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334         mutation 482 


circuijARS  cited  and  construed. 


August  28,  1876.— Employes  of  local  of- 
fices; 2C.L.L.,1448 549 

April  9, 1883.— Alabftma  lands;  1  L.  B., 
655 545 

July  31, 1884.— Final  proof;  3  L.  B.,  52 . . . .  178 

Becember  4,  1884. — ^Mining  survey;  8  L. 
B.,540 106 

August  4,  1885.— Indemnity  selections:  4 
L.B.,90 ! 236 

October  21, 1885.— Township  plat;  4  L.  B., 
202 462 

April  30, 1886 Railroad  lauds ;  5 L.  B.,  165  5 

July  12,  1887.— Timber  culture;  6  L.  B., 
280 482 

August   18, 1B87.— Application  with  con- 
test: 13L.B.,670 370 


December  3, 1889.— Timber  culture  proof; 

9L.B.,  672 482 

September  15,  1890.— Employes  of  Land 

Bepartment;  IIL.B.,348 549 

October  27,  1890.— Extension  of  time  for 

payment;  11  L.B.,417 390 

May  5, 1891. -Timber  cutting;  12  L.  B., 

456 363 

Marob  15,  1892 Final  proof;  U  I/.  B., 

250 813 

October  12, 1892.— Ston€  land;  15L.B.,360  639 
January  9, 1893.— Contestant,  act  of  May 

14,1880,  amended;  16L.B.,34 840 

February  21,  1893.— Timber  lands;  16  L. 

D.,326 836 


ACTS  OF  CONGRESS  CITED  AND  CONSTRUED. 


March  3, 1819  (3  Stat.,  528),  sec.  3,  private 

claim 499 

May  8, 1822  (3  Stat.,  700),  private  cUims  . .  551 
February  8,  1827  (4   Stat..  202),  private 

claim  s 552 

March  3, 1823  (3  Stat.,  754) ,  private  claims .  551 

May  23, 1828  (4  Ktat.,  284).  private  claims  .  552 
July  4, 1848  (9  Stat.,  922),  treaty  of  Guada- 

Inpe 410 

September  9. 1850  (9  Stat.,  446),  New  Mex- 
ico   410 

September  27, 1850  (9  Stat.,  496),  donation.  412, 490 

March  3, 1851  (9  Stat.,  631),  private  claims.  558 

August  31, 1852  (10  Stat^.  143) ,  land  warrant  453 


March  3, 1853  (10  Stat..  244),  California. ...         420 
Beoeraber  30, 1853  (10  Stat.,  1085),  Gadsden 

purchase 410 

Toly  22, 1854  (10  Stat.,  308).  sec  8,  private 

claims 406,448 

August  4, 1854  (10  Stat.,  575),  Gadsden  pur- 
chase           408 

June  9, 1855  (12  Stat.,  951),  Yakima  reser- 
vation           231 

May  17. 1856  (11  SUt.,  15),  FU.  R.  R.  gnni.        217 

June  3, 1856  (11  SUt.,  17),  R.  B.  grant 71, 442 

June  8. 1856  (11  Stat.,  20),  R.  R.  grant 

August  11, 1856  (11  Stat.,  80),  R.  R.  grant, 
Miss 


ACTS   OF  COXGBflSS   CITED   AND   CONSTRUED. 


xvn 


Jane  3, 18W  (11  SUt ,  20i),  prhrste  eUlm. .  600 
Dsoember  22, 1858  (11  Stat.,  374),  private 

claims 4A1 

Jnte  21, 1800  (12  Stat.,  71),  private  claims.  447 
Moreh  1, 1801  (12  Stat.,  887),  pHvateclaim.  447 
February  24. 1863  (12  Stat.,  664),  Arlxona  .         411 

May  5, 1884  (13  Stat.,  06),  K.R.  grant 303 

July  2, 1864  (13  Stat.,  344.^),  sec  8,  New 

Mexico  and  Ariaona 411 

Jnly  2, 1864  (18  Slat.,  805),  Nor.  Pac.  grant.  144, 229, 

343,421,459 
Jnne  12, 1886  (li  Stat.  688),  private  claim.  447 
Jane  27,  1866  (14  Stat.,  74),  Bevleion  of 

Staitntee 417 

Jtdy  27, 1866  (14  Stat.,  202)^  Atlantic  and 

Pac 817 

Febraary  25, 1867  (14  Stat.,  400),  wagon  road  460 
March  2, 1807  (14  Stat.,  542),  sec  4,  Ariaona  4U 
March  19, 1807  a?  Stat.,  719),  art  7,  treaty.  427 
May  17, 1868  (15  Stat..  840),  Indian  treaty.  228 
Febmary  9,  1869  (15  Stat,  488),  pirivate 

claim 447 

March  3. 1869  (15  SUt,  342),  private  claim.  447 
May  4. 1870  (16  Stat.,  94),  Oregon  Central 

grant 494 

May  31, 1870  m  Stat,  378),  Nor.  Pac  grant  488, 494 

July  11, 1870  (16  Stat,  230),  Ariaona 411 

July  14, 1870  (16  Stat,  277),  B.  B.  forfeitore  66, 94 
July  15,  1870  (16  Stat,  291-304),  Arisona 

anrveys 412 

July  15, 1870  (16  Stat.,  835),  sec  10,  Indian 

nataralization 824 

March  3, 1871  (16  Stat,  573)  Southern  Pac.  817 
May  29.  1872  (17  Stat,  165),  Winnebago 

Indians 325 

Jane 8, 1872  (17  Stat.,  840).  Chippewa  scrip         204 
Jane  22,  1874  (18  Stat,  194),  B.  B.  indem- 
nity          347 

March  3, 1875  (18  Stat,  482),  right  of  way.  83)  194, 

464 
March 3, 1876  (18  Stat,  497),  Lassen  County 

desert  lands 407 

Maroh  3, 1875  {}&  Stat.,  519),  railroad  lands  495 
Joly  31,1876  (19  Stat,  102-121),  survey  of 

prirate  claims 847 

Martsh  8, 1877  (19  Stat,  877),  deaert  land  ..  866, 467 

March  3, 1877  (19  Stat.,  892),  townsite 127 

Jane  3, 1878  (20  Stat^  89),  timber  and  stone 

land 108,216,326,336,400,404,528,647,560 

Jane  14, 1878  (20  Stat,  118),  timber  culture        293 

sec  2 160.161,846 

aec.8 28 

January  28,  1870  (20  Stat..  602),  prirate 

claim 446 

March  3, 1879  (20  Stat,  472),  final  proof ...  178 
Maxtsh  3,  1879  (20  Stat.,  472),   additional 

homestead 187 

May  14, 1880  (2t  Stat,  140),  sec.  2,  contest- 
ant       8,84, 

184.340,482,516 
sec.   8,  home- 
stead  200,287 

June  15,  1880  (21  Stat.,  237),  sec.  2,  home- 
stead  183,658 

Jannary  18.  1881  (21  Stat.,  815),  railroad 

lands 8 
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April  11, 1882  (22  Stat,  42),  Onmt  Baserva- 
tion 

March  3.  1883  (22  Stat.,  484),  fees  of  local 

office 

March  8,  1883   (22  SUt,  487),  Alabama 

lands 644 

July  4, 1884  (23  Stat,  79),  Indian  reserva- 
tion   1? 

Jnly  5, 1884  (28  Stat.,  103),  abend,  mil.  res- 
ervation           439 

January  81,  1885  (23  Stat.,  296),  forfeiture 

Oregon  CJentral 498 

May  6, 1886  (24  Stat,  22),  add'l  hd 188 

August  4, 1886  (34  Stat.^  430),  fees  of  local 

officers 84 

March  8, 1887  (34  Stat,  556),  B.  B.  grant  ad- 
justment . .  228, 803, 
460 

sec6 66,273 

sec.7 442 

Aiignst6,1888  (26  Stat.,  869),  donation....  303 
January  14, 1880  (26  SUt,  642),  Chippewa 

lands 427 

February  23, 1880  (26  SUt..  676),  SUtes  ad- 
mitted  264,488,459,462,528 

March  2, 1888  (25  SUt.,  1006),  forfeiture  B. 

B.  grant..         868 

sec.5 280 

Msroh  2, 1889  (25  SUt,  1004),  sec.  13,  Okla- 
homa  74,809,876 

Maroh  2, 1889  (25  SUt,854),  sec.  1,  private 

entry . .  .326, 835, 883 
ieo.  2,  second 
homestead .  381, 850, 
886,617 
•eo.  3,  leave 

of  absence.  848,890 
sec  6,  addi- 
tional home- 
stead          580 

May  2, 1890  (26  SUt,  81),  Oklahoma 74 

sec.  21  (Oklahoma.)         160 
May  14,  1890  (26   SUt.,  109),  Oklahoma 

townsltes 74 

May  26, 1890  (26  SUt,  891),  entry ;  affidavit  271 
June  20, 1800  (26  SUt.,  168),  reservoir  lands  306 
July  3, 1890  (26  SUt,  216),  Idaho  admitted  459, 496 
August  30, 1890  (26  SUt,  371-890),  survey 

rates 476 

August  30, 1890  (36  SUt.,  391),  area  of  en- 
try restricted 271,474 

September  25, 1890  (26  SUt.,  478),  park  res- 
ervation          637 

September  29, 1890  (26  SUt.,  496),  forfeiture 

B.B.  grant 60,236,248,355,442,469,604 

September  20, 18&0  (26  SUte.,  496),  forfeit- 
ure B.  B.  grant,  sec  8 70 

September  80, 1890  (26 SUt,  684),  extension 

of  time  for  paymen  t 890 

October  1,1890  (26  SUt,  660),  park  reser- 
vation           527 

February  13, 1891  (26  SUt.,  747;,  Fort  ElUs         488 
February  18, 1891  (26  SUt.,  764),  sec  2,  for- 
feited B.  B.  Unds 61 

February  28, 1891  (26  SUt.,  796),  school  in- 
demnity          487 


xvra 


RULES   OF   PRACTICE   CITED  AND   CONSTRUED. 


406 


74 


62 


475 


ICaroh  S,  1691  (M  Btit.,  854),  private  oUlma 
MarohS,  1681  (MStet.,  088.1026),  seo.  17, 

OUahoma 

,  ICanh  8, 1681  (26  Stat,  868*1026),  sea  87, 

Oklahoma  townsite 

Karoh  8  1881  (26  Stat,  846-871),  aunrey 

xatea 

ICarah  &•  1681  (26  Stat,  1086),  sec.  1,  timber 

ooltnre .  115, 283, 822, 
845,870,885,482 
■ec2,deaert 

land 170,467 

•eo.  4,  lira- 

emiytioii..     11,65 
•eo.  5,liom» 

atead..512,580,566 
■eo.  6,  oom- 

matation.        265 

•eo.  7,  oonflr. 

nation.. 28, 46, 47, 

78,  140,156,183, 

200,886,888,858, 

407,430,465,466, 

484,518,686,540, 

644 


Maroh  8, 1681  (26  Btet,  1085),  SM.  8,  Umbar 

onttliig.... 
■eo.  9,  pabllo 

16-21,  ri^htof 

way 00,148,102, 

486,501 
ae&  24,  foreat 

land 180 

Jnly  28, 1882  (27  Stat.,  270),  oonteatant 84, 340 

Angnat  4,  1682    (27    Stat,    848),  atone 

land 110,122, 

964,326, 
885,539 

Anga8t5, 1882  (27  Stat.,  808),  rarreya 488, 528 

March  8,.  1883  (27  Stat.,  682),  pabllo  aar> 

reye • 528 

March  8, 1883  (27  Stat,  682),  State  aeleo- 

tion 458,462,406 

Maroh  8, 1888  (27  Stat,  588),  timber  ool- 

tnre 286,845,886 

Maroh  8, 1888  (27  Stat,  688),  Boidlera'  ad- 
ditional homestead 284,818 

Maroh  8,  1883  (27  Stat,   640).  Cherokee 
lands 461 


BJSVISED  STATUTES  CITED  AND  CONSTRUED. 


Section  452 646 

Section  1846 ;.         110 

Section  2165 108 

Section  2166 853 

Section  2172 108 

Section  2260 i... 67, 85, 280, 382, 406, 562 

Section  2264 621 

Section  2275 487 

Section  2276 487 

Section  2280 612,580,566 

Section  2280 372 

Section  2291 851,468,557 

Section  2282 463 

Section  2284 100 

Section  2455 487 

Section  2301 285 

8edion2304 188,372 


Section  2306 819 

Section  2328 2 

Section  2322 118 

Section  2325 101,120,178 


116 

120 

186 

182 

148 

148 

144 

408 

204 

851 

Section  2887 74,83 

Section  2388 128 


Section  2328. 
Section  2333. 
Section  2336. 
Section  2337. 
Section  2338 
Section  2340. 
Section  2347 
Section  2357. 
Section  2368. 
Section  2372. 


BUIiES  OF  PRACTICE  CITED  AND  CONSTBUED, 


Bales 885 

Baled i 166 

BolaO 122 

Bolell 27,107 

Bole  17 48,U2 

Bole  20 1(^7,295 

Bnle21 285 

Bale23 98,286 

Bule24-^ 286,302 

Bale88 88 

Bole  85 88,860,511 

Bole  37 5U 

Bule51 511 

Rale  53 56,292,813,541 

Bale66 112 

Bule67 112 

Bulo72 180 


Bole  76-80 180,834 

Rale  77 334.481 

Rule  78 87,125,884,359,488 


Bule83. 
Bale  84  . 
Bole  86. 
Bale  88. 
Rale  93  . 
Rule  94  . 
Bole  95  . 
Rale  96  . 
Bole  99. 
Biile  104 
Rule  105 
Bole  106 
Rule  114 


125 
125 
125 
3U0 
385 
385 
385 
385 
859 
154 
154 
154 
261 


DECISIONS 

BBIATUrO  TO 


MTNIKa  diAIM-PISCOVXBT— liOCATION. 

PoPLAB  Obeek  Oonsolidated  Quabtz  Mine. 

A  discovery  of  mineral  must  l»e  treated  as  an  entirety,  and  the  proper  basis  of  but 
one  location,  and  therefore,  not  susceptible  of  snb-division  for  the  purpose  of 
two  locations  having  a  common  end  line  that  bisects  the  discovery  shaft. 

Secretary  If  able  to  the  Oommisaioner  of  the  General  Land  OfficeyJawnary 

3, 1893. 

On  December  19, 1890,  J.  F.  Bigelow  made  mineral  entry  No.  267  for 
the  Poplar  Greek  Consolidated  Quartz  Mine,  Marysville,  California, 
comprising  the  Pine  Nut  and  Gorilla  locations,  both  made  on  January 
5, 1888,  and  thereafter  purchased  by  him. 

You  held  the  entry  for  caneellation  oh  April  15, 1892,  deciding  that 
both  the  locations  in  question  were  based  upon  one  discovery.  Bigelow 
has  apx>ealed&om  your  judgment  to  this  Department. 

It  appears  from  the  plat  and  field  notes  that  the  south  end  line  of 
the  Pine  Nut  location  forms  the  north  end  line  of  the  Oorilla  location. 
These  locations  were  made,  as  we  have  seen,  on  the  same  day — one  by 
D.  M.  Bull  and  the  other  by  Joseph  Braden,  the  latter  transferring  his 
daim  to  the  former  a  few  days  later  tor  a  consideration  stated  to  be  one 
dollar,  and  Bull  transferred  by  deed  both  the  locations  to  Bigelow  and 
others. 

Neither  of  the  location  notices  recites  that  the  maker  thereof  has 
discovered  a  vein  or  lode,  but  each  states  that  the  locator — 

hereby  gives  notice  that  he  claims fifteen  hundred  (1,500)  feet  in 

length  by  a  width  of  three  hundred  (300)  feet  on  each  side  of  the  center  of  that  cer- 
tain vein  or  ledge  of  quartz  containing  gold  and  other  metals,  situated  on  the  south 
side  of  Poplar  Valley,  Quartz  township,  Plumas  county,  State  of  Califomia. 

Then  follows  a  description  of  each. 

The  only  account  of  any  discovery  is  found  in  the  field  notes  of  sur- 
vey, and  there  it  is  stated  that : 

The  improvements  on  the  claim  consist  of  a  shaft  on  the  lode  at  the  line  between 
the  two  locations,  which  is  about  sixty  feet  in  depth,  and  a  tunnel  which  has  been 
driventowardstheshaft,  a  distance  of  two  hundred  and  twenty-five  feet    .    .    •    •   • 
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The  whole  cost  and  valae  of  the  improvements,  in  my  opinion,  amount  to  $2,000. 
All  the  improvements  on  this  claim  have  been  made  by  Mr.  Bigelow,  the  applicant 
for  patent,  but  $1,200  has  been  expended  by  him  on  these  improvements  since  his 
purchase  of  the  Pine  Nut  and  Gorilla  locations.  These  improvements  are  for  the 
development  of  both  locations,  although  the  principal  work  is  on  the  Pine  Nut  lo- 
cation. 

It  is  Airtlier  stated  that  <'  the  ledge,  as  developed,  shows  a  thickness 
of  from  six  to  ten  feet;  is  not  easily  traced  upon  the  surface." 

Good  Mth  is  required  of  those  who  locate  lands  for  minerals  and 
make  entry  thereof,  and  no  valid  location  can  be  made  unless  there  has 
first  been  an  actual  discovery. 

Section  2320  of  the  Eevised  Statutes  provides  that  all  mining  claims, 
located  after  the  10th  day  of  May,  1872,  whether  located  by  one  or 
more  persons,  may  equal,  but  shall  not  exceed,  one  thousand  five  hun- 
dred feet  in  length  along  the  vein  or  lode;  but  that  no  location  of  a 
mining  claim  shall  be  made  until  the  discovery  of  the  vein  or  lode 
within  the  limits  of  the  claim  located.  These  located  claims  shall  ex- 
*tend  no  more  than  three  hundred  feet  on  each  side  of  the  middle  of  the 
vein  at  the  surface. 

The  law  evidently  contemplates  that  the  discoverer  shall  have  a  right 
to  locate  his  claim  to  the  exclusion  of  others,  and,  if  the  discovery  is 
made  by  two  parties,  but  one  location  can  be  made  by  them,  for  it  is 
but  a  single  discovery.  No  man,  nor  set  of  men,  being  rational,  would 
discover  a  vein  or  lode  and  so  describe  the  location  as  to  make  one  of 
the  end  lines  run  through  the  center  of  the  discovery  shaft,  thus  leav- 
ing territory  not  located  in  which  it  was  demonstrated  ore  existed,  and 
which  might  have  been  included  in  the  description. 

There  was  but  one  discovery  made  uppn  which  both  these  locations 
were  based.  Both  Bull  and  Braden  may  have  discovered  the  vein  or 
lode,  but  each  could  not  claim  the  discovery  as  his  own.  It  was  one 
discovery  made  by  two  men,  and  only  entitled  the  two,  or  either  of 
them,  to  make  one  location.  If  the  law  could  be  so  construed  as  to 
allow  two  locations  in  a  case  like  this,  it  would  also  have  to  be  held 
that  one  discovery  would  entitle  the  discoverers  to  make  four  locations, 
placing  one-fourth  of  the  discovery  to  the  credit  of  each.  The  law  is 
not  susceptible  of  any  such  a  construction.  A  discovery  is  a  whole, 
and  may  not  be  divided  and  parceled  out  among  the  discoverers. 

Attorneys  for  appellant  have  cited  the  case  of  Larkin  v,  Upton  (144 
U.  S.,  20,)  as  authority  for  holding  that  the  one  discovery  shaft  was 
sufficient  for  two  locations,  but  an  examination  of  that  case  fails  to 
convince  me  that  it  is  decisive  of  the  question  at  issue.  In  that  case  it 
is  held  that  the  top  or  apex  of  a  vein  must  be  within  the  boundaries  of 
the  claim,  in  order  to  enable  the  locator  to  perfect  his  location  and 
obtain  title.  It  was  also  held  that  this  apex  is  not  necessarily  a  x>oint, 
but  may  be  a  line  of  great  length,  and  if  this  be  true,  and  a  portion  of 
it  can  be  found  within  the  limits  of  a  claim,  that  is  sufficient  discovery 
to  entitle  the  locator  to  obtain  title.    In  that  case  there  was  a  patented 
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clahn,  and  its  south  end  line  formed  the  north  end  line  of  the  claim  in 
question,  and  the  question  arose  as  to  whether  there  had  been  a  dis- 
covery on  the  south  claim.  The  discovery  shaft  in  that  case  was  sunk 
by  the  claimants  of  the  unpatented  claim  very  near,  if  not  on  the 
boundary  line  between  the  claims,  and  the  owners  of  the  patent^ed  claim 
asserted  that  the  discovery  was  made  on  their  side  of  the  line.  Tbe 
jury  below  rendered  a  special  finding,  to  the  effect  that  the  vein  or 
lode  was  discovered  south  of  the  line  and  within  the  limits  of  the  un- 
patented claim,  and  that  the  top  or  apex  of  such  vein  was  not  within 
the  limits  of  the  patented  claim,  and  the  supreme  court  affirmed  the 
court  below  in  its  judgment  that  there  was  a  valid  discovery.  In  that 
case  there  were  adverse  interests,  and  the  only  question  decided  was 
as  to  whom  the  benefit  of  a  discovery  inured,  while  in  the  case  at  bar 
no  discovery  has  been  made  on  either  of  the  locations,  except  in  one 
shaft,  and  it  is  not  a  question  here  as  to  which  of  these  locators  is  en- 
titled to  the  benefit  of  the  discovery,  but  as  to  whether  the  two  locators 
by  combining  may  initiate  two  claims.  In  that  case  one  claim  had 
been  located  on  a  discovery  made  doubtless  at  some  distance  from  the 
boundary  line  and  had  been  patented,  while  in  this  a  right  is  sought 
to  be  initiated  to  claim  two  locations  upon  but  a  single  discovery.  It 
is  a  plain  attempt  to  evade  the  law  and  secure  a  mineral  claim,  three 
thousand  feet  in  length,  where  the  law  would  allow  but  one  thousand 
five  hundred  feet. 

A  single  discovery  should  not  be  construed  into  two  discoveries,  in 
order  to  support  two  locations,  by  merely  running  an  imaginary  line 
througli  the  discovery  point. 

Your  judgment  is  accordingly  affirmed. 


HAILBOAD  LANDS-ACT  OF  JANTTART  18,  1881, 

TtTRNEB  V.  Southern  Pacific  R.  R.  Co, 

The  right  of  purchase  accorded  by  the  act  of  Jannary  13, 1881,  can  not  be  ezeroised 
by  one  who  is  qualified  to  take  the  land  in  question  under  the  timber  culture 
law,  wheie  said  land  is  subject  to  such  appropriation. 

Secretary  JSTohle  to  the  Commissioner  of  the  General  Land  Office^  January 

3 J 1893. 

This  controversy  involves  the  E.  J  of  the  KE.  J,  the  NW.  J  of  the 
KE.  i,  and  the  I^E.  J  of  the  IlTW.  J  of  Sec.  31,  T.  6  N.,  R.  4  W.,  S.  B.  M., 
Los  Angeles  land  district,  California. 

You  report  that  said  land  is  within  the  limits  of  the  indemnity  with- 
drawal made  in  1867,  for  the  benefit  of  the  Soutbern  Pacific  Eailroad 
Company,  under  the  grant  of  July  27, 1866  (14  Stat.,  292),  which  with- 
drawal waa  revoked  by  departmental  order  of  August  15, 1887,  (6  L.  D., 
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83)^  and  the  lands  embraced  thereia  restored  to  the  public  domaiD^and 
that  said  lands  were  opened  to  entry  on  the  7th  of  October^  1887. 

On  said  7th  of  October,  1887,  the  Southern  Pacific  Bailroad  Company 
filed  its  indemnity  selection  !Nb.  29,  which  embraced  the  whole  of  said 
section  31.  On  the  same  day,  Eobert  Turner  made  application  to  pur- 
chase the  land  under  the  act  of  January  13, 1881,  (21  Stat.,  315). 

The  local  officers  transmitted  both  these  applications  to  your  office 
for  instructions,  and  on  the  16th  of  June,  1888,  you  held  Turner^a  appli- 
cation for  allowance,  and  the  railroad's  selection  for  cancellation.  The 
company  appealed  to  the  Department,  and  on  the  10th  of  September, 
1890,  it  was  held  that  the  record  failed  to  disclose  whether  Turner's 
application  to  purchase,  or  the  company's  application  to  select,  was 
first  filed,  but  as  the  company's  selection  had  been  received  and  re- 
corded, its  rights  could  not  be  summarily  disposed  of  upon  ex-parte 
affidavits.  A  hearing  was  therefore  ordered,  for  the  purpose  of  giving 
Turner  an  opportunity  to  offer  testimony  in  support  of  his  allegations, 
and  the  company  to  submit  evidence  in  support  of  its  selection. 

Such  hearing  took  place  before  the  local  officers  on  the  18th  of  De- 
cember, 1890,  and  their  decision  was  rendered  on  tbe  22d  of  May,  1891. 
From  the  testimony,  they  found  that  Turner  lived  on  the  land  from 
January  1, 1887,  until  after  the  date  of  his  application  to  purchase; 
that  he  had  improvements  of  considerable  value  thereon,  which  he  had 
purchased  in  large  part  from  a  former  occupant;  that  the  land  was 
practically  devoid  of  timber,  and  clearly  subject  to  entry  under  the 
timber  culture  law;  that  the  selection  of  the  railroad  company  was 
filed  as  early  as  ten  o'clock,  a.  m.,  October  7, 1887,  and  the  application 
of  Turner  about  noon  of  the  same  day.  They  concluded  that  Turner 
was  not  qualified  to  enter  the  land  under  the  law  governing  his  appli- 
cation, and  that  the  selection  by  the  Southern  Pacific  Bailroad  Com- 
pany was  a  valid  one. 

This  decision  was  reversed  by  you  on  the  26th  of  i^ovember,  1891, 
and  an  appeal  by  the  company  from  your  decision,  again  brings  the 
case  to  the  Department. 

It  was  only  persons  who  were  not  authorized  to  enter  the  land  Under 
the  homestead,  pre-emption,  or  timber  culture  laws  of  the  United  States, 
who  were  authorized  to  purchase  it  under  the  act  of  January  13, 1881. 
The  provisions  of  that  act  were  as  follows : 

That  all  p  eisona  who  Bhall  have  settled  and  made  valuable  and  permanent  im- 
provements upon  any  odd-numbered  section  of  land  within  any  railroad  withdrawal 
in  good  faith  and  with  the  permission  or  license  of  the  railroad  company  for  whose 
benefit  the  same  shall  have  been  made,  and  with  the  expectation  of  purchasing  of 
snch  company  the  land  so  settled  upon^  which  land  so  settled  upon  and  improved, 
may,  for  any  cause,  be  restored  to  the  public  domain,  and  who,  at  the  time  of  snch 
restoration,  may  not  be  entitled  to  enter  and  acquire  title  to  such  land  under  the 
pre-emption,  hom  estead,  or  timber  culture  acta  of  the  United  States,  shall  be  per- 
mitted, at  any  time  within  three  months  after  such  restoration,  and  under  such  rules 
and  regulations  as  the  Commissioner  of  the  General  Land  Office  may  prescribei  to 


BSCI6I0K8  BSLATIKQ  TO  THS  PUBLIC  LANM.  K 

pnrohMe  not  to  exceed  one  handred  and  sixty  acres  in  extent  of  the  same  by  legal 
snbdiYisions,  at  the  price  of  two  dollars  and  fifty  cents  per  acre,  and  to  receive 
patents  therefor. 

As  to  the  amount  of  timber  ax>o^  the  section  which  embraces  the  land 
fn  question,  only  two  witnesses  testified.  One  was  Turner,  the  claim- 
ant, and  the  other  was  Swarthout,  one  of  his  corroborating  witnesses. 
In  answer  to  the  question:  How  much  timber  and  what  kind  of  timber 
iB  there  growing  on  this  whole  section  of  landt  his  answer  was:  There 
are  about  ten  or  twelve  trees;  three  of  them  are  cotton  wood,  and  the 
rest  willows;  all  are  of  a  scrubby  nature.  He  further  testified  that 
there  were  no  other  trees  growing  on  the  section. 

Harley  Swarthout,  his  corroborating  witness,  in  his  testimony,  in 
answer  to  the  question:  Is  there  any  timber  on  section  31?  answered: 
"  There  are  a  few  scattering  trees;  can't  tell  the  number;  a  few  cotton- 
woods  and  some  willows;  most  of  them  have  been  set  out  by  people,  I 
think.''  This  being  all  the  evidence  in  the  case  on  the  subject  of  tim- 
ber upon  the  section,  I  think  the  local  of&cers  were  justified  in  saying: 
'^  It  is  also  clear,  from  the  testimony,  that  the  land  is  such  as  may  be 
entered  under  the  timber  culture  act.'' 

The  evidence  shows  that  Turner  had  exercised  his  rights  under  the 
homestead  law,  and  that  he  had  moved  from  his  patented  homestead 
to  the  land  in  question,  which  prevented  him  &om  acquiring  it  under 
the  pre-emption  law.  It  appears,  however,  that  he  was  qualified  to  take 
land  under  the  timber  culture  law,  and  that  this  land  was  subject  to 
entry  under  such  law. 

In  the  7th  paragraph  of  the  circular  of  instructions,  issued  by  your 
ofi&ce,  and  approved  by  the  Department,  in  connection  with  the  act  of 
January  13, 1881,  (5  L.  D.,  165),  it  was  said,  if  the  applicant  "  is  quali- 
fied to  make  either  a  homestead,  pre-emption,  or  timber  culture  entry^ 
and  the  land  is  subject  to  the  entry  he  is  qualified  to  make,  then  he  is 
not  allowed  to  make  an  entry  under  this  act."  In  the  case  of  Benjamin 
H.  Eaton  (8  L.  D.,  344),  it  was  held  that  "A  purchaser  under  said  act 
must  show  actual  settlement  on  the  land,  and  that  he  is  not  entitled  to 
acquire  title  under  the  pre-emption,  homestead,  or  timber  culture  law." 

In  view  of  the  provisions  of  the  law  quoted,  and  the  circular  and  de- 
cision cited,  and  the  showing  made  by  the  evidence  in  the  case,  that 
Turner  was  qualified  to  make  timber-culture  entry,  and  that  the  land 
in  question  was  subject  to  such  entry  it  is  clear  that  he  was  not  quali- 
iied  to  purchase  the  land  under  the  act  of  January  13, 1881.  This  ren- 
ders a  further  consideration  of  the  case,  and  of  the  questions  raised^ 
unnecessary.  The  decision  appealed  from  is  reversed,  and  the  selection 
by  the  Southern  Pacific  Railroad  Company  will  be  allowed  to  remain  in 
fbrce^  unless  there  are  objections  thereto,  other  than  Turner's  claim. 
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HOMESTBAB  CONTEST^BEIjENQUISHMBNT. 

Ohattbn  9.  Walkeb. 

The  exeoution  of  a  relinqaishment  is  not  in  itself  snffloient  to  warrant  the  canoellA- 
tion  of  an  entry,  but  may  be  properly  considered  with  other  fMts  in  determin- 
ing the  banajldet  of  the  entryman. 

Mrif'  Assista/nt  Secretary  Chandler  to  the  Oommissianer  of  ihe  Oeneral 

La/ad  Office^  January  4y  1893, 

The  land  inyolved  in  this  appeal  is  lots  3  and  4,  and  E.  ^j  SW.  ^y 
Sec.  30,  T.  21  S.,  E.  10  W.,  Lamed,  Kansas,  land  district 

It  is  shown  by  the  record  that  Henry  A.  Walker  made  homestead 
entry  of  said  land  Jnly  31, 1888.  On  March  19, 1889,  Edgar  L.  Chat- 
ten  filed  an  affidavit  of  contest,  alleging  that  the  claimant — 

has  whoUy  abandoned  said  tract;  that  said  tract  is  hot  settled  upon  and  onltivated 
by  said  party  as  required  by  law,  and  that  the  same  is  held  for  specnlatiye  purposes, 
and  that  the  said  Henry  A.  Walker  has  attempted  at  different  times  to  sell  said  tract 
of  land  and  has  relinquished  the  same. 

A  hearing  was  had;  the  testimony  of  the  contestant  having  been 
taken  by  deposition,  and  that  of  the  claimant  submitted  before  the 
local  officers,  and  as  a  result  thereof  they  found  in  favor  of  the  contest- 
ant. Claimant  appealed  and  you  by  letter  of  December  3, 1891,  affirmed 
their  decision,  whereupon  he  prosecutes  this  appeal,  assigning  as  error, 
substantially  that  your  decision  is  against  the  law  and  evidence. 

When  this  case  was  called  for  trial,  on  June  4, 1889,  the  attorney  for 
contestant,  made  a  demand  on  the  defendant  for  an  inspection  and 
permission  to  take  a  copy  of  his  receiver's  duplicate  receipt  for  his  home- 
stead entry  !N"o.  10789,  dated  July  31, 1888,  for  the  land  above  described, 
together  with  all  writings  endorsed  on  the  back  thereof.  This  demand 
was  stated  to  be  for  the  purpose  of  using  the  receipt  and  the  endorse- 
ments thereon  as  evidence.  This  was  objected  to  and  refused  by  the 
defendant.    The  local  officers,  in  passing  upon  the  demand  held  that — 

The  execution  of  a  relinquishment  does  not  constitute  a  cause  of  action  and  a  pro- 
duction of  the  receipt  showing  that  a  relinquishment  had  been  executed  would  be 
inmiaterial,  therefore  the  application  is  denied. 

The  contestant  then  applied  for  and  secured  a  continuance  to  take 
depositions,  by  which  it  is  shown  by  Charles  H.  Moore 

that  on  or  about  March  12, 1889,  he  prepared  and  acknowledged  a  relinquishment  of 
the  land  embraced  in  Walker's  homestead;  he  thinks  the  relinquishment  was  writ- 
ten on  the  back  of  the  receipt  but  is  not  certain;  he  did  not  giye  any  reason  for  re- 
linquishing it;  I  gave  it  to  him. 

On  cross-examination,  he  says : 

I  never  saw  the  land;  I  will  not  testify  positively  as  to  what  piece  of  land  he  re- 
linquished; do  not  remember  the  numbers. 

Q.  Did  not  Chatton  tell  you  that  the  object  in  bringing  this  contest  was  because 
defendant  owed  the  firm  of  Chatteu  Brothers  and  that  the  sole  object  was  to  force 
Walker  to  pay  the  defendant  f 
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A.  A  pnrty  who,  I  think,  was  the  younger  Ohatten  told  me  after  the  contest  was 
brought  that  they  thought  they  had  him  in  a  place  that  this  might  effect  a  settle 
ment  with  him.    He  told  me  that  Walker  owed  them  some  money. 

A.  J.  Blackwood,  an  attorney,  on  direct  examination  testified: 

I  took  Brown's  acknowledgment  to  a  deed  about  March  18, 1889;  did  not  prepare 
it  nor  do  I  know  to  whom  it  was  made ;  Brown  and  Walker  came  to  my  office  about 
that  date,  ai^d  Brown  handed  me  a  deed  which  he  acknowledged  before  me,  and  I 
returned  it  to  him.  The  deed  was  for  Illinois  land  and  from  the  conversation  I 
gathered  that  there  was  a  trade  pending  between  Walker  and  Brown;  that  is, 
Walker  was  trading  his  homestead  for  the  Illinois  land.  Brown  did  not  deliver 
the  deed  in  my  presence,  nor  did  I  see  any  relinquishment  of  a  homestead. 

I  do  not  remember  the  conversation  in  full  but  my  mind  was  impressed  with  the 
&ct  that  they  were  trading  as  before  stated. 

On  cross-examination  he  testified  that  one  of  the  Chattens — Edgar — ^wanted  him 
to  see  if  he  could  fix  up  a  claim  that  they — Ohatten  Brothers — ^had  against  Walker. 
He  also  told  of  a  conversation  he  had  with  them  about  this  deed,  but  says  he  gave 
them  but  little  satisfaction. 

When  the  case  was  again  called  at  the  local  office,  plaintiff  offered  in 
evidence  a  certified  copy  of  a  deposition  of  Wm.  Brown,  said  to  have 
been  taken  in  a  case  entitled  "Lafayette  Holmes  v.  Sheldon  Stoddard 
et  al.y  which  deposition"  it  is  said  by  counsel,  "  relates  largely  to  the 
matters  at  issue  in  this  case."  He  also  renewed  his  motion  to  require 
the  defendant  to  produce  his  receiver's  receipt. 

On  defendant's  objecting  to  these  the  register  held  that  the  copy  of 
depositions  was  "irregular  and  incompetent  but  under  rule  41,  of  the 
rules  of  practice,  can  not  be  excluded  fipom  the  record,"  and  on  the  mo- 
tion held  that  either  party  may  demand  of  the  opposite  an  inspection 
of  any  paper  thought  to  be  material :  "  the  party  may  consent  or  re- 
fuse, but  in  the  event  of  his  refusal  to  comply  with  the  demand  all 
Bwom  testimony  in  relation  to  the  same  may  be  taken  as  true."  Here 
the  contestant  rested,  when  defendant  moved  "  that  this  case  be  dis- 
missed on  the  ground  that  plaintiff'  has  not  introduced  evidence  suffi* 
cient  to  constitute  a  cause  of  action." 

The  register  denied  this  motion,  and  required  the  defendant  to  sub- 
mit testimony  in  defense.  This  ruling  was  excepted  to,  is  preserved  in 
the  record  and  is  now  urged  here. 

I  do  not  think  the  register  erred  in  overruling  this  motion.  It  seems 
to  me  there  was  sufficient  testimony  offered  to  require  the  defendant  to 
be  put  upon  his  proof.  While  it  is  true  that  the  fact  of  the  execution 
of  a  relinquishment  is  not  of  itself  sufficient  to  warrant  the  cancella- 
tion of  an  entry,  yet  it  may  be  considered  with  other  facts  to  show  the 
hona  fides  of  the  entryman. 

But  I  can  not  concur  with  your  judgment  on  the  facts. 

The  evidence  on  behalf  of  the  defendant  shows  that  he  had  about 
forty  acres  under  cultivation;  about  one  hundred  fenced,  a  good  house 
and  other  improvements  of  the  value  of  about  $600;  that  he  had  lived 
with  his  family  continuously  on  the  land;  that  he  was  largely  in  debt 
and  among  others  of  his  creditors  was  the  firm  of  Ohatten  JBrotherSi 
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of  which  the  contestant  is  a  member;  that  negotiations  had  been  pend- 
ing for  some  time  by  which  he  hoped  to  pay  them,  but  that  they  had 
failed.  The  defendant  admits  that  he  executed  a  relinquishment  to 
the  land  as  the  result  of  a  trade  he  was  trying  to  make  with  one  Brown, 
and  that  Brown  had  executed  a  deed  to  him  or  his  wife,  for  some  land 
in  Illinois;  that  in  addition  to  the  Illinois  land  Brown  was  to  pay  the 
claim  of  Chatten  Brothers;  that  Brown  took  the  relinquishment  to 
the  local  office  to  see  if  he  could  make  an  entry  on  the  land,  when  he 
was  informed  of  this  contest;  he  then  returned  the  relinquishment  to 
the  defendant  and  the  trade  was  dropped.  This  is  not  sufficient  to 
sustain  the  charges  in  this  case.    Blank  v.  Center,  11  L.  D.,  597. 

I  can  not  conclude  from  these  facts  that  there  was  any  intention  on 
the  part  of  the  entryman  to  hold  the  land  for  speculative  purposes. 
On  the  contrary,  I  am  impressed  with  his  good  faith  in  holding  the 
land  and  improving  it  under  the  adverse  circumstances,  and  I  do  not 
think  the  fact  that  he  tried  to  dispose  of  it  for  the  sole  purpose  of 
effecting  a  composition  with  his  creditors,  should  be  construed  as  a 
lack  of  good  faith. 

Your  judgment  is  therefore  reversed. 


BBS  JTJDICATA-MTNERAIi  LAND-PREFEBBNGB  BIGHT. 

DoRNBN  V.  Vaughn. 

An  order  of  cancellation  is  final  as  to  the  rights  of  the  entryman  in  the  absence  of 
appeal,  and  no  right  nnder  the  cancelled  entry  can  he  subsequently  asserted  as 
against  the  intervening  adverse  claim  of  another. 

The  preferred  right  of  entry  accorded  a  successful  contestant  by  the  act  of  May  14, 
1880,  may  properly  extend  to  an  agricultural  claimant  who  successfuUy  contests 
a  mineral  claim,  and  clears  the  record  thereof. 

A  bona  fide  pre-emption  claim,  lawfully  initiated  prior  to  the  repeal  of  the  pre-emp- 
tion law^  is  protected  by  the  terms  of  the  repealing  statute. 

First  Assistant  Secretary  Chandler  to  the  Oommissioner  of  the  General 

Land  Office,  January  5,  1893. 

On  May  3, 1882,  Mary  Dornen  made  homestead  entry  (No.  3578)  for 
lot  2,  or  W.  ^  of  8  W.  i  and  W.  J  of  SB.  J  of  8W.  J  of  Sec.  18,  T.  12  N., 
R.  83,  M.  D.  M.,  containing  99.71  acres,  at  Sacramento,  California. 

By  yonr  letter  of  November  16, 1882,  said  entry  was  held  for  can- 
cellation as  to  the  SW.  J  of  SW.  J,  and  the  W.  J  of  SB.  J  of  SW.  i  of 
said  section,  as  being  mineral  in  character  and  subject  to  disposal  only 
under  the  mining  acts  of  Congress,  and  sixty  days  were  allowed  for 
appeal.  No  appeal  was  taken,  and  said  entry  was  cancelled  as  to  said 
mineral  part  by  your  letter  of  May  14, 1883. 

On  June  29, 1888,  Charles  F.  Vaughn  filed  a  petition  to  be  allowed 
to  show  the  non-mineral  character  of  said  last  mentioned  tract.  He 
also  applied  to  file  a  pre-emption  declaratory  statement  therefor. 


DEGIBI0N8  BEULTraG  TO  THE  PUBLIC   LANDS.  9 

▲  liearmg  wm  ordered  on  said  petition  for  October  11, 1888,  when 
Yanghn'  appeared  with  his  witnesses.  Valentine,  the  mineral  claimant, 
also  appetured  by  counsel.  Said  Domen  also  appeared  with  witnesses, 
and  jUed  an  affidavit,  in  which  she  asked  leave  to  offer  evidence  in  aid 
of  the  efforts  of  said  Yaughn  to  show  the  non-mineral  character  of  said 
land  and  claimed  the  right  to  have  her  said  homestead  entry  restored 
so  as  to  cover  said  tract.  A  compromise  was  effected  between  Vaughn 
and  the  mineral  claimant,  and  the  latter  withdrew  from  the  contest. 

The  local  officers  held  that  the  tract  was  agricultural,  and  that  Vaughn 
shoold  be  i>ermitted  to  enter  the  same  under  the  agricultural  laws. 

By  your  letter  of  July  24, 1889,  their  decision  was  sustained  so  far 
as  it  adjudged  the  land  to  be  agricultural,  and  the  case  was  closed  as 
between  Vaughn  and  the  mineral  claimant.  A  hearing  was  ordered  to 
determine  the  rights  of  Mary  Domen,  abd  she  and  Vaughn  appeared 
on  October  15, 1889,  and  submitted  testimony. 

On  January  20, 1890,  the  local  officers  held — 

1.  That  the  order  of  canoeilation  of  H.  E.  3578,  in  so  far  as  tract  in  controversy  is 
inclndedy  remains  in  force.  2.  That  npon  payment  of  legal  fees  and  commissions, 
Charles  F.  Vaughn  he  aUowed  to  enter  said  tract  nnder  the  agricultural  laws  of  the 
United  States. 

Their  decision  was  affirmed  by  your  letter  of  December  10, 1891.   An 
appeal  now  brings  the  case  before  me. 
The  grounds  of  apx>eal  are  specified  as  follows: 

Appellant  excepts  to  the  rulings  appealed  from  for  the  reas  on  that  the  homestead 
of  appellant  was,  when  made,  a  valid  and  subsisting  entry,  subject  only  to  the  claims 
of  the  goTemmeot  thereto  as  mineral  land,  and  that  when  the  claim  of  the  govern- 
ment as  mineral  land  was  shown  to  be  without  foundation,  her  right  thereto  sprang 
into  fuU  vigor. 

For  the  further  reason  that  her  cultivation  of  a  part  of  the  land  embraced  in  the 
entry  was  a  sufficient  compliance  with  the  law  as  to  continuity  of  claim,  and 
caltivation,  coupled  with  the  undisputed  fact  that  she  always  claimed  it. 

For  the  further  reason  that  there  is  in  the  record  no  evidence  of  abandonment; 
ind  no  evidenoe  that  she  slept  upon  her  rights;  but  on  the  contrary  abundant  evi- 
dence that  if  she  had  attempted  at  an  earlier  day  to  disprove  the  mineral  she  would 
have  failed  by  reason  of  the  strong  miners'  organizations  always  ready  to  step  in 
and  prove  anything  with  reference  to  such  matters. 

When  the  appellant  failed  to  appeal  from  the  decision  of  ^November 
16, 1882,  holding  her  entry  for  cancellation  for  the  tract  in  controversy, 
she  acquiesced  in  that  decision,  and  it  became  final  as  to  her  said  right 
to  the  land.  The  question  of  her  said  right  became  res  judicata^  and  she 
is  barred  from  asserting  any  further  right  to  the  land  under  the  eotry, 
even  if  said  decision  was  erroneous,  in  order  to  defeat  an  intervening 
adverse  claim.  Wesley  A.  Cook  (4  L.  D.,  187) ;  Macbride  v.  Stockwell 
(11  L.  D.,  416);  Wells  on  Bes  Adjudicata,  Chap.  1,  Sec.  6. 

The  judgment  in  favor  of  Yaughn  in  his  contest  did  not  have  the  effect 
to  vacate  the  former  judgment  against  her,  which  still  remained  of 
record.    These  two  judgments  were  rendered  in  separate  and  distinct 
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contests,  and  between  different  parties.  The  judgment  against  her  set- 
tled her  right  to  the  land  at  the  time  it  was  rendered,  and  continued  in 
force  against  her  until  set  aside.  It  appears  that  she  so  regarded  it  by 
applying  to  make  final  proof  for  her  north  forty  at  different  times. 

When  Vaughn  brought  his  contest  to  determine  the  character  of  the 
laud,  and  the  mineral  claimant,  after  the  admission  of  testimony,  with^ 
drew  from  the  contest,  and  the  local  officers  decided  that  the  land  was 
agricultural,  from  which  no  appeal  was  taken,  the  land  became  vacant 
public  land,  open  to  entry  by  the  first  legal  applicant.  At  that  time 
Vaughn  had  applied  to  file  a  declaratory  sta^tement,  and  the  appellant 
had  applied  to  have  her  original  entry  restored.  Both  parties  claimed 
possession  and  made  improvements  on  the  land. 

By  the  decision  of  this  Department  rendered  April  20, 1872,  in  the 
case  of  John  B.  Hill,  pre-emption  claimant,  against  certain  mineral 
affiants,  the  character  of  the  E.  i  and  SW.  ^  of  SW,  ^  of  said  section 
18,  was  adjudged  to  be  mineral. 

The  same  tract  was  again  held  to  be  mineral  in  your  said  decision  of 
November  16, 1882,  in  which  the  entry  of  Mary  Dornen  was  held  for 
cancellation  as  to  the  part  embracing  said  tract. 

Vaughn's  contest  and  declaratory  statement  embraced  only  the  SW. 
i  of  the  SW.  ^  of  said  Sec.  18,  or  twenty  acres  less  than  said  tract  em- 
braced in  the  canceled  part  of  Mary  Dornen's  entry  adjudged  mineral, 
as  above  stated. 

At  the  time  of  the  hearing  on  Vaughn's  contest,  S.  D.  Valentine  had 
located  a  lode  claim  designated  as  the  ^^88  mine  "  on  a  part  of  the  forty 
acres  contested  by  Vaughn,  and  Valentine  was  then  the  only  claimant 
on  record  of  any  part  of  said  land.  Vaughn  therefore  had  to  clear 
the  land  of  the  mineral  character  imposed  upon  it  by  said  decisions 
and  also  clear  it  from  said  lode  claim.  This  he  successfully  accom- 
plished by  his  contest. 

The  government,  through  its  proper  officers,  had  decided  that  this 
tract  was  mineral  land  in  two  decisions,  with  an  interval  of  ten  years 
between  them  against  two  separate  claimants,  and,  therefore,  was  in- 
terested as  a  party  adversely  to  the  contest  initiated  by  Vaughn,  while 
Valentine  was  adverse  claimant  to  a  part  of  said  tract. 

The  second  section  of  the  act  of  May  14, 1880,  (21  Stat.,  140),  gives  a 
preference  right  of  entry  to  any  person  who  has  "contested,  paid  the 
land  office  fees,  and  procured  the  cancellation  of  any  pre-emption,  home- 
stead, or  timber  culture  entry." 

In  Fraser  v.  Einggold,  (3  L.  D.,  69),  it  was  held  that  a  desert  land 
entry  was  a  ^^pre-emption  entry"  within  the  meaning  of  the  above 
statute.  Measured  by  the  definition  established  in  that  case,  a  min- 
eral entry  is  also  a  "  pre-emption"  within  the  broad  meaning  of  the 
term.  In  Bingsdorf  v.  The  State  of  Iowa  (4  L.  D.,  497),  the  above  act 
was  held  to  apply  to  a  ocmtest  against  a  swamp  land  selection  by  the 
State  of  Iowa. 
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In  Banger  v.  Dawes  (9  L.  D.,  329),  an  entry  of  Kansas  Indian  trust 
laDd  was  held  to  be  a  ^'preemption"  within  the  meaning  of  said  act, 
and  the  saccessfnl  contestant  entitled  to  a  preference  right  of  entry. 
In  McGree  v.  Ortlcy  (14  L.  D.,  523)  a  location  of  Sioux  lialf-breed  scrip 
was  held  to  be  a^'  pre-emption,''  and  the  successful  contestant  entitled 
to  a  preference  right  of  entry.  The  said  act  is  a  remedial  and  benefi- 
cial statute,  and  such  statutes  '^  have  always  been  taken  and  expounded 
by  equity;  ultra  the  strict  letter,  but  not,  it  is  well  and  wisely  said, 
contra  the  letter.''    (Dwarris  on  Stat.,  623). 

The  different  land  laws  which  provide  for  the  purchase  of  public 
lands  by  individuals  form  a  general  land  law  system  and  should  be 
construed  in  pari  materia  so  £ftr  as  can  be  done  consistently,  and  the 
rulings  of  the  Department  in  relation  thereto  should  be  harmonious 
and  uniform  so  far  as  possible.  The  purchase  by  a  mineral  claimant 
of  public  land  under  the  mineral  laws  is  a  '^  pre  emption  "  in  as  true  a 
sense  as  other  forms  of  purchase  which  have  been  so  held  in  the  cases 
above  cited.  The  act  of  May  14, 1880,  rewards  one  who  has  success- 
fnUy  contested  an  entry  of  the  class  therein  specified,  by  giving  him  a 
preference  right  to  enter  within  a  specified  period.  This  is  the  benefit 
conferred  by  the  act,  and  in  equity  it  applies  to  Yaughn  in  this  case, 
who  seeks  to  pre-empt  the  land  in  question,  and  has  successfully  shown 
its  agricultural  character  in  his  contest. 

On  the  one  hand  the  appellant  slept  upon  her  rights,  if  she  had  any, 
torn  the  date  of  the  partial  cancellation  of  her  entry  in  1882  until  Octo- 
ber 11, 1888,  or  nearly  six  years.  On  the  other  hand,  Vaughn  has  used 
due  diligence  in  prosecuting  his  contest  and  settling  upon  and  improv- 
ing the  land,  and  his  application  is  prior  in  time  to  hers.  The  law  does 
not  favor  the  negligent,  but  the  diligent.  The  excuse  made  for  the 
apx>ellanf  s  delay,  that  she  could  not  have  succeeded  if  she  had  brought 
her  application,  earlier  because  the  miners  would  have  sworn  her  out  of 
court,  can  hardly  be  accepted  in  the  absence  of  any  attempt  on  her  part 
to  prove  its  truth  by  a  contest,  and  in  view  of  the  fact  that  Vaughn's 
attempt  was  successful  in  his  contest. 

The  pre-emption  laws  have  been  repealed  by  the  act  of  March  3, 1891, 
(26  Stat.,  1095).  The  tender  by  Vaughn  of  a  declaratory  statement  be- 
fore the  passage  of  the  act,  in  connection  with  his  settlement,  residence 
and  improvements  upon  said  land,  constituted  a  '^bona  fide  claim  law- 
fully initiated  before  the  passage"  of  said  act,  within  the  meaning  of 
the  fourth  section  thereof,  and  said  claim  <<  may  be  perfected  upon  due 
compliance  with  law,"  as  if  said  act  had  not  been  passed* 

Your  judgment  is  afBrmed. 
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CONFLICTING  SETTLEMENT  CLAIMS-NOTICE. 

Miles  «.  Waller. 

A  claim  based  on  settlement  npon,  and  improTement  of  a  tract,  with  residenoe  npon 
a  contignoas  tract  relates  back  to  the  date  when  residence  is  established  npon 
said  contiguous  tract. 

The  notice  of  claim  given  by  settlement  and  improvements  extends  only  to  the 
quarter  section  upon  which  they  are  situated  as  defined  by  the  public  surveys. 

A  written  notice  of  a  settlement  claim  is  of  no  validity  in  the  absence  of  the  settle- 
ment and  residence  required  by  law. 

First  Assiata/nt  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  January  6, 1893. 

I  have  considered  the  case  arising  upon  tlie  appeal  of  Frank  M.  Miles 
from  your  decision  of  March  3, 1892,  in  the  case  of  said  Miles  against 
John  Waller,  involving  the  N W.  J  of  the  SW.  4  of  Sec,  28,  T.  34  N.,  B. 
37  E.,  Spokane  land  district  Washington. 

Two  surveys  of  the  township  were  made.  The  first  was  never  ac^ 
cepted;  the  second  was  made  in  June,  1888,  approved  by  the  surveyor- 
general,  and  accepted  by  you,  some  time  within  a  year  thereafter — ^the 
exact  date  not  being  shown  by  any  of  the  records  transmitted  with  the 
case. 

When  the  land  ofSce  opened,  on  the  morning  of  June  23, 1890,  both 
parties  named  were  in  waiting  to  make  a  homestead  entry — Miles  of 
the  NE.  i  of  the  l^B.  J  of  Sec.  32,  the  B.  J  of  the  SE.  J  of  Sec.  29,  and 
the  NW.  i  of  the  SW.  J  of  Sec.  28,  said  townsliip  and  range,  and  Waller 
of  the  SW.  i  of  the  NW.  i,  and  the  K  ^  of  the  SW.  J  of  Sec.  28.  It 
will  be  seen  that  the  two  conflict  as  to  the  FW.  J  of  the  SW.  J  of  Sec. 
28. 

A  hearing  to  determine  their  respective  rights  was  held  on  July  8, 
1890. 

The  local  offllcers  decided  in  favor  of  Waller.  Miles  appealed  to 
your  office,  and  you  affirmed  their  decision.  Miles  now  appeals  to  the 
Department. 

The  question  is  complicated  by  cert>ain  transaction  between  the  de- 
fendant. Waller,  and  one  Floyd  Lawson.  Both  were  at  one  time 
(prior  to  the  survey  of  the  township)  desirous  of  obtaining  the  SW.  J 
of  the  ITW.  i  of  Sec.  28  (the  forty-acre  tract  lying  directly  north  of  the 
one  in  controversy).  Being  on  amicable  terms,  they  discussed  the  mat- 
ter of  making  joint  entry  of  the  same  when  it  should  become  subject  to 
entry,  but  learned  that  there  was  no  provision  of  law  that  would  per- 
mit such  joint  entry.  Thereupon,  Lawson  withdrew  all  claim  to  said 
tract.  Waller  moved  thereto  from  the  forty-acre  tract  next  west  of  it 
(the  SB.  J  of  the  NB.  J  of  Sec.  29);  and  Lawson — ^when  he  made  entry, 
after  survey — ^included  the  tract  which  Waller  had  thus  moved  from 
and  abandoned. 
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Oounsel  for  contestant  alleges  that  your  deoision  was  in  error 

In  holding  that  Lawson's  legal  aettiement  ever  extended  to  the  forty  acres  in  die- 
pnte; 

In  holding  that  Laweon  did  or  oonld  give  hia  posseasion  and  settlement  to  said 
tract  to  Waller; 

In  holding  by  implication  that  Waller's  alleged  rights  in  and  to  the  forty  in  dis- 
pute related  back  to  the  alleged  settlement  thereon  by  Lawson  in  18S3. 

Your  letter,  in  its  statement  of  the  case,  uses  the  expression  that 
LaAYSon  ^^gave  his  possession  and  settlement  of  said  tract  to  Waller;" 
but  it  is  not  clear  that  your  decision  is  based  upon  that  assertion.  It 
will  be  conceded  that  Waller's  right  to  the  tract,  if  any,  must  be  founded 
upon  and  date  from  his  own  settlement  thereon. 

He  further  alleges  that  you  were  in  error — 

In  not  holding  that  the  attempt  of  Lawson  and  Waller  to  hold  a  forty-acre  tract 
of  surveyed  land  jointly,  npon  which  neither  had  his  residence,  was  illegal,  and 
eoold  not  serve  to  make  the  forty  in  conflict  contiguoos  to  the  remainder  of  WaUer's 
daim  whereon  were  his  residence  and  improvements. 

The  parties  named  learned,  upon  inquiry  of  other  persons  better 
versed  thaiu  themselves  in  land  law,  that  such  joint  entry  would  be 
Ulegal,  and  made  no  attempt  to  carry  their  project  into  effect.  It  will 
be  conceded  that  this  merely  contemplated  joint  entry  and  could  not 
make  the  forty  in  conflict  contiguous  to  the  remainder  of  Waller's 
claim.    Nor  do  I  understand  that  your  decision  so  held. 

Counsel  claims  that  you  were  in  error — 

In  not  holding  that  Waller's  original  settlement  claim  was  made  np  of  non-con- 
tignons  tracts,  the  forty  in  dispute  being  isolated  from  the  other  tracts  npon  which 
his  residenoe,  cultivation  and  improvements  were  made. 

It  win  be  conceded  that  Waller's  right  to  this  forty-acre  tract  can 
not  relate  back  of  the  date  when  the  remainder  of  his  claim  upon  which 
his  residence  and  improvements  were  located,  became  contiguous 
thereto. 

Admitting  the  positions  assumed  by  the  contestant,  as  above  set 
forth,  to  be  substantially  correct,  it  remains  to  be  decided  which  was 
the  prior  settler  on  the  forty-acre  tract  in  controversy. 

Accordhig  to  the  contestant's  testimony,  the  defendant  abandoned 
the  SB.  i  of  the  NB.  J  of  Sec.  29  (which  was  a  part  of  his  original 
claim),  and  removed  to  the  SW.  J  of  the  N W.  J  of  Sec.  28  (which  was 
not  a  part  of  his  original  claim),  on  April  20,  1890.  The  forty-acres  in 
controversy  was  contiguous  to  this,  and  from  that  date  forward  was 
subject  to  settlement  and  entry  by  him  in  connection  with  the  remain- 
der of  his  claim — unless  some  one  had  initiated  a  claim  prior  to  that 
date,  or  afterward  established  a  right  which  related  back  to  a  period 
prior  to  that  time. 

For  years  before  April  20, 1890,  the  defendant  had  been  improving 
the  tract  in  controversy;  and  these  improvements  were  upon  it  at  the 
date  of  his  removal  to  the  tract  north  of  and  adjacent  to  it,  and  con- 
tinued until  the  date  of  simultaneous  application  to  enter.    Defendant 
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testifies  that  he  broke  four  acres  of  the  tract  in  contest  in  the  fall  of 
1886;  that  he  put  it  into  crop  in  the  spring  of  1887;  that  he  plowed 
and  cropped  more  in  subsequent  years;  that  he  fenced  in  nearly  the 
whole  of  it.  This  is  corroborated  by  witnesses  Overman,  Lawson  and 
Bice. 

It  is  clear  that  his  claim  to  the  tract  in  controyersy,  based  upon 
settlement  and  improvemeot  of  the  same,  with  residence  upon  a  con- 
tiguous forty-acre  tract,  could  relate  back  to  the  date  of  his  establish- 
ment of  residence  upon  such  contiguous  tract — ^April20, 1890, — ^unless 
some  prior  claim  had  attached. 

The  next  question  to  be  considered  is,  whether  the  contestant  had 
initiated  any  claim  to  the  tract  in  controversy  prior  to  April  20, 1890. 

The  contestant,  Miles,  originally  claimed  as  his  homestead  the  NE.^ 
of  the  NB.  J  of  Sec.  32,  the  E.  i  of  the  SB.  J  of  Sec.  29,  and  the  NW. 
J  of  the  SB.  i  of  Sec.  29.  Upon  the  last  mentioned  forty-acre  tract 
he  built  a  house  in  1883,  and  resided  therein  until  after  the  second  sur- 
vey (in  1888).  He  then  concluded  to  drop  the  forty  upon  which  he  had 
been  residing,  and  claim  the  forty  in  contest — ^upon  which  the  de- 
fendant had  been  for  some  years  cultivating  in  part,  and  improving, 
as  hereinbefore  set  forth.  But  he  did  not  settle  upon  or  in  any  manner 
improve  the  tract.  At  the  date  of  his  application  to  enter — ^indeed,  at 
the  date  of  the  hearing — ^he  had  no  improvements  upon  it,  unless  it 
were  a  small  amount  of  fencing.  He  claims  to  have  enclosed  a  piece 
in  the  southwest  corner,  ''from  one  and  one-half  to  two  rods  square." 
The  United  StatcA  deputy  surveyor,  however,  does  not  think  the  fence 
comes  any  further  than  to  the  line  of  the  disputed  tract.  If  any  of 
the  fence  is  on  the  land,  it  is  the  result  of  the  fact  that  the  new  survey 
does  not  coincide  precisely  with  the  old,  and  so  the  fence  that  contest, 
ant  intended  to  build  on  the  line  upon  resurvey  proves  to  be  a  rod  or 
two  over  it,  upon  land  unclaimed  by  him  at  the  time  be  built  it.  A 
fence  put  up  by  mistake  on  what  was  supposed  by  all  concerned  to  be 
the  line  between  two  claims  would  certainly  not  be  such  an  ''improve- 
ment" as  would  give  its  builder  a  right  to  the  land  on  which  it  has 
been  mistakenly  built. 

It  appears,  therefore,  that  on  June  23, 1890,  when  the  two  parties 
presented  their  applications  to  enter  the  tract  in  controversy.  Waller 
had  improved  and  cultivated  it,  and  had  been  residing  upon  the  adja- 
cent forty-acre  tract,  which  he  included  as  a  part  of  his  entry,  for  more 
than  two  months,  while  Miles  had  never  cultivated  any  part  of  it,  and 
had  no  improvements  upon  it,  unless  one  corner  of  his  fencing  had  been 
(unintentionally  and  by  mistake)  built  so  as  to  include  a  square  rod  or 
two  of  one  comer  of  it;  while  his  residence,  cultivation,  and  improve- 
ments, were  not  only  on  another  quarter-section,  but  another  section. 

It  may  be  added  that  the  notice  of  claim  given  by  settlement  and  im- 
provements, extends  only  to  the  quarter-section  upon  which  they  are 
situated,  as  defined  by  t^e  public  surveys.    L.  B.  Hall  (6  L.  D,,  141); 
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Bejnolds  v.  Oole  (ib.,  565)  XTnion  Pac.  B.  B.  Go.  v.  Bimmons  (6  L.  D., 
172);  Hemsworth  v.  Holland  (7  L.  D.,  76);  Pooler  v.  Johnson  (13  L.  D., 
134) ;  Shearer  v.  Bhone  (ib.,  480). 

Immediately  after  the  (second)  survey  Miles  sent  a  written  notice  to 
Waller,  informing  him  that  he  claimed  the  KW.  i  of  the  S  W.  i  of  Sec. 
28,  T.34  N.,  B.37  B., — the  tract  in  controversy.  Bat  sach  written  notifi- 
cation is  of  no  validity  in  the  absence  of  the  settlement  and  residence 
required  by  law. 

Your  judgment  in  favor  of  Waller  is  sustained,  and  your  decision 
that  his  entry  be  held  intact  is  affirmed. 


INBTAK  OCCUPANCT-SETTLBMETnP  BIGHT— ALLOTMENT. 

LoNa  Jim  v.  Bobinson  et  al.  and  Oultus  Jim  et  al.  v.  Ohappelle 

ET  AL. 

Landa  actually  inolnded  within  Indian  occupancy  are  not  subject  to  settlement;  and 
a  general  order  opening  an  Indian  reservation  does  not  operate  to  confer  upon 
claimants  under  the  settlement  laws  any  right  to  settle  upon,  or  enter,  lands  that 
are  excluded  firom  such  appropriation  by  reason  of  Indian  occupancy. 

The  provision  contained  in  the  agreement  of  July  7, 1883,  for  the  protection  of  "all 
other  Indians  living  on  the  Columbia  reservation  "  extends  to  Indians  then  living 
on  said  reservation  but  not  represented  in  the  negotiation  of  said  agreement ; 
and  the  failnre  of  such  Indians  to  elect  within  one  year  whether  they  would 
stay  on  said  reservation,  or  remove  to  the  Colville  reservation,  as  provided  in 
the  act  of  Congress  ratifying  said  agreement,  will  not  defeat  their  right  to  receive 
aUotments  in  accordance  with  said  agreement. 

Secretary  IToble  to  the  Ootnmissianer  of  the  General  Land  Office^  January 

6y  1893. 

On  the  9th  day  of  July,  1892,  yon  considered  the  above  entitled  cases 
on  appeal  of  the  Indians,  and  as  the  facts  and  legal  questions  involved 
are  so  nearly  alike  in  them,  you  treated  them  as  one  case. 

The  record  shows  that  on  the  28th  day  of  ITovember,  1890,  Chelan 
Bob  (an  Indian)  filed  in  the  local  land  office  at  Waterville,  Washing- 
ton, his  application  for  the  NW.  I,  IST.  ^  8W.  ^^  and  lots  1,  2  and  3,  of 
Bee  20,  T.  27  ST.,  E.  23  E.,  W.  M.,  containing  337.60  acres. 

On  December  1, 1890,  Gultus  Jim  (an  Indian)  filed  in  said  local  land 
office,  his  application  for  the  SE.  ^  8E.  I,  of  Sec.  19,  the  S.  ^  S  W.  ^  and 
lot  4,  of  Sec.  20,  and  lots  2  and  3  of  Sec.  29  of  the  same  township  and 
range,  containing  209.40  acres. 

On  the  same  day  Long  Jim  filed  in  said  office  his  application  for  the 
ms.  4,  ^1^.  i  SE.  i,  and  lot  1,  of  Sec.  11,  W.  i.  Sec.  12,  lot  1,  of  Sec.  14 
and  lots  1  and  2  of  Sec.  13,  T.  27  N.,  B.  22  B.,  W.  M.,  containing  525.30 
acres. 

All  of  the  land  filed  for  by  Long  Jim,  except  eighty  acres,  all  filed 
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for  by  Ottltus  Jim,  except  forty  acres,  and  all  of  that  filed  for  by  Ohelan 
Bob,  is  claimed  adversely  to  said  Indians  by  white  settlers,  as  follows: 

February,  1889,  A.  W.  La  Ohappelle  made  homestead  entry  for  the 
NE.  ^  SW.  i,  and  lots  3  and  4,  of  said  section  20,  and  lots  2  aud  3  of 
said  section  29  of  T.  27  N.,R.  23  E, 

March  15,  1889,  0.  H.  Ambercrombie  made  homestead  entry  for  the 
B.  i  NW.  i  and  lots  1  and  2  of  said  section  20,  T.  27  N.,  R.  23  B. 

July  5, 1890,  Charles  A.  Barron  made  homestead  entry  covering^  the 
NW.  J  NW.  J  of  said  section  20,  SW.  i  SW.  J  of  Sec.  17,  and  the  S.  i 
SE.  J  of  See.  18,  T.  27  K,  R.  23  B. 

July  14, 1890,  Enos  B.  Peaslee  made  homestead  entry  for  lot  1,  KB. 
i  SE.  iand  the  S.  J  NE.  J  of  said  Sec.  11,  T.  27  K.,  R.  22  E. 

July  16, 1890,  Harrison  Williams  made  homestead  entry  for  the  E.  J 
SE.  i  of  said  Sec.  19,  and  the  W.  i  of  the  SW.  ^  of  said  Sec.  20. 

October  17, 1890,  Thomas  R.  (xibson  made  homestead  entry  for  the 
B.  J  of  the  SW.  i,  N W.  J  SW.  i  and  the  S  W.  J  SE.  J,  of  said  section 
12,  T.  27  N.,  R.  22  B. 

On  the  10th  day  of  January,  1891,  W.  F,  AUender  made  an  affidavit 
that  he  acted  as  the  agent  for  Long  Jim  in  making  his  application  and 
that  the  land  embraced  in  Gibson's  entry  was  inadvertently  included 
in  said  application,  and  on  the  same  day  said  entry  was  commuted  to 
cash  entry  No.  77. 

September  17, 1889,  Jub'us  Larabee  filed  his  declaratory  statement 
for  the  NW.  J  NB.  i,  B.  i  NB.  J  of  said  Sec.  19,  and  the  SW.  J  NW.  i 
of  said  section  20,  and  on  January  19,  1891,  Edson  B.  Larabee  made 
homestead  entry  for  the  same  tract. 

Christopher  Robinson  (date  not  given)  made  homestead  application 
for  the  SW.  J  SW.  J  of  said  section  12,  and  lots  1, 2,  and  3,  of  said  sec- 
tion 13,  T.  27  K,  R.  22  B. 

Under  instructions  firom  you,  a  hearing  was  had  before  the  register 
and  receiver  at  Waterville,  Washington,  within  whose  district  the  land 
in  controversy  is  situated,  to  determine  the  matter  of  these  claims  for 
allotments.  At  the  time  set  for  the  trial  all  the  parties  appeared  before 
the  local  officers  and  submitted  their  testimony. 

On  the  13th  day  of  April,  1891,  the  register  and  receiver  found  in 
favor  of  the  several  homestead  en  try  men  and  recommended  that  the 
applications  of  Chelan  Bob,  Cultus  Jim  and  Long  Jim  to  take  the  lands 
in  controversy  under  the  Moses  treaty,  should  be  denied. 

From  their  decision  the  Indian  claimants  appealed. 

On  the  9th  day  of  July,  1892,  you  reversed  the  judgment  of  the  local 
oificers,  and  held  that  said  Indian  applicants  are  entitled  to  have  allot- 
ments of  lands  made  to  them  in  severalty  in  quantities  and  manner  pro- 
vided in  the  agreement  of  July  7, 1883,  and  that  the  right  of  said  sev- 
eral white  claimants  is  subordinate  and  subject  to  the  prior  superior, 
right  of  said  Indians. 

An  appeal  by  the  white  entrymen  from  your  judgment  l^ngs  the 
controversy  here  for  determination. 
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An  of  the  land  in  controversy  was  formerly  embraced  in  the  Colum- 
bian Indian  reservatlQn  and  these  Indian  claimants  are  seeking  to  avail 
themselves  of  the  benefits  of  an  agreement  dated  July  7, 1883,  signed 
by  the  Secretary  of  the  Interior  and  Commissioner  of  Indian  Afiairs, 
on  the  part  of  the  government,  and  on  the  part  of  the  Indians  by  Chiefs 
Moses,  Tonasket  and  Sar-Sarp-Kin.  (See.Beport  of  the  Commissioner 
of  Indian  Affairs  for  1883,  pp.  LIX.,  LXX.  and  LXXI.)  Said  agreement 
provided,  among  other  things,  that  the  government  would, — 

Monze  to  Chief  Moses  and  his  people,  as  weU  as  to  aU  other  Indians  who  may  go  on 
to  the  Colyille  reservation  and  engage  in  farming,  equal  rights  and  protection.  .  . 
.  .  That  until  he  and  his  people  are  located  permanently  on  the  ColyiUe  reserva- 
tion his  status  shall  remain  as  now AU  other  Indians  now  living  on  the 

Columbia  reservation  shall  be  entitled  to  six  hundred  and  forty  acres,  or  one  square 
mile  of  land,  to  each  head  of  a  family  or  male  adult,  in  the  possession  and  owner- 
ship of  which  they  shaU  be  guaranteed  and  protected.  Or  should  they  move  on  to 
the  Colville  reservation  within  two  years,  they  will  be  provided  with  such  farming 
implements  as  may  be  required,  provided  they  surrender  all  rights  to  the  Columbia 
reservation. 

This  agreement  was  accepted,  ratified  and  confirmed  by  the  act  of 
Congress  approved  on  the  4th  day  of  July,  1884  (23  Stat.,  pp.  79  and 
SO),  with  the  proviso : 

That  the  Indians  now  residing  on  said  Columbia  reservation  shaU  elect  within  one 
year  from  the  passage  of  this  act  whether  they  will  remain  upon  said  reservation 
on  the  terms  therein  stipulated  or  remove  to  the  ColviUe  reservation:  And  provided 
further,  that  in  case  said  Indians  so  elect  to  remain  on  said  Columbia  reservation, 
the  Secretary  of  the  Interior  shaU  cause  the  quantity  of  land  therein  stipulated  to  be 
aUowed  them  to  be  selected  in  as  compact  form  as  possible,  the  same  when  so  selected 
to  be  held  for  the  exclusive  use  and  occupation  of  said  Indians,  and  the  remainder 
of  said  reservation  to  be  thereupon  restored  to  the  pubUo  domain,  and  shaU  be  dis- 
posed of  to  actual  settlers  under  the  homestead  laws  only,  etc. 

At  the  time  said  agreement  was  made,  and  at  the  time  it  was  so  rat- 
ified by  Congress,  it  appears  there  was  a  band  of  Indians,  numbering 
some  forty  or  fifty  persons,  who  resided  upon,  and  near  to,  the  north 
bank  of  the  Ohelan  river  and  Chelan  lake ;  which  Indians  recognized  Eno- 
mo-sit-za  as  their  chief;  that  about  the  time  said  agreement  was  made 
said  chief  was  taken  sick  and  died;  they  were  claimed  by  Moses  as  part 
of  his  people  and  so  treated  by  the  government;  it  ftirther  appears  that 
these  Indian  applicants  are  members  of  Eno-mo-sit-za'sband,  and  they 
eUum  that  said  band  owed  no  allegiance  to  Chief  Moses,  and  that  Moses 
had  no  right  or  authority  to  negotiate  for  the  sale  of  the  lands  occupied 
by  them.  Long  Jim — one  of  these  applicants — is  a  sou  of  the  late  Chief 
Eno-mo-sit-za,  and  as  such  claims  to  be  the  legitimate  chief  of  said  band. 
The  testimony  clearly  shows  that  this  band,  for  upwards  of  thirty-five 
years,  have  occupied  the  country  along  the  north  shore  of  Lake 
Ohelan,  and  the  west  bank  of  the  Columbia  river,  as  far  north  as  the 
Methon  river,  to  an  undefined  distance  westward ;  that  since  his  father's 
death  Long  Jim,  or  as  he  is  called  by  the  Indians,  ^^  In-amache  Jim," 
bas  been  recognized  by  these  Chelan  Indians  as  their  chief;  that 
12771— VOL.  16 2 
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Sar-sarp-kiD,  Moses  and  Long  Jim's  father  were  chiefs   over  different 

portions  of  the  country^  and  that  Jim  and  his  band  regarded  said  chiefs 

as  equals.    Jim's  father  was  sick  when  the  agreement  of  July  7, 1883, 

was  entered  into,  and  died  shortly  afterwards,  thereupon  Long  Jim  sac- 

ceeded  him  as  chief  of  said  band.    The  testimony  fails  to  show  that 

the  Ohelan  Indians  were  followers  of  Ghief  Moses,  or  that  he  waci 

authorized  to  act  for  them  in  making    said  agreement.     As  to  the 
occupancy  of  the  lands  in  question  by  these  Indians,  it  is  clearly  shown 

that  many  of  them  have  Uved  all  their  lives  upon  the  land  they  now 

claim.    Long  Jim  testified  that  he  was  thirty-eight  years  old,  a  married 

man,  and  was  born,  and  had  all  his  life,  lived  upon  the  land  claimed  by 

him.    Chelan  Bob  and  Gultus  Jim  are  married  men ;  they  have  part  of 

the  laud  embraced  in  tLeir  respective  claims  fenced  in  common;  they 

have  cultivated  a  part  of  said  lands  for  many  years,  and  long  before 

La  Ghappelle  or  any  other  white  man  made  any  claim  to  said  lands. 

These  Indians  have  raised  stock,  grass,  small  grain  and  vegetables  on 

their  claims.    They  belong  to  Long  Jim's  baud,  and  have  persistently 

held  to  their  homes;  claiming  all  the  time  that  Moses  had  no  right  or 

authority  to  act  for  them  in  any  respect. 

These  Indian  applicants,  and  others  of  the  band,  have  not  received 
anything  from  the  government  under  the  Moses  agreement,  or  other- 
wise; they  have  clung  to  the  homes  of  their  ancestors  and  managed  to 
secure  their  own  living  by  raising  stock  and  tilling  the  soil  independent 
of  government  assistance. 

This  band,  which  was  at  one  time  an  independent  tribe,  inhabiting 
and  occupying  a  large  scope  of  territory  along  the  Columbia  and  Che- 
lan rivers,  has  had  its  occupancy  narrowed  down,  from  time  to  time, 
until  it  seems  to  be  limited  to  the  tracts  on  which  some  parts  of  the  im- 
provements of  the  individual  members  of  the  band  are  located.  This 
controversy  involves  the  question  as  to  whether  these  Indians  have 
any  legal  rights  in  or  to  the  lands  in  controversy  that  the  white  settler 
is  bound  to  respect.  If  the  filing  and  entries  of  the  white  claimants 
were  made  in  violation  of  law  or  the  instructions  of  the  Land  Depart- 
ment, made  pursuant  to  law,  then  said  filing  and  entries  must  be  can- 
celed, and  if  this  be  done  then  it  practically  leaves  the  claims  of  the  In- 
dians ex  parte  to  be  settled  between  them  and  the  government. 

On  the  31st  day  of  May,  1884,  the  Department  approved  a  circular 
issued  by  the  Commissioner  of  the  General  Land  Office  in  which  it  was 
said:  (See  3  L.  D.,  371.) 

Information  having  been  received  from  the  War  Department  of  attempts  of  white 
men  to  dispossess  non-reservation  Indians  along  the  Columbia  River  and  other 
places  within  the  Military  Department  of  the  Columbia  of  the  land  they  have  for 
years  occupied  and  cultivated,  and  similar  information  having  been  received  from 
other  sources  in  reference  to  other  localities  where  land  is  occupied  by  Indians  who 
are  making  efforts  to  support  themselves  by  their  own  labor,  you  are  hereby  in- 
structed to  peremptorily  refiise  aU  entries  and  filings  attempted  to  be  made  by  oth- 
ers than  the  Indian  occupants  upon  lands  in  the  possession  of  Indians  who  have 
made  improvements  of  any  value  whatever  thereon. 
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In  order  that  the  homes  and  improrementB  of  snch  Indians  may  be  protected,  as 
intended  by  these  instmctionSy  you  are  directed  to  ascertain  by  whatever  means 
may  be  at  yonr  command  whether  any  lands  in  yonr  district  are  occupied  by  Indian 
inhabitants,  and  the  locality  of  their  possession  and  improvements  as  near  as  may 
be,  and  to  allow  no  entries  of  filings  npon  snch  lands.  When  the  fact  of  Indian 
occnpanoy  is  denied  or  donbtfol,  the  proper  investigation  will  be  ordered  prior  to 
the  allowance  of  adverse  claims.  Where  lands  are  nnsnrveyed  no  appropriation 
will  be  allowed  within  the  region  of  Indian  settlements  until  the  surveys  have  been 
made  and  the  land  occupied  by  Indians  ascertained  and  defined. 

These  iDstractions  were  reissued  on  the  26th  day  of  October ,  1887, 
(See  6  L.  D.,  341)  in  which  it  was  said: 

The  foregoing  instructions  apply  to  every  land  district  and  to  aU  lands  occupied 
by  Indian  inhabitants  in  any  part  Of  the  public  land  States  and  Territories  of  the 
United  States. 

It  has  been  officially  represented  that  these  instructions  are  disregarded,  and  that 
public  land  entries  have  been  allowed  upon  lands  on  which  Indian  inhabitants  have 
their  homes  and  improvements,  and  in  some  cases  where  the  Indians  have  so  resided 
for  a  number  of  years,  cultivating  the  soil  and  making  the  land  their  permanent 
homes.  The  allowance  of  such  entries  is  a  violation  of  the  instructions  of  this  De- 
partment, and  an  act  of  inhumanity  to  a  defenseless  people,  and  provocative  of  vio- 
lence and  disturbance. 

You  are  enjoined  and  commanded  to  strictly  obey  and  follow  the  instructions  of 
the  alove  circular  and  to  permit  no  entries  upon  lands  in  the  possession,  occu- 
patitn  and  use  of  Indian  inhabitants,  or  covered  by  their  homes  and  improvements 
SDd  you  will  exercise  every  oare  and  precaution  to  prevent  the  inadvertent  allow- 
ance of  any  such  entries.  It  is  presumed  that  you  know  or  can  ascertain  the  local- 
ities of  Indian  possession  and  occupancy  in  your  respective  districts,  and  you  wiU 
make  it  your  duty  to  do  so,  and  will  avail  yourselves  of  all  information  furnished 
yon  by  officers  of  the  Indian  service. 

Surveyors-general  will  instruct  their  deputies  to  oareftiUy  and  fully  note  all  In- 
dian occupations  in  their  returns  of  surveys  hereafter  made  or  reported,  and  the 
Bame  must  be  expressed  npon  the  plats  of  survey. 

The  substance  of  these  instructions  is  repeated  in  the  general  circular 
of  your  ofSce  approved  February  6, 1892,  on  page  65. 

In  the  case  of  Mission  Indians  v.  Walsh,  on  review,  (13  L.  D.,  269), 
it  was  held  that  land  subject  to  Indian  occupancy  can  not  be  taken 
tmder  the  settlement  laws,  and  that  an  executive  order  creating  a  reser- 
vation that  excludes  the  m%jor  portion  of  such  land  from  the  boundaries 
thereof  does  not  operate  to  confer  settlement  rights  that  could  not 
otherwise  be  obtained. 

These  circulars  seem  in  spirit  and  letter  to  completely  cover  the  cases 
at  bar,  and  if  it  were  not  for  the  executive  order  of  May  1, 1886,  restor- 
ing the  lands  to  the  public  domain  there  would  be  no  question  but 
what  the  filing  and  entries  in  question  were  illegal  and  void  ab  initio. 
The  raUng  in  the  Walsh  case,  supra,  covers  this  point  wherein  it  holds 
that  the  legal  effect  of  an  executive  order,  restoring  lands  theretofore 
withdrawn,  is  that  it  does  not  operate  to  confer  any  settlement  rights 
that  could  not  otherwise  be  obtained.  In  other  words  such  order  does 
not  confer  upon  claimants  under  the  pre-emption  and  homestead  laws^ 
any  right  to  settle  on,  file  upon,  or  enter  such  lands  as  are  excluded 
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from  snch  filing^  entry,  or  settlement,  by  reason  of  its  occupation  by 
Indian  claimants. 

Inasmuch  as  there  is  no  question  of  the  occupancy  of  the  land  in 
controversy  by  these  Indians  long  prior  to  and  at  the  time  the  filing, 
settlements  or  entries  of  these  claimants  were  made,  it  follows  that 
they  must  be  canceled,  in  so  far  as  they  conflict  with  these  Indians' 
claims,  which  you  are  directed  to  cause  to  be  done. 

The  only  remaining  question  is  whether  these  Indian  applicants  can 
avail  themselves  of  the  benefits  of  the  agreement  of  July  7, 1883,  be- 
tween Chief  Moses,  and  the  Secretary  of  the  Interior  which  was  con- 
firmed by  the  act  of  Congress  of  July  4, 1884,  $upra.  While  these  In- 
dians were  not  parties  to  that  agreement  in  the  sense  that  they  were 
represented  in  making  it  in  person  or  by  any  one  authorized  to  act  for 
them,  yet  if  they  were  in  the  position  or  occupied  such  a  relation  as  to 
be  included  in  its  terms,  I  can  see  no  legal  reason,  as  between  them  and 
the  United  States  for  the  government  withholding  from  them  the  fiill 
benefits  it  agreed  to  bestow  upon  them.  That  agreement  was  the  sol- 
emn obligation  of  the  United  States  made  by  its  executive  branch  and 
ratified  by  Congress.  Oood  faith  and  fair  dealing  demands  that  the 
government  perform  its  agreement  in  .letter  and  in  spirit. 

It  is  a  famQiar  and  fundamental  principle  in  the  construction  of  con- 
tracts, that  the  facts  and  surrounding  circumstances  attending  the  exe- 
cution of  a  contract  may  be  taken  into  consideration  in  construing  it. 

In  connection  with  this  agreement  it  appears  that  certain  chiefs, 
among  them  Moses,  professedly  representing  different  tribes  of  Indians 
assumed  to  act  for  their  people  and  in  so  far  as  their  people's  rights  were 
concerned,  their  acts  were  binding.  At  the  same  time  it  appears  now 
as  a  fact  that  these  Indians  were  then  on  the  land  and  claiming  to  have, 
and  entitled  in  all  fairness  to  the  same  rights  to  it  as  Moses  and  his  co- 
contractors  had  and  claimed;  the  Secretary  and  Congress  knew  that  it 
was  altogether  likely  that  there  were  "  other  Indians,"  than  those  repre- 
sented by  the  chiefs  present  when  the  agreement  was  made,  upon  the 
reservation,  whose  rights  should  be  carefully  guarded  and  protected  by 
the  government.  It  was  evidently  the  purpose  of  the  Secretary  and 
Congress  to  provide  for  this  contingency  in  the  agreement  wherein  it 
provides  that — 

All  other  Indians  now  living  on  the  Colombia  reservation  shall  be  entitled  to  640 
acres,  or  one  sqnare  mile  of  land,  to  each  head  of  family  or  male  adult,  in  the  posses- 
sion and  ownership  of  which  they  shall  be  guaranteed  and  protected. 

This  amounts  to  an  absolute  guaranty  of  the  government,  to  the  ex- 
tent named,  of  the  right  to,  and  possession  of,  the  lands  in  the  posses- 
sion of  these  Indian  applicants,  as  they  come  clearly  under  the  head  of 
"  other  Indians  "  living  on  the  Columbia  reservation. 

The  act  of  July  4, 1884,  Bupra^  provided  that  the  Indians  then  living 
on  said  reservation  should  elect  within  one  year  firom  the  passage  of  the 
act  whether  they  would  remain  on  said  reservation  on  the  terms  therein 
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stipulated  or  remove  to  the  GolviUe  reservation;  and  in  case  said  In- 
dians so  elected  to  remain  on  said  reservation  the  Secretary  of  the 
Interior  was  to  cause  the  quantity  of  land  stipulated  to  be  allowed  to 
them  to  be  selected  and  held  for  the  exclusive  use  and  occupation  of 
said  Indians. 

The  register  and  receiver  based  their  judgmi^nt  against  the  Indian 
claimants  principally  upon  the  fact  that  they  had  failed  to  elect,  within 
one  year  as  to  whether  they  would  go  on  the  Colville  reservation  or 
take  their  allotments  under  the  act  of  July  4, 1884,  supra.  The  pro- 
viso in  said  act  requiring  the  election  to  be  made  in  one  year  is  ^^  that 
Sar-sarp  kin  and  the  Indians  now  residing  on  the  Columbia  reservation 
shall  elect,  within  one  year  from  the  passage  of  this  act,  whether  they 
will  remain  upon  said  reservation  on  the  terms  therein  stipulated,  or 
remove  to  the  Oolville  reservation.''  This  evidently  refers  to  Sar-sarp- 
kin  and  the  Indians  represented  by  him  who  were  directly  represented 
by  him  in  making  the  agreement  and  can  not  be  held  as  binding  on 
these  Indian  applicants  because  they  were  not  parties  to  nor  repre- 
sented in  making  said  agreement. 

It  appears  that  in  the  spring  of  1885  a  special  agent  was  sent  to  said 
reservation  to  ascertain  whether  the  Indians  woald  remain  on  it  or  re- 
move to  the  GolviUe  reservation.    It  further  appears  that  on  July  23, 
1885,  said  agent  submitted  a  report  of  a  trip  to  Lake  Chelan  pertaining 
to  ailotmeuts  of  lands  to  the  Indians  near  saiHlake,  and  on  the  Colum- 
bia reservation.    His  report  shows  that  some  of  the  Indians  objected 
to  having  surveys  made;  among  those  objecting  was  a  young  chief 
"Winnemesche"  or  Chelan  Jim,  as  he  was  more  frequently  called. 
Said  agent  and  this  chief  together  with  about  twenty-five  male  adults 
of  his  tribe  had  a  conference  upon  the  subject  of  their  taking  allotments 
on  the  Columbia  reservation.    Said  conference  lasted  more  than  two 
days  during  which  time  the  agent  represented  to  the  Indians  the  great 
advantage  of  their  taking  allotments,  to  which  the  chief  who  acted  as 
spokesman  for  his  band,  replied  in  substance,  that  the  Great  Spirit 
gave  the  lands  which  they  were  then  living  upon  to  his  ancestors  who 
were  buried  where  they  had  always  lived;  that  his  people  had  always 
lived  at  peace  with  the  whites  and  had  in  no  instance  committed  any 
^'Toiig  against  the  life  or  property  of  their  white  neighbors;  that  they 
had  never  asked  or  received  anything  from  the  government,  and  that 
all  they  asked  was  that  they  might  be  allowed,  in  the  future  as  in  the 
past,  to  settle  in  peace  upon  the  lands  of  their  birthplace,  and  that  the 
Great  Spirit  would  be  displeased  if  he  or  his  people  took  the  course 
advised  by  the  agent. 

The  matter  drifted  along  and  it  seems  these  Indians  were  removed  to 
the  Colville  reservation  by  the  aid  of  the  military  authorities,  and 
three  of  the  Indians  were  put  in  the  agency  jail  for  alleged  insubordi- 
nation, and  kept  there  until  released  to  attend  the  hearing  below. 
Charges  against  the  Indians  representing  them  to  be  drunken,  worth- 
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less  and  dangerous  characters,  denials  of  the  same;  coanter-charges  of 
collusion  among  the  whites  to  wrongfully  deprive  the  Indians  of  their 
rights,  appear  to  have  been  made  from  time  to  time  before  the  Indian 
Office;  all  of  which  resulted  in  divers  investigations  and  conflicting 
reports  of  the  officers  charged  therewith.  The  last  two  of  these  re- 
ports, as  appears,  from  the  letter  of  the  Commissioner  of  Indian  Affairs 
to  you,  dated  January  21, 1892;  one  of  Special  Agent  Litchfield,  dated 
January  24, 1891,  and  one  of  Inspector  Gardner,  dated  March  9, 1891, 
both  find  that  these  Indian  applicants  are  entitled  to  the  land  they 
claim. 

The  record  in  the  case,  after  it  was  appealed  to  you,  was  submitted 
by  you  to  the  Indian  Office  and  upon  examination  of  it,  the  Commis- 
sioner expresses  the  opinion  that  to  allow  these  entries  made  by  white 
men  ^<to  stand  and  the  lands  covered  thereby  to  pass  to  patent,  would 
be  an  act  of  injustice  to  an  ignorant  people,  one  that  would  be  calcu- 
lated to  provoke  violence  and  disturbance." 

After  a  full  and  elaborate  discussion  and  consideration  of  the  record 
and  facts  in  the  case,  you  held : 

That  said  Indian  applicants  are  entitled  to  have  allotments  of  lands  made  to  them 
in  severalty  in  quantities  and  manner  provided  in  the  agreement  of  Jnly  7,  1883,  and 
that  the  right  of  said  several  white  claimants  above  named  to  the  land  claimed  by 
them,  is  subordinate  and  subject  to  the  prior  and  superior  right  of  said  Indians. 

After  a  careful  examination  of  the  testimony  and  record  in  the  case, 
I  am  satisfied  that  your  judgment  is  correct,  and  it  is  accordingly  af- 
firmed. 


CONTEST— PROCEEDINGS  BY  THE  GOVERNMENT- -RESIDENCE. 

GiBBS  V.  KJENNY. 

Proceedings  on  the  adverse  report  of  a  special  agent,  are  no  bar  to  a  subsequent  con- 
test against  the  entry  in  question  on  grounds  presented  by  said  report,  where 
snch  proceedings  are  abandoned  without  a  hearing  therein. 

Residence  can  not  be  acquired  nor  niaintaiued  by  going  upon  or  visiting  a  claim 
solely  for  the  purpose  of  complying  with  the  letter  of  the  law.  The  act  of  going 
upon  the  laud,  and  the  occupancy  thereof,  muHt  concur  with  the  intent  to  make 
it  a  permanent  homo  to  the  exclusion  of  one  elsewhere. 

First  Assistant  Secretary  Chandler  to  the  Cominissioner  of  the  Omeral 

Land  Office^  January  6',  1893. 

Stephen  Kenny  has  appealed  from  your  decision  of  March  3,  1802, 
holding  for  cancellation  his  homestead  entry  for  the  E.  ^  of  the  NE.  J 
and  E.  ^  of  the  SE.  i  of  Sec.  3,  T.  42  N.,  R.  10  E.,  Del  Norte  land  dis- 
trict, Colorado. 

The  entry  was  made  May  6,  1884.    In  summer  of  1887  an  examiua- 
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tion  was  made  by  E.  S.  Brace,  a  special  agent  of  your  office,  which  re- 
sulted in  an  adverse  report  on  November  21, 1887.  On  December  23, 
same  year,  you  held  the  entry  for  cancellation.  The  entryman  asked 
for  a  hearing,  and  by  letter  of  January  23, 1888,  the  local  officers  were 
directed  to  inform  him  that  it  was  granted.  By  reason  of  delays  that 
need  not  be  set  forth  in  detail,  a  hearing  was  never  had;  but  Special 
Agent  Wells  was  directed  to  look  into  the  matter.  He  reported  that 
one  of  the  witnesses  named  in  Agent  Bruce's  report,  George  O.  Simons, 
was  dead;  that  another  witness,  James  Green,  he  was  unable  to  find; 
that  the  third  witness,  E.  L.  Jones,  could  only  testify  as  to  the  ap- 
X>earance  of  the  land  as  to  improvement  and  cultivation,  but  knew 
nothing  of  the  facts  as  to  residence.  He  added  that  in  his  opinion, 
from  inquiry  in  the  neighborhood  and  from  the  affidavits  of  certain 
witnesses,  the  entrjrman  had  complied  with  the  law.  Thereupon  you, 
on  October  10, 1889,  revoked  the  order  for  a  hearing,  and  directed  that 
the  entry  remain  intact. 

On  May  17, 1890,  he  submitted  final  proof,  when  he  was  confronted 
by  George  A.  Gibbs,  whose  counsel  cross-examined  him  and  one  of  his 
witnesses.  Final  certificate,  however,  was  issued  May  20, 1890.  On 
June  12,  same  year,  Gibbs  filed  formal  protest  against  the  entry,  al- 
leging that  the  entryman  had  not  maintained  residence  upon  the  land 
as  required  by  law ;  that  the  only  improvements  on  the  tract  were  a  small 
log  cabin  worth  not  to  exceed  thirty  dollars,  and  a  well  sunk  for  the 
purpose  of  watering  stock. 

A  hearing  was  ordered  by  your  letter  of  July  5, 1890;  which,  after 
due  notice,  was  had  before  the  local  officers  on  August  20, 1890— -both 
parties  appearing  in  person  and  submitting  testimony. 

As  the  result  of  the  trial,  the  local  officers  found — 

That  he  did  not  reside  there  (i.  e.,  on  his  homestead  entry)  continuously^  to  the 
exclusion  of  a  home  elsewhere,  but  while  maintaining  such  a  residence  on  this  land 
as  he  thought  would  enable  him  to  acquire  title  thereto  under  the  homestead  law, 
Mb  real  home,  and  what  his  neighbors  understood  to  be  his  abiding  piace,  was  at 
hiB  larger  house  on  his  adjoining  land,  where  he  kept  his  farming  implements,  his 
domestic  animals,  lodged  and  boarded  his  help,  and  where  he  stayed  a  great  portion 
of  the  time  himself. 

They  therefore  recommended  the  cancellation  of  his  entry.  He  ap- 
pealed to  your  office,  and  you  affirmed  the  judgment  of  the  local  offi- 
cers.   He  now  appeals  to  the  Department. 

The  appellant  contends  that  your  action  revoking  the  order  for  a 
hearing  on  the  charges  preferred  by  Special  Agent  Bruce  and  direct- 
ing that  the  entry  remain  intact — 

Constitutes  an  adjudication,  and  is  a  bar  to  any  subsequent  contest  covering  the 
same  charges,  notwithstanding  the  finding  may  b«3  based  upon  evidence  taken  by  a 

special  agent  instead  of  the  local  officers Upon  this  point  of  res  judicata 

wa  Invite  a  careful  examination  of  the  following  decisions,  to  wit :  Parker  v.  Gamble 
(8L.D.,  390);  Reeves  v,  Emblen  (8  L.  D.,  444);  Mead  v.  Cnshman  (10  L.  D.,  253); 
Bosch  V.  Devine  (12  L.  D.,  317) ;  McAllister  v.  Arnold  (12  L.  D.,  520).    In  the  last 
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0806  above  cited,  the  proceedings  which  were  held  to  be  a  bar  to  the  contest  were 
baaed  apon  a  special  agent's  report.  We  therefore  ask  that  the  contest  be  dismissed 
upon  this  ground  above. 

In  the  first  four  cases  cited  by  the  appellant,  there  had  been  a  hearing; 
they  were  therefore  widely  different  from  the  case  at  bar.  In  the  last 
case,  to  which  appellant  directs  special  attention,  it  is  true  that  <^  the 
proceedings  which  were  held  to  be  a  bar  to  the  contest  were  based  upon 
a  special  agent's  report " — ^but  those  "  proceedings  "  consisted  of  a  hear- 
ing "  commencing  September  4, 1885,  and  continuing  nearly  two  months, 
during  which  time  thirty-six  witnesses  were  examined,  and  testimony 
taken,  covering  about  one  thousand  manuscript  pages.  ^  None  of  the 
cases  cited  afford  any  support  for  the  contention  that  any  action  taken 
by  your  office  on  a  special  agent's  report,  where  no  hearing  has  been 
had,  is  a  bar  to  a  contest  thereafter  on  the  same  or  any  other  allegation. 

Appellant  contends  that  the  contest  was  initiated  from  a  revengeful 
motive  because  the  entryman  refused  to  let  the  contestant  have  water 
from  his  land.  While  this  fact,  if  shown,  might  cause  contestant's  testi- 
mony to  be  scrutinized  with  unusual  care,  yet  if  failure  to  comply  with 
the  requirements  of  the  law  is  clearly  shown,  <<  the  contestant's  motive 
in  attacking  the  entry  ....  is  not  material  to  the  entryman's  de- 
fense."   Wazuzer  v.  Kropitzky,  syllabus,  6  L.  D.,  296.) 

Oounsel  also  contends  that  ^' the  only  issue  is  that  of  residence;" 
that  "it  is  expressly  found  as  a  fact  by  the  local  officers^  that  Kenny 
established  his  actual,  bona  fide  residence  on  this  land  in  November, 
1884;"  and  that  "the  burden  is  upon  the  contestant  to  show  an  aban- 
donment of  that  residence — to  show  when  and  how  this  log  house  on 
the  homestead  ceased  to  be  Kenny's  legal  home."  If  the  appellant  in- 
sists upon  abiding  by  the  express  finding  of  the  local  officers,  their 
finding  as  to  the  Mnd  of  residence  established  by  the  defendant  is  that 

it  was  ^^8u<!h  residence as  he  thought  would  enable  him  to 

acquire  title  thereto."    But — 

residence  can  not  he  acquired  or  maintained  hy  going  npon  or  vis  iting  a  claim  solely 
for  the  purpose  of  complying  with  the  letter  of  the  law,  with  a  view  of  thereby  ac- 
quiring title  to  the  land;  but  the  act  of  going  upon  and  the  occupancy  of  the  land 
must  concur  with  the  intent  to  make  it  a  permanent  home  to  the  exclusion  of  one 
elsewhere.  (Dayton  v.  Dayton,  on  review,  8  L.  D.,  248;  Mary  Campbell|  on  review, 
ib.,  331.) 

I  have  carefully  examined  the  testimony  taken  at  the  hearing;  I  con- 
cur in  the  finding  of  facts  and  the  conclusions  of  law  contained  in  the 
opinions  of  the  local  officers  and  of  yourself  i  and  your  decision  is 
therefore  affirmed. 
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BELINQUISHMENT— REINSTATEMENT. 

Short  v.  Fletcher. 

A  relinqnishinent  proonred  from  the  entryinan  while  he  is  so  intoxicated  as  to  he  in- 
capacitated for  the  transaction  of  basiness  is  not  his  Yolontary  act;  and  an  entry 
canceled  thereunder  mnst  be  reinstated. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  January  9,  1893* 

On  May  9, 1889,  Aaron  Short  made  homestead  entry  (No.  857)  of  the 
SE.  i,  Sec.  2,  T.,  17  K,  R.  7  W.,  at  Kingfisher,  Okhihoma  Territory. 

On  Jane  25, 1889,  he  relinquished  his  entry,  and  the  same  was  can- 
celed by  the  local  officers. 

On  the  same  day  George  W.  Fletcher  made  homestead  entry  (So, 
2583)  of  said  land. 

On  July  9, 1889,  said  Short  filed  in  the  local  office  an  affidavit  of 
contest  against  Fletcher's  entry,  alleging — 

That  the  said  Oeorge  W.  Fletcher  made  bis  entry  in  frand.  That  he  procured  by 
fraud,  (or)  caused  to  be  procured,  affiant's  relinquishment  to  his  H.  E.  No.  857^  made 
by  affiant  upon  said  tract.  That  said  relinquishment  was  procured  by  fraud  and 
misrepresentation,  and  while  affiant  was  under  the  influence  of  intoxicating  liquors 
to  such  an  exteut  as  to  incapacitate  him  from  transacting  business.  That  affiant  has 
valuable  improvements  upon  said  tract,  and  is  an  actual  settler  residing  thereon. 
That  the  entry  of  said  Fletcher  is  fraudulent,  and  made  for  Hpeonlative  purposes; 
and  this  affiant  has  no  knowledge  or  reooUection  of  executing  a  relinquishment  of 
his  entry. 

The  affiant  further  asked  that  <<  his  H.  E.  So,  857  for  said  tract  be 
reinstated  and  the  H.  E.  So,  2583  of  said  defendant  be  cancelled." 

A  hearing  was  ordered  for  November  13, 1889,  when  the  parties 
appeared  and  submitted  testimony.  On  January  22,  1890  the  local 
officers  found  that  <^  every  material  allegation  of  plaintiff's  complaint 
has  been  sustained  by  a  preponderance  of  testimony;  and  the  decision 
of  this  office  is  that  the  entry  of  George  W.  Fletcher  for  said  tract  of 
land  be  cancelled  and  that  the  entry  of  plaintiff  Aaron  Short  for  said 
land  be  reinstated." 

On  apx)eal  you  affirmed  their  decision  by  letter  of  January  26, 1892^ 
holding  <'  that  at  the  time  Short  executed  and  filed  his  relinquishment 
he  was  not  in  a  condition  to  know  what  he  was  doing." 

An  appeal  now  brings  the  case  to  this  Department. 

It  is  contended  that  said  decision  is  contrary  to  law,  and  to  the  testi- 
mony in  the  case.  The  testimony  establishes  the  fact  that  there  was  a 
preconcerted  plan  between  certain  parties  who  wished  to  locate  a  town- 
site  on  Shorf  s  land,  to  get  him  drunk,  and  while  drunk,  to  secure  a 
relinquishment  from  him,  and  then  get  a  soldier  to  enter  the  land  who 
could  make  final  proof  in  a  year's  time,  and  who  was  then  to  convey 
forty  or  eighty  acres  of  said  land  for  said  townsite.    This  scheme  was 
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carried  out  so  fax  that  Short  was  made  drunk,  and  while  drunk  his 
relinquishment  was  obtained  and  filed  in  the  local  office,  and  Fletcher, 
who  had  been  previously  selected  as  the  soldier  to  enter  the  land,  did 
enter  it  on  the  same  day  the  relinquishment  was  filed.  Short's  intoxi- 
cation was  so  complete  as  to  incapacitate  him  from  doing  business.  It 
has  been  held  by  this  Department  that  a  relinquishment  obtained  from 
one  who  was  drunk  at  the  time  could  not  be  considered  as  a  voluntary 
act,  but  as  obtained  fraudulently,  and  that  an  entry  canceled  on  account 
of  such  relinquishment  should  be  reinstated.  Duncan  v.  Campbell  (2 
L.  D.,  325);  O'Connor  v.  Stewart  (16  L.  D.,  556). 

In  Pitt  V.  Smith  (3  Camp.  Cas.,  33)  Lord  EUenborough  held  that 
'^  there  was  no  agreement  if  the  defendant  was  intoxicated  in  the  man- 
ner supposed.  He  had  not  an  agreeing  mind.  Intoxication  is  good 
evidence  upon  a  plea  of  non  est  factum  to  a  deed,  of  non  concessit  to  a 
grant,  and  of  non  assumpsit  to  a  promise."  This  decision  has  been  fol- 
lowed by  both  English  and  American  text  writers  and  Courts.  (See 
the  authorities  collected  in  American  and  English  Encyclopedia  of  Law, 
Vol.  11,  p.  774.)  This  principle  is  especially  applicable  where  the  action 
of  the  intoxicated  person  is  greatly  to  his  disadvantage,  and  his  intoxi- 
cation has  been  procured  for  the  purpose  of  taking  advantage  of  him. 

Your  judgment  is  affirmed. 


DORMAN  r.  McCoMBS. 

Motion  for  the  review  of  departmental  decision  of  June  28, 1892, 14 
L.  D,,  700,  denied  by  Secretary  Noble,  January  9,  1893. 


PRACTICE-NOTICE— SERVICE  BY  PUBLICATION. 

Jabdee  V.  Gannon. 

Publication  of  notice  is  not  authorized  on  an  affidavit  tliat  fails  to  show  what  effort 
has  been  made  to  secure  personal  service ;  and  such  defect  can  not  be  cured  by 
additional  affidavits  filed  after  the  issuance  of  notice. 

First  Assistant  Secretary  Chandler  to  the  Ooinmissioner  of  the  General 

Land  Office^  January  9,  1893. 

On  August  23, 1884,  George  W.  Gannon  made  timber-culture  entsry 
(No.  2437)  of  the  SE.  i  of  Sec.  32,  T.  31,  R.  18  W.,  at  Valentine,  Nebraska. 

On  December  18,1889,  John  Jardee  filed  an  affidavit  of  contest,  alleg- 
ing that — 

Prior  to  the  year  1888|  there  had  been  ten  acres  broken  and  cultivated ;  and  dnring 
the  year  1888  the  whole  ten  acres  were  planted  to  cuttings  and  seeds,  but  were  not 
cultivated;  in  the  year  1889  the  said  land  was  not  cultivated,  and  at  the  present 
time  there  is  not  to  exceed  one  acre  of  tre.;  ground  on  said  land^  and  said  defects 
have  not  been  cured  at  the  present  time. 
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The  foregoing  affidavit  was  sworn  to  on  December  13, 1889,  before 
J.  W.  Davenport,  a  notary  pablic,  of  Rock  county,  l^ebraska. 

At  the  same  date  he  made  the  following  affidavit  before  the  same 
notary  pablic: 

State  of  Nebraska  > 
Rock  County  > 

Peisonally  appeared  before  me  John  Jardee  of  Rock  county,  State  of  Nebraska, 
who,  upon  oath,  says  that  after  dae  inquiry  he  cannot  find  the  present  residence  of 
George  W.  Cannon,  and  when  last  heard  from  he  was  in  Sioux  City,  Iowa. 

(Signed)    John  Jardbb. 
Sworn  to  and  subscribed  before  me  this  13th  day  of  December  A.  D.,  1889. 

(Signed)    J.  H.  Davenport, 

Notary  Puhlio. 

Fpon  this  affidavit  solely,  so  far  as  appears,  the  local  officers,  on 
January  30, 1890,  gave  a  notice  by  publication,  summoning  the  parties 
to  appear  at  the  local  office  on  March  22, 1890,  and  before  said  Daven- 
port at  his  office  in  Newport,  Nebraska,  on  March  18, 1890,  to  offer  tes- 
timony concerning  said  alleged  failure. 

The  contestant  appeared  before  said  notary,  but  the  claimant  failed 
to  appear.  The  contestant  and  two  other  witnesses  testified  in  his  be- 
half to  the  alleged  failure. 

On  June  10, 1890,  and  before  the  local  officers  had  rendered  their 
decision,  the  claimant  filed  a  motion  to  dismiss  the  contest — 

for  the  reason  that  he  never  received  notice  of  the  initiation  of  the  same,  though  his 
place  of  residence  was  well  known  to  contestant,  and  could  have  been  known  by 
enqairy  of  persons  living  in  the  vicinity  of  the  land  in  controversy,  and  particu- 
larly of  D.  B.  Bennett,  who  was  employed  by  claimant  to  do  the  work  upon  his 
claim,  and  with  whom  claimant  corresponded  from' time  to  time. 

On  August  9,  1890,  the  local  officers  made  their  judgment  in  which 
they  held  that  the  contestant  had  sustained  his  allegations,  and  recom* 
mended  the  cancellation  of  said  entry,  and  overruled  said  motion. 

On  appeal  you  sustained  their  decision  on  the  merits,  by  your  letter 
of  February  29,  1892,  but  failed  to  pass  definitely  upon  the  question  of 
jurisdiction  raised  by  said  motion. 

An  appeal  now  brings  the  case  before  me. 

The  specifications  assign  ten  separate  grounds  of  error  in  your 
decision,  of  which  it  is  only  necessary  to  consider  the  seventh.  It  is 
as  follows: 

Error  in  not  setting  aside  service  by  publication  for  want  of  evidence  of  dne 
diligence  to  obtain  personal  service. 

Bule  11,  Bules  of  Practice,  provides  that — 

Notice  may  be  given  by  publication  alone  when  it  is  shown  by  affidavit  of  the 
eontestant,  and  by  such  other  eviden  ce  as  the  register  and  receiver  may  require, 
that  due  diligence  has  been  used  and  that  personal  service  cannot  be  made.  The 
party  will  be  required  to  state  what  effort  has  been  made  to  get  personal  service. 

The  affiant  in  the  present  case  does  not  state  <<what  efibrt  has 
been  made  to  get  personal  service,"  except  that  "after  due  enquiry  he 
cannot  find  the  present  residence  of  (ieorge  W.  Gannon,  and  when 
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last  heard  firom  he  was  in  Sioux  Oity,  lowa.^  He  is  not  the  proper 
judge  of  what  is  <^  due  enquiry."  He  should  state  the  facts  relating  to 
his  enquiry,  that  the  proper  officers  may  determine  whether  he  has 
used  due  diligence  or  not.  It  does  not  appear  in  said  affidavit  that  he 
enquired  in  the  vicinity  of  the  land,  or  where^  or  when,  or  to  what 
extent  his  enquiries  were  made. 

In  Musser  v.  Parker  (13  L.  D.,  240)  an  affidavit  like  the  one  in  this 
case  was  held  insufficient.  In  that  case  it  is  said — ^^  It  is  apparent, 
following  the  practice,  that  the  affidavit,  unsupported  by  other  evi- 
dence, is  insufficient,  and  whatever  other  evidence  the  local  officers 
may  have  had,  there  is  none  before  me." 

In  the  present  case  it  does  not  even  appear  that  the  contestant  was 
present  in  person  before  the  local  officers  before  the  notice  was  issued, 
or  that  any  "  other  evidence"  than  said  affidavit  was  received  by  them. 

Affidavits  were  filed  by  the  contestant  after  the  notice  was  issued 
for  the  purpose  of  curing  the  defect  in  the  first  affidavit,  but  such 
showing  was  too  late.     Burgess  v.  Pope's  Heirs  (9  L.  D.,  218), 

In  the  present  case  the  timber-culture  application  and  the  receipt  of 
the  claimant  both  state  that  his  residence  is  ^'  Bassett*,  Nebraska." 

The  jurisdiction  of  the  local  officers  depended  upon  the  service  of 
notice  according  to  "  the  rules  established,"  as  provided  by  the  third 
section  of  the  timber-culture  act  of  June  14, 1878  (20  Stat.,  113). 

The  claimant  has  not  had  his  day  in  court,  and  is  not  legally  bound 
by  the  proceedings  had  in  the  case,  and  they  are  therefore  set  aside. 
Either  a  new  notice  for  a  re-hearing  must  be  issued  within  thirty  days 
after  service  of  notice  of  this  decision  upon  the  contestant,  or  the  con- 
test must  be  dismissed,  as  the  contestant  may  elect.  Michael  Howard 
(15  L.  D.  506). 

Your  judgment  is  modified  accordingly. 


CONFIRMATION— CHANGE  OF  VENUE— XiOCAIi  OFFICES. 

Emblen  V,  Weed. 

The  sale  of  an  undivided  interest  in  the  land  covered  by  an  entry  prior  to  March  1, 

1888,  does  not  bring  said  entry  within  the  confirmatory  provisions  of  section  7, 

aotofMarchd,  1891. 
There  is  no  statutory  provision  nor  departmental  regulation  providing  for  a  change 

of  venue  in  proceedings  before  a  local  office. 
The  interest  of  a  local  officer  in  the  subject  matter  involved  in  a  contest  does  not 

preclude  nor  excuse  such  officer  from  taking  part  in  the  determination  of  the 

case. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  January 

9y  1893. 

On  the  28th  of  May,  1891,  yon  rendered  a  decision  in  this  case,  near 
the  conclusion  of  which  you  said  "  no  appeal  from  this  decision  to  the 
Honorable  Secretary  will  be  allowed.''    A  motion  for  review  of  that  de- 
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dsion  being  made,  yoa  denied  the  same  on  the  29th  of  July,  1891.  This 
was  followed  by  an  application  for  certiorari, which  was  granted  by  the 
Department,  on  the  23d  of  December,  1891  (13  L.  D.,  722).  The  case 
is  now  before  me  in  response  to  the  direction  contained  in  said  writ. 

In  the  application  therefor,  the  errors  complained  of  in  your  decisions 
of  May  28  and  July  29, 1891,  were  doly  enumerated  and  specified,  and 
an  elaborate  argument  in  support  of  said  application,  and  to  show  the 
existence  of  such  errors,  was  filed  by  the  counsel  for  Emblen.  A 
lengthy  answer  thereto  was  filed  by  the  counsel  for  Weed.  Since  the 
granting  of  said  writ  no  additional  papers  have  been  filed  by  either 
party,  and  I  have  therefore  considered  the  case  upon  the  record  as  then 
made  up. 

From  this  record  I  learn  that  George  F.  Weed  made  pre-emption 
cash  entry  for  the  SB.  J  of  Sec.  22,  T.  2  N.,  E.  48  W.,  Denver  land  dis- 
trict, Colorado,  on  the  19th  of  September,  1885,  having  made  settle- 
ment upon  said  land  on  the  18th  of  February  of  that  year,  and  filed  his 
declaratory  statement  therefor  on  the  26th  of  that  month. 

On  the  4th  of  October,  1888,  George  F.  Emblen  filed  an  affidavit  of 
contest,  alleging  that  said  cash  entry  had  been  secured  by  false  and 
fraudulent  representations;  that  prior  to  such  entry  Weed  had  never 
become  a  bona  fide  resident  upon  said  land,  or  resided  thereon  in  good 
faith;  that  he  had  caused  and  allowed  said  land  to  be  built  upon  as  a 
townsite,  and  used  the  same  for  the  purposes  of  trade,  prior  to  date  of 
said  entry. 

You  ordered  a  hearing  before  the  local  officers  to  determine  the  truth 
of  these  charges,  and  at  the  conclusion  of  the  contestant's  evidence, 
the  claimant  moved  that  the  case  be  dismissed,  on  the  ground  that  the 
contestant  had  failed  to  prove  his  charges.  This  motion  was  granted, 
and  the  contest  dismissed.  An  appeal  was  taken  to  your  office,  and  on 
the  20th  of  February,  1890,  you  reversed  the  decision  of  the  local  offi- 
cers, and  held  said  entry  for  cancellation. 

Weed  then  moved  for  a  review  or  reconsideration  of  your  decision, 
and  asked  if  that  motion  was  not  granted,  that  a  rehearing  before  the 
local  officers  be  ordered.  The  mayor  and  board  of  trustees  of  the  town 
of  Yuma,  Colorado,  which  town  was  built  upon  said  land,  also  peti- 
tioned that  a  hearing  of  the  case  before  the  local  officers  be  granted, 
and  that  said  petitioners  be  allowed  to  intervene  and  be  made  parties 
defendant. 

A.  F.  Meyer,  and  several  other  residents  of  the  town  of  Yuma,  also 
applied  to  be  made  parties  defendant,  and  prayed  that  a  rehearing  be 
granted,  and  that  they  be  allowed  to  defend  for  themselves  and  for  the 
benefit  of  all  other  residents  of  said  town  in  interest.  They  alleged  that 
they  were  residents  of  Yuma,  Colorado;  that  the  principal  portion  of 
said  town,  and  nearly  aU  the  valuable  improvements  thereof  were  situ- 
ated ux>on  the  land  in  controversy,  and  that  said  applicants  were  own- 
ers of  valuable  improvements  upon  said  land ;  that  the  value  of  the  per- 
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manent  improvements  of  said  town  is  aboat  three  hundred  thousand 
dollars,  and  about  six  hundred  people  resided  in  said  town.  They  also 
alleged  that  Weed  had  fully  complied  with  the  law  in  good  faith  ^  and 
that  long  prior  to  the  initiation  of  contest  by  Emblen,  they  had  pur- 
chased from  Weed  the  land  upon  which  their  improvements  had  been 
made. 

After  considering  these  several  motions,  petitions,  and  applications, 
you  decided  on  the  18th  of  June,  1890,  that  the  petition  of  the  mayor 
and  board  of  trustees  of  the  town  of  Yuma,  and  the  application  of  Meyer 
and  others,  did  not  show  sufficient  cause  for  rehearing,  but  that  as  the 
entryman  had  offered  no  testimony  when  he  made  his  motion  to  dismiss 
the  contest,  that  his  entry  ought  not  to  be  canceled  without  first  allow- 
ing him  an  opportunity  to  rebut  the  proof  offered  by  the  contestant 
You,  therefore,  modified  your  decision  of  February  20,  1890,  and  re- 
manded the  case  to  the  local  office  for  further  hearing,  directing  that 
testimony  be  first  offered  in  behalf  of  the  defence,  and  after  that  the 
contestant  be  allowed  to  introduce  evidence  in  rebuttal.  Yon  also 
ordered  that  said  mayor  and  board  of  trustees,  together  with  Meyer, 
and  any  other  parties  who  might  file  a  statement  in  the  local  office  show- 
ing their  interest  under  said  entry,  shall  be  allowed  to  intervene  and 
defend  at  such  further  hearing.  The  local  officers  were  directed  to  give 
due  notice  to  aU  parties  in  interest  of  the  time  set  for  such  hearing. 

On  the  23d  of  June,  1890,  the  local  officers  at  Denver  notified  all  par- 
ties of  the  order  for  rehearing,  but  before  such  hearing  took  place,  the 
Akron  land  district  was  formed  and  the  land  involved  coming  within 
the  bouudaries  of  that  distrct,  all  papers  and  letters  in  the  matter  were 
transferred  to  the  land  office  therein.  This  was  prior  to  the  1st  of  Au- 
gust, 1890,  and  on  that  date  the  local  officers  at  Akron  issued  notice 
for  said  Emblen  and  Weed  to  appear  at  their  office  on  the  16th  of  Slep- 
tember,  1890,  and  submit  testimony,  as  allowed  by  your  letter  of  June 
18,  1890. 

Upon  the  application  of  Weed,  made  prior  to  the  16th  of  September, 
thetestimonyof  several  of  his  witnesses  was  taken  by  commissioners  duly 
appointed  for  that  purpose.  On  the  16th  of  September,  the  day  fixed 
for  the  hearing  before  the  Akron  local  officers,  neither  Emblen  nor  his 
attorney  appeared,  but  the  attorney  had  mailed  at  Denver,  the  day 
previous,  a  letter  addressed  to  said  local  officers,  containing  an  appli- 
cation for  a  continuance  for  forty  days,  to  enable  Emblen  to  secure  the 
deposition  of  a  witness,  and  also  an  affidavit  embodying  a  protest 
against  a  further  hearing  in  said  case  by  the  local  officers  of  the  Akron 
office.  In  this  paper  it  was  alleged  that  Weed,  by  his  motion  to  dis- 
miss the  contest  at  the  close  of  contestant's  testimony  at  the  first  hear- 
ing, forfeited  his  right  to  submit  further  testimony;  that  your  letter 
ordering  the  rehearing  directed  it  to  take  place  at  the  Denver  office; 
that  Mr.  Beed,  the  receiver  at  the  Akron  office,  was  interested  in  the 
result  of  said  contest,  being  the  owner  of  a  portion  of  said  land  by  title 


DECISIONS   RELATING   TO   THE   PUBLIC   LANDS.  81 

derived  from  Weed,  and  was  prejudiced  against  the  contestant  and 
biased  in  favor  of  the  claimant,  and  he  therefore  prayed  for  a  change  of 
venae  and  that  the  farther  hearing  be  had  before  some  disinterested 
officer  to  be  designated  by  yonr  office. 

The  local  officers  denied  the  application  for  a  change  of  venae,  took 
the  testimony  of  Weed  and  his  witnesses,  and  allowed  Emblen  ten  days 
within  which  to  file  interrogatories  relative  to  the  deposition  of  his  ab- 
sent witness.  Upon  being  advised  by  the  local  officers  of  their  action, 
Emblen  songht  to  appeal  therefrom,  bat  the  local  officers  refdsed  to 
allow  an  appeal,  claiming  that  their  action  was  interlocntory  and  not 
appealable. 

On  the  4th  of  November,  1890,  the  local  officers  rendered  their  joint 
decision  in  the  case,  in  which  they  said:  "We  find  the  preponderance 
of  testimony  in  favor  of  claimant's  good  fE^ith  in  acqniring  title  to  this 
land,  and  dismiss  the  contest." 

An  appeal  from  that  decision  was  taken  to  yonr  office,  and  on  the  28th 
of  May,  1891,  yon  approved  and  affirmed  the  decision  of  the  local  offi- 
cers, and  held  that  inasmnch  as  Emblen  had  relinqnished  all  preference 
right  to  make  entry  for  the  land,  and  had  declined  to  pay  the  costs  of 
the  contest,  except  so  far  as  the  testimony  on  his  part  was  concerned, 
that  he  was  a  protestant  and  not  a  contestant,  and  was  therefore  not 
entitled  to  the  right  of  appeal  from  yonr  decision  to  the  Department. 

In  answer  to  a  motion  made  by  Emblen  for  a  review  of  that  decision, 
the  coansel  for  Weed  moved  that  his  entry  be  confirmed  nnder  section 
seven  of  the  act  of  March  3, 1891  (26  Stat.,  1095),  it  appearing  that  after 
final  entry  and  prior  to  March  1, 1888,  Weed  had  sold  and  conveyed  a 
large  portion  of  said  land  to  ftona  ^depnrchasers,  for  valaable  consider- 
ations. 

In  yoop  decision  of  Bmblen's  motion  for  review,  dated  Jnly  29, 1891, 
yon  denied  said  motion  and  after  referring  to  the  evidence  in  the  case 
in  reference  to  conveyances  by  Weed,  yon  said : 

It  appears  from  the  foregoing  evidence  of  conveyances  that  prior  to  the  first  of 
March,  1888,  Weed  had  conveyed  for  valaable  consideration,  by  warranty  deed^  his 
entire  interest  in  one  quarter  of  the  land  in  dispnte,  viz :  Forty  acres,  and  by  an- 
other warranty  deed  one-half  of  an  undivided  interest  in  all  the  remainder  of  the 
land  herein,  viz.,  in  one  hnndred  and  twenty  acres,  and  that  as  late  as  May  26,  1891, 
there  was  no  recorded  reconveyance  to  Weed  of  any  of  the  lands  so  formerly  transferred 
by  him.  It  is  therefore  to  be  held,  by  reason  of  these  sales,  the  evidence  being  satis- 
factory, that  the  title  to  the  land  is  complete  and  confirmed  by  section  7,  of  the  act  of 
CongresH  hereinbefore  mentioned,  and  will  pass  to  patent,  and  this  independent  of 
the  fact  that  the  entry  is  snstained  on  its  merits,  and  entitled  to  patent  on  that 
gronnd. 

In  deciding  Erableu's  application  for  certiorari^  the  only  qnestion 
before  the  Department  was  as  to  whether  he  was  or  was  not  entitled  to 
the  right  of  appeal  from  year  decision  of  April  28, 1891,  wherein  yon 
had  held  that  he  was  a  protestant  and  not  a  contestant,  becanse  he  had 
retinqoished  his  preference  right  to  make  entry  for  the  land,  and  had 
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declined  to  pay  the  costs  of  the  contest,  ezceptunder  rule  55  of  the  rules 
of  practice.    In  deciding  that  question  the  Department  said: 

Prior  to  the  passage  of  the*act  of  May  14, 1880,  the  preference  right  of  entry  was 
unknown,  bat  it  was  not  then  claimed  that  a  contestant  was  not  a  party  in  interest, 
and  that  he  had  no  right  of  appeal.  A  distinction  was  recognized  between  a  con- 
testant and  a  protestant  before  that  act  became  a  law.  A  person  who  charged  a  de- 
faalt  against  an  entryman,  and  produced  evidence  in  snpport  of  such  charge,  and 
paid  the  costs  of  taking  testimony  npon  his  own  direct  and  cross-examination,  as  re- 
quired by  role  65,  was  a  contestant,  and  entitled  to  the  right  of  appeal,  while  aper- 
son  who  simply  charged  a  default  and  furnished  the  information  upon  which  it  was 
based,  but  paid  no  part  of  the  costs  of  the  proceedings  which  resulted  from  such 
charge,  was  a  protestant,  without  interest  in  the  case,  and  without  the  right  of 
appeal. 

Under  the  circumstances  of  this  case^  it  was  held  that  your  decision 
denied  Emblen  a  right  to  which  he  was  entitled. 

With  the  entire  record  now  before  me,  other  questions  are  presented 
for  consideration.  That  the  entry  of  Weed  was  confirmed  by  section 
seven  of  the  act  of  March  3, 1891^  is  earnestly  denied  by  the  counsel  for 
Emblen.  In  his  position  upon  this  question,  he  is  sustained  by  the 
Department,  it  having  been  held  in  Bradbury  v.  Dickinson  (14  L.  D., 
1),  that  the  sale  of  an  undivided  interest  in  the  lands  covered  by  an 
entry,  prior  to  March  1, 1888,  does  not  bring  said  entry  within  the  con- 
firmatory provisions  of  section  7,  of  said  act.  The  case  must  therefore 
be  considered  and  decided  upon  its  merits. 

Upon  the  evidence  submitted  at  thetwo  hearings,  I  have  no  hesitancy 
in  finding  that  Weed  made  his  settlement  and  filing  in  good  faith,  and 
that  he  complied  with  the  law  as  to  residence  and  improvements.  I  am 
also  satisfied  that  he  did  not  cause  and  allow  said  land  to  be  built  upon 
as  a  town  site,  and  use  the  same  for  the  purposes  of  trade,  prior  to  his 
entry,  as  charged  by  Emblen. 

Upon  this  point  the  evidence  is,  that  prior  to  Weed's  filing  the  Bur- 
lington Eailroad  crossed  a  corner  of  said  tract,  and  the  company  had  a 
watering  tank  thereon.  It  afterwards  built  a  passenger  and  freight 
depot  upon  the  land  comprising  its  right  of  way,  which,  in  accordance 
with  the  act  of  March  3, 1875  (18  Stat.,  482)  was  a  strip  one  hundred  feet 
in  width  each  side  of  the  central  line  of  said  road.  Upon  this  land  the 
company  allowed  certain  x>ersons  to  erect  buildings,  within  which  they 
carried  on  business  of  different  kinds.  An  attempt  was  made  to  show 
that  portions  of  some  of  these  buildings  extended  upon  the  land  of 
Weed,  but  the  evidence  did  not  establish  that  fact,  while  it  was  clearly 
shown  that  he  refused  to  allow  the  erection  of  any  buildings  upon  his 
land  prior  to  his  cash  entry.  He  testified  that  he  took  the  land  tor 
farming  purposes  only  expecting  that  the  town  would  be  built  upon 
land  some  four  or  five  miles  distant.  After  he  made  his  entry,  and  ob- 
tained his  final  certificate^  there  was  such  a  demand  for  lots  that  he 
sold  a  portion  of  the  tract  to  the  Lincoln  LandOompany,  and  the  town 
of  Yuma  was  afterwards  located  thereon.  His  sale  to  the  land  com- 
pany was  in  January,  1886. 
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This  disposes  of  the  case  upon  its  merits,  leaving  for  consideration 
only  the  question  raised  by  Emblen,  that  the  receiver  at  the  Akron 
land  office  being  a  lot  owner  in  the  town  of  Yuma,  had  a  property  in- 
terest involved  in  said  proceedings,  acquired  through  the  defendant, 
and  was  therefore  disqualified  to  act  in  the  case. 

This  question  was  raised  upon  the  trial,  was  insisted  upon  before  you, 
and  is  made  the  principal  ground  upon  which  a  reversal  ot  your  decis- 
ion is  asked,  in  the  appeal  to  the  Department. 

That  a  judge  having  a  pecuniary  interest  in  a  case  on  trial,  is  thereby 
incapacitated  for  sitting  in  the  cause,  is  well  established  both  by  stat- 
ute and  decisions.  With  local  land  officers,  however,  the  case  is  some- 
what different.  The  law  and  the  rules  and  regulations  of  the  Depart- 
ment require  each  of  them  to  take  part  in  the  consideration  of  all  cases 
in  which  the  land  in  dispute  is  situated  in  the  district  for  which  they  are 
officers.  There  are  no  provisions  for  a  change  of  venue,  or  for  the  call- 
ing in  of  any  other  officer  to  sit  in  a  particular  case.  Both  must  take 
part  in  considering  the  evidence,  and  upon  the  termination  of  a  contest, 
Bule  51  of  the  Bules  of  Practice  requires  them  to  render  a  report  and 
opinion  in  the  case. 

In  the  case  at  bar,  therefore,  Emblen  demanded  what  could  not  be 
granted  under  the  law  and  the  regulations  of  the  Department.  The 
receiver  at  Akron  was  required  to  take  part  in  determining  the  case. 
Kothing  bat  ceasing  to  be  such  officer  would  relieve  him  ftom  such 
duty  under  our  present  rules.  The  question  raised,  therefore,  can  be 
decided  in  only  one  way,  and  that  is  against  the  correctness  of  the 
position  of  Emblen* 

It  does  not  appear  that  Emblen  was  in  any  way  damaged  by  the  re- 
ceiver taking  part  in  the  decision  of  the  case.  It  is  not  claimed  that 
evidence  offered  by  him  was  improperly  rejected,  or  that  evidence  ob- 
jected to  by  him  was  improperly  received.  In  fact,  local  officers  are 
not  permitted  to  thus  pass  ux)on  the  competency  or  incompetency  of 
evidence.  They  must  receive  all  that  is  submitted,  and  transmit  it  to 
your  office  for  consideration.  It  is  there  examined,  whether  the  deois- 
ion  of  the  local  officers  is  appealed  from  or  not.  In  this  case  there  was 
an  appeal,  and  able  arguments  were  filed.  After  examining  the  whole 
record,  you  decided  that  Emblen  had  failed  to  establish  the  charges 
made  by  him  against  Weed  and  his  entry,  and  dismissed  Us  contest. 
I  have  now  carefully  examined  the  whole  record,  and  find  that  upon 
the  testimony  submitted,  no  local  officers  could  have  reasonably  reached 
a  different  conclusion  than  that  announced  by  those  who  heard  this 
ease.  I  am  therefore  clearly  of  the  opinion  that  their  recommendation 
that  Emblen's  contest  be  dismissed,  was  correct.  Except  as  to  the 
particulars  mentioned  in  the  Departmental  decision  of  December  23, 
1891,  granting  the  writ  of  certiorari  in  the  case,  and  as  to  the  ques- 
tions herein  stated,  your  decisions  of  May  28,  and  July  29, 1891,  are 
affirmed. 

12771— VOL. 
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CONTESTANT-ACT  OF  MAT  14,  1880,  AMENDED. 

GiBCULAB. 

DePABTMENT  of  the  iNTEBIOBy 

Oenebal  Land  Office, 

Washinfftony  D.  C,  January  9,  1893* 

Beoistebs  and  Eegeitebs, 

United  States  District  Land  Offices: 

Gentlemen:  I  have  to  call  your  attention  to  the  act  of  Congress 
approved  July  26, 1892  (pamphlet  statutes,  page  270,  entitled  "An  act 
to  amend  section  two  of  an  act  approved  May  14, 1880,  being  *  An  act 
for  the  relief  of  settlers  on  public  lands,"'  a  copy  of  which  is  hereto 
annexed. 

This  act  of  July  26, 1892,  amends  section  two  of  the  act  of  May  14, 
1880  (21  Stat,  140),  by  adding  thereto  a  second  proviso  which  reads  aa 
tbllows,  viz : 

Provided  further,  That  aboiild  any  sneb  person  who  ha«  initiated  a  eon  teat  die  be- 
fore the  final  termination  of  the  same,  said  contest  shall  not  abate  by  reason  tliereof, 
but  his  heirs  who  are  citizens  of  the  United  States,  may  continue  the  prosecution 
under  such  rules  and  regulations  as  the  Secretary'  of  the  Interior  may  prescribe,  and 
said  heirs  shall  be  entitled  to  the  same  rights  under  this  act  that  contestant  would 
have  been  if  his  death  had  not  occurred. 

In  other  respects,  the  said  section  two  remains  unchanged.  The  act 
of  July'  26,  1892,  does  not  afiect  in  any  manner  the  fee  of  $1.00  re- 
quired to  be  paid  to  the  register  by  pre-existing  law,  nor  the  require- 
ment of  the  act  of  August  4, 1886  (24  Stat.,  439),  that  such  fee  shall  be 
deposited  and  accounted  for,  as  other  fees.  See  circidar  of  November 
12, 1891. 

The  second  proviso  added  to  said  section  two  by  the  act  of  July  26, 
1892,  changed  the  rule  which  previously  prevailed  in  cases  of  contests 
involving  any  pre-emption,  homestead,  or  timber  culture  entry,  for  the 
abatement  of  the  contest  in  case  of  the  death  of  the  contestant  before 
the  final  termination  thereof.  It  provides  that  the  heirs  of  the  (le- 
ceased  contestant,  who  are  citizens  of  the  United  States  may  continue 
the  prosecution  of  the  contest  under  such  rules  and  regulations  as  the 
Secretary  of  the  Interior  may  prescribe,  and  that  said  heirs  shall  be 
entitled  to  the  same  rights  thereunder  that  contestant  would  have 
been  if  his  death  had  not  occurred. 

In  any  such  cases,  therefore,  on  the  death  of  the  contestant  being 
suggested  on  the  record,  you  will  recognize  the  rights  of  the  contest- 
ant's heirs  who  are  citizens  of  the  United  States,  if  any  there  be,  to 
prosecute  the  case  under  the  rules  and  regulations  heretofore  provided 
for  the  prosecution  of  contests,  and  contained  in  the  rules  of  practice 
and  Departmental  decisions,  with  which  you  are  presumed  to  be  ac- 
quainted, and  in  all  subsequent  proceedings,  treat  them  as  parties. 
Should  they  succeed  in  the  contest,  they  will  be  required  to  pay  the 
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11.00  fee  prescribed  for  the  register,  and  on  their  doing  so,  will  be  en- 
titled to  notice  and  the  right  of  entry,  as  the  contestant  wonld  have 
been^  if  his  death  had  not  occurred.  , 

Ajb  iiMfieatiiig  the  views  of  the  Department,  in  reference  to  the  rights 
of  heirs  entitled  to  make  entry  nnder  the  general  laws,  you  are  referred 
to  Departmental  decisions  in  Taaer  «.  The  heirs  of  Walter  A.  Mann,  4 
L.  D.,  433;  Sharrar  v.  Teachman  et  ai.,  5  L.  D.,  422,  and  Tobias  Beck- 
ner,  6  L.  D.,  134. 

The  new  rule  provided  by  the  act  of  July  26, 1892,  as  above,  will  be 

i^plicable  to  all  cases  in  which  the  death  of  the  contestant  occurred, 

or  may  oceor,  after  that  date,  and  befinre  the  final  termination  of  the 

contest. 

Very  respectftiTly, 

M.  M.  Boss, 

Acting  CammisHaner. 
Approved, 

JOfil?  W.  KOBLB, 

Jantjaby  9, 1893. 


AN  ACT  to  mieiid  Section  two  of  an  act  approved  May  foartoenth,  eigliteea  hundred  and  atghty 

bein^r  "An  act  for  the  relief  of  setdere  on  public  lands." 

Be  it  enacted  Jfy  the  Senate  and  Soiue  of  Bepreeeuiativee  of  i\e  United  Siatee  of  Amer- 
ica in  Congress  asaemhledf  That  section  two  of  an  act  approved  May  fourteenth,  eight- 
een hundred  and  eighty,  entitled  ''An  act  for  the  relief  of  settlers  on  public  lands,^' 
he,  and  the  same  is  hereby,  afmended  so  as  to  read  as  follows : 

Sbc.  2.  In.  aU  oaaes  where  any  persmi  has  contested,  paid  the  land-offloe  fees,  and 
procured  the  cancellation  of  any  pre-emption,  homestead,  or  timber-oultiire  entry, 
he  shall  he  notified  by  the  register  of  the  land  office  of  tlie  district  in  which  such 
land  is  situated  of  such  cancellation,  and  shall  be  allowed  thirty  days  from  date  of 
such  notice  to  enter  said  lands :  Provided,  That  said  register  shall  be  entitled  to  a 
fee  of  one  dolliff  for  the  giving  of  such  notice,  to  be  paid  by  the  contestant  and  not 
to  be  reported :  Provided  fwrtkierf  That  should  any  such  person  who  has  initiated  a 
contest  die  before  the  final  termination  of  the  same,  said  contest  shall  not  abate  by 
reason  thereof,  but  his  heirs  who  are  citizens  of  the  United  States,  may  continue  the 
prosecution  nnder  such  rules  and  regulations  as  the  Secretary  of  the  Interior  may 
prescribe,  and  said  heirs  shall  be  entitled  to  the  same  rights  under  this  act  that  con- 
testant would  have  been  if  his  death  had  not  occurred. 

Approved  July  26, 1892. 


ST7SFEI7DEI)  BNTRT-DESBIIT  X.ANI>  CONTEST. 

YSADENBUBa  V.  ObR. 

Daring  the  pendency  of  a  departmental  order  suspending  a  desert  land  entry  the 
loeal,  and  General  Land  Offices  are  without  Jurisdiction  to  hear  and  determine 
a  contest  against  said  entry ;  and,  an  application  to  contest  an  entry  so  sus- 
pended should  not  be  allowed,  but  held  subject  to  the  result  of  the  proceedings 
instituted  by  the  government. 
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First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office,  January  P,  1893. 

The  land  involved  in  this  appeal  Is  Sec.  10,  T.  25  8.,  B.  25  E.,  M.  D. 
M.y  Yisalia,  California,  land  district. 

The  record  shows  that  Thomas  B.  Orr  made  desert  land  entry  on 
said  tract  May  17, 1877.  On  September  12, 1877,  my  predecessor  Sec- 
retary Schnrz,  directed  you  to  suspend  all  entries  made  in  the  Yisalia 
land  district,  under  the  act  of  March  3, 1877,  and  to  cause  an  investi- 
gation to  be  made  before  the  local  officers  as  to  the  character  of  each 
of  the  tracts  entered.  This  suspension  was  not  revoked  until  January 
12, 1891.    (See  United  States  v.  Haggin,  12  L.  D.,  34.) 

On  April  IS,  1886,  Luther  0.  Yradenburg  filed  an  uncorroborated 
affidavit  of  contest  that — 

ThomM  B.  Orr  has  not  condnoted  any  water  thereon  or  made  any  effort  to  do  so. 
That  said  tract  of  land  is  good,  agricoltaral  land  and  wiU  produce  an  agricnltoral 
crop  without  irrigation  annuaUy  ezoept  in  years  of  extreme  drouth.  That  natural 
grasses  grew  in  abundance  thereon  without  irrfgation  and  at  the  present  timSi 
the  grass  on  said  hmd  is  over  one  foot  high  and  affiant  further  states  upon  his  iu- 
formation  and  belief  that  good  crops  of  wheat  can  be  raised  on  said  land  without 
irrigation. 

Notice  of  this  contest  was  served  on  Orr  personally  and  the  hearing 
was  had  before  the  local  officers.  On  the  day  set  for  hearing  Emlle 
Ohauvin,  appellee  in  this  case,  made  a  motion  to  be  allowed  to  appear 
and  defood,  setting  up  that  Orr  transferred  all  his  right  in  said  land 
under  his  said  entry  to  him  and  one  Juan  L.  Noriega  for  a  valuable 
consideration  on  June  6, 1877,  and  that  said  Noriega  on  June  11, 1884, 
sold  and  transferred  to  this  appellee  all  his  right,  in  said  land  acquired 
under  the  former  transfer.  This  motion  was  granted  over  the  objection 
of  contestant.  The  testimony  was  taken  before  the  local  officers,  who 
decided  that  it  did  not  show  the  land  to  be  non-desert  in  character. 
Contestant  appealed,  and  you  by  letter  of  April  29, 1891,  affirmed  their 
decision  as  to  the  character  of  the  land,  but  held — 

In  view  of  the  fact  that  it  appears  i^om  the  testimony  of  the  defense  that  defend- 
ant has  failed  to  comply  with  the  law  (by  conducting  water  on  the  land  and  thus 
reclaiming  it)  fifom  date  of  his  entry  to  the  initiation  of  this  contest,  your  decision 
dismissing  said  contest  for  this  reason  is  hereby  reversed  and  said  entry  held  for 
cancellation. 

The  transferee  filed  a  motion  for  review  and  reconsideration  of  your 
said  dedsion,  and  on  consideration  thereof,  you  by  letter  of  July  30, 1891, 
sustained  the  motion,  reversed  your  former  judgment,  and  held  tiiat, — 

the  order  of  suspension  of  said  entries  had  the  effect  of  holding  aU  proceedings  in 
9taiu  qw  firom  the  date  such  order  was  promulgated  until  the  same  was  revoked^ 

.and  ordered  that  the  defendant  be  allowed  three  years  from  service  on 
him  of  your  decision,  exclusive  of  the  time  which  elapsed  between  May 
17,  (the  date  of  the  entry)  and  September  28,  (the  date  of  the  order  of 
suspension)  in  which  to  reclaim  the  land  and  offer  final  proo£   From 
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both  of  said  jadgments  the  contestant  prosecutes  this  appeal  alleging 
that  you  erred  in  said  decisions  (1)  in  holding  that  defendant  was  ex- 
cused from  the  reclamation  during  the  period  that  the  entries  were 
under  suspension;  (2)  in  not  holding  that  the  transfer  by  Orr  to  Ghau- 
yiu  was  void;  (3)  in  not  holding  that  said  transfer  was  void  for  the 
reason  that  Ghauvin  made  desert  entry  on  other  lands  and  held  still 
others  as  transferee;  (4)  in  holding  said  land  to  be  desert  in  character, 
and  (5)  in  not  ordering  the  cancellation  of  said  entry  and  giving  prefer- 
ence right  of  entry  to  contestant. 

In  the  meantime  there  had  been  presented  to  the  local  officers  the 
following  applications  to  enter  and  contest,  which  I  copy  from  your 
letter  of  AprU  29, 1891. 

On  July  23, 18S7,  Samael  DeBow,  ThomM  £.  Tagg^art  and  W.  J.  Carlisle  filed  con- 
test affidavits  agamst  said  entry,  in  which  they  each  substantially  aUege  that  Orr 
has  not  reclaimed  the  said  land  nor  any  part  of  it;  that  his  said  entry  was  fraudu- 
lently made  and  that  the  land  mentioned  therein  is  not  desert.  Subsequently,  on 
August  26,  1887,  you  rejected  said  affidavits  to  contest  "  on  the  ground  that  said 
entry  was  suapended  in  1877."  Each  of  said  parties  filed,  on  September  19, 1887,  an 
appeal  firom  your  action  rejecting  his  application  to  contest.  December  5, 1887,  each 
of  the  last  mentioned  parties  applied  to  make  homestead  entries  for  certain  portions 
of  said  tract;  DeBow  sought  to  enter  the  NW.  i,  Taggart  the  NK.  i  and  Carlisle  the 
8£.i. 

Accompanying  said  application  to  enter  was  the  affidavit  of  each  setting  forth  that 
said  land  is  not  desert  within  the  meaning  of  the  law.  On  the  day  following,  (De- 
cember 6,  1887)  you  rejected  said  applications  on  the  ground  that  the  land  sought  to 
be  entered  was  covered  by  said  desert  land  entry  and  on  the  same  day  each  of  said 
parties  api>ealedto  this  office  firom  your  said  action  rejecting  their  applications  and 
asked  that  a  hearing  be  ordered.  April  24, 1888,  said  parties  again  applied  to  make 
homestead  entry  in  the  same  manner  for  land  they  sought  to  enter  December  5, 1887, 
and  you  again  rejected  their  applications  from  which  action  they  appealed  and  asked 
that  a  hearing  be  ordered,  etc. 

April  4,  1888,  Jacob  S.  Middleton  filed  his  contest  affidavit  against  said  entry, 
charging  that  the  tract  is  not  desert  within  the  meaning  of  the  law.  Accompanying 
his  said  affidavit  is  his  appUcation  to  make  timber  culture  entry  for  N£.  ^  of  said 
section.  On  the  next  day  (April  15, 1888)  you  rejected  said  application  to  enter  for 
the  reason  that  the  tract  was  covered  by  said  desert  land  entry  and  you  refused  to 
issue  citations  on  said  affidavit  of  contest  because  the  desert  land  entry  was  sus- 
pended.   April  5, 1888,  Middleton  appealed  therefrom  to  this  office. 

April  9, 1888,  Louis  LaCour  and  Eugene  F.  LaCour  each  filed  affidavits  of  contests 
against  said  desert  land  entry,  alleging  substantially  the  same  grounds  as  stated  by 
Middleton. 

Accompanying  their  affidavits  were  applications  to  make  homestead  entry  respec- 
tively for  SW.  i  and  8E.  ^.  Said  applications  to  contest  and  enter  were  on  the  same 
day  rejected  by  you  for  the  reasons  heretofore  mentioned,  whereupon  an  appeal  was 
taken  to  tbis  office. 

Harry  Jackins  likewise  made  application  to  contest  said  desert  land  entry  and 
also  to  make  homestead  entry  for  the  NW.  ^. 

May  29, 1888,  Joseph  B.  Qyle  also  made  application  to  contest  said  desert  land  en- 
try and  to  make  homestead  entry  for  the  S  W.  ^. 

It  appears  that  the  same  rulings  and  proceedings  were  had  upon  Jackins'  and 
Gyle's  applicaUons  aa  were  had  upon  the  several  applications  heretofore  mentioned. 
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In  addition  to  these  I  find  in  the  record  the  homestead  application 
of  Teresa  Panero  for  the  SW.  J  of  said  section,  presented  May  19, 1891, 
and  rejected  for  the  same  reason  given  above.  On  June  18,  following, 
she  filed  an  affidavit  and  ^^petition"  in  which  she  alleges  that  she  has 
continuonsly  resided  on  said  land  since  September  28, 1886^  that  she 
has  a  dwelling-house  twelve  by  twenty-four;  has  five  acres  fenced  and 
planted  in  fruit  trees,  vines,  etc.,  together  with  some  other  improve- 
ments, all  of  the  value  of  a  little  over  $800;  and  she  asks  that  her  ap- 
plication may  be  received  and  filed  under  the  rule  announced  in  John 
H.  Reed  (6  L.  D.,  663),  and  Henry  Ganger  (10  L.  D.,  221).  The  local 
officers  refused  to  consider  this  << petition"  ''for  the  reason  that  the 
homestead  application  of  Panero  was  rejected  and  due  notice  has  been 
given  of  her  ri^ht  of  appeal"    On  October  19,  1891,  she  appealed. 

I  also  find  that  John  L.  Wasson  made  homestead  application  May  13, 
1891,  for  the  £.  ^  of  SE.  ^  of  said  sectkm,  which  wa.i  rejected  for  the 
same  reasons,  and  he  took  exactly  the  same  course  at  the  same  time  as 
did  Panero.  He  swears  that  he  has  a  good  dwelling-house,  barn,  well 
and  two  or  three  acres  in  cultivation;  that  his  improvements  are  worth 
9500;  that  he  has  resided  upon  the  land  for  three  and  a  half  years  wit^ 
his  family. 

Under  the  doctrine  announced  in  the  recent  case  of  Adams  v.  Far- 
rington  (15  L.  D.,  234),  an  action  arising  in  the  same  local  office  and 
almost  identical  with  the  one  at  bar  in  all  respects,  I  think,  the  register 
and  receiver  and  yourself  were  without  jurisdiction  to  hear  and  deter- 
mine this  ease,  while  this  entry  was  under  suspension  by  the  govern- 
ment. The  contest  should  not  have  been  allowed,  but  should  have  been 
held  subject  to  the  result  of  the  proceedings  instituted  by  the  govern- 
ment.   (See  Adams  v.  Farrington,  aupra^  and  authorities  cited  there.) 

The  hearing  of  the  contest  being  unwarranted,  th«  case  should  be 
remanded  to  the  local  office  for  hearing  de  novo.  With  that  end  in 
view,  I  return  to  you  the  entire  record  with  directions  to  instruct  the 
register  and  receiver  to  order  a  hearing  and  notify  the  parties  to  the 
contest  of  the  time  and  place  thereof  and  give  the  fullest  latitude  to 
them  in  their  endeavor  to  establish  the  charges  made  agaimst  this  en- 
try, and  the  character  of  the  land  at  the  date  of  the  entry. 

In  view  of  the  determination  I  have  announced,  it  is  unnecessary,  at 
this  time,  to  decide  the  rights  of  the  several  applicants  to  enter  por- 
tions of  the  land  in  controversy,  any  further  than  to  say  that  the  appli- 
cations of  Panero  and  Wasson  should  have  been  received  and  placed 
on  file,  subject  to  the  result  of  this  contest* 

Your  judgment  is  thus  modified. 
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MOTION  FOB  RBVIEW-APPBAL-NOTICOB. 

OBEOO-  V.  Lakey. 

Faflnie  to  serve  the  opposite  party  with  notice  of  a  motion  to  dismiBs  an  appeal,  does 

not  deprive  the  Department  of  its  authority  to  dismiss  said  appeal  for  want  of 

JoTisdiction. 
A  motion  for  review  on  the  g^nnd  of  newly  discovered  evidenoe  can  not  be  granted, 

where  anch  evidfinoe  is  first  discovered  and  offered  by  another  as  the  basis  of  a 

contest. 

Secretary  Noble  to  the  CammUsioner  of  the  OenerdlLand  Office^  January 

lOy  1893. 

This  is  a  motion  to  review  dej^artniental  decision  of  May  11, 1892, 
(imreported)  which  dismissed  the  appeal  of  Amy  Oregf?  from  your 
decision  of  March  26, 1891,  rejecting  her  amended  application  to  con- 
test the  soldiers'  additional  homestead  entries  of  Harlem  Oole  and 
Simoii  Lakey^  made  at  Helena,  Montana. 

Said  amended  application  was  filed  Febniary  27, 1891,  and  was  re- 
jected by  yon  because  it  joined  in  one  application  a  contest  against  two 
distinct  additional  entries,  made  by  different  parties  and  for  different 
land. 

On  June  8, 1891,  the  contestant  appealed  fi*om  your  decision,  and 
filed  therewith  a  dismiBaal  of  said  contest  against  the  entry  of  Oole. 

8.  B.  Pinney,  of  Fargo,  North  Dakota,  appears  of  record  as  the  attor- 
ney for  said  Oole  and  Lakey. 

By  letter  dated  November  10, 1891,  he  forwarded  a  motion  to  dismiss 
BaJd  i^peal,  because  it  showed  no  evidence  of  service  of  notice  upon 
the  opposite  party. 

By  departmental  decision  of  May  11^  1892,  it  was  held  that — 

There  is  no  evidence  of  service  of  said  appeal  npon  defendant  or  his  connsel,  as 
raqnired  by  the  mles  of  practice,  and  it  is  therefore  dismissed. 

Notice  of  the  appeal  was  not  served  on  the  opposite  party  as  required 
by  Bules  86  and  93,  Bules  of  Practice. 

The  motion  for  review  is  based  upon  two  principal  grounds. 

The  iirst  is  as  follows : 

Because  the  motion  of  S.  B.  Pinney  to  dismiss  Gregg's  appeal  of 
June  4, 1891,  was  not  served  upon  G-regg,  nor  any  one  representing 
her. 

There  is  no  evidence  that  said  motion  to  dismiss  was  served  upon  the 
opposite  party.  But  this  fact  does  not  confer  jurisdiction  upon  the 
Department  to  entertain  an  appeal  which  has  not  been  served  as  re- 
quired by  the  rules.  The  Department  wiU  dismiss  such  an  appeal  upon 
its  own  motion.  Hnntoon  v.  Devereux  (10  L.  D.,  408);  Bundy  i9.  Fre- 
mont Townsite  (Ibid,  595),-  Charles  A.  Parker  (11  L.  D.,  375). 

The  fieulure  to  serve  the  motion  to  dismiss  does  not  cure  the  defective 
appeal,  or  deprive  the  Department  of  its  authority  to  dismiss  the  appeal 
for  want  of  jurisdiction.    The  appeal  was  proi>crly  dismissed. 
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Said  motion  for  review  is  mainly  based  upon  the  fact  that  there  ia 
newly  discovered  evidence  filed  in  the  case  by  said  Gregg,  which  was 
not  before  the  Department  when  its  former  decision  was  made,  which 
shows  that  Simon  Lakey,  in  whose  name  said  additional  entry  was 
made,  never  had  any  interest  in  the  same;  that  his  certificate  of  addi- 
tional right  was  procured  by  flraudulently  x>ersonating  his  uncle,  as  the 
soldier  entitled  thereto;  that  he  never  was  a  party  to  the  case;  and 
that  said  Pinney  had  no  right  to  represent  him  or  to  demand  notice  of 
said  appeal. 

These  are  serious  charges  which  call  for  investigation,  but  there  is 
record  evidence  that  substantially  the  same  charges  were  made  by  Ezra 
M.  Bobords  in  his  application  to  contest  said  entry  forwarded  by  the 
local  ofBcers  on  September  1, 1891,  whose  application  antedates  the  mo- 
tion for  review  and  who  first  called  the  attention  of  the  Department  to 
this  evidence.  This  is  therefore  more  properly  evidence  newly  diacov- 
ered  by  Bobords  than  by  Gregg.  This  evidence  filed  after  the  depart- 
mental decision  does  not  make  that  decision  erroneous,  especially  as  it 
was  based  upon  want  of  jurisdiction,  and  not  upon  the  merits  of  the 
case. 

The  motion  must  be  denied. 


DBSBBT  LAND  JENTBT^BBCLATBfED  TBAGT. 

OAMPBELL  V.  SUTTEB. 

A  claimant  under  the  desert  land  act  wUl  not  be  permitted  to  inolade  within  Ms 
entry  a  tract  known  by  liim  to  be  already  reclaimed  by  another,  who  is  assert- 
ing a  right  thereto. 

First  AssUta/nt  Secretary  Chandler  to  the  Oammiseioner  of  Oenerai  Land 

Offiocj  January  llj  1893. 

On  the  16th  of  April,  1890,  Oharles  Sutter  made  desert  land  entry  for 
the  E.  i  of  the  BTE.  \  of  Sec.  22,  and  the  W.  i  of  the  N  W.  J  of  Sec.  23, 
T.  1  N.,  E.  18  B.,  Hailey  land  district,  Idaho. 

On  the  18th  of  the  same  month,  Daniel  B.  Campbell  filed  an  affidavit 
of  contest  against  said  entry,  alleging  that  a  portion  of  said  land  had 
been  reclaimed,  and  was  not  desert  in  character;  that  water  was  con- 
ducted upon  said  land  in  1889,  and  a  large  crop  of  garden  vegetables 
and  alfalfa  raised  by  such  irrigation;  that  the  land  was  settled  upon 
and  occupied  by  Henry  Harpham,  and  had  been  since  March,  1889. 

A  hearing  took  place  in  May,  1890,  and  resulted  in  a  decision  by  the 
local  officers,  which  I  quote  in  full: 

The  land  involved  in  this  contest  had  for  a  year  or  more  prior  to  Sutter's  entry 
been  in  the  possession  of;  and  claimed  by  one,  Henry  Harpham. 

In  April  of  this  year,  1890,  negotiations  had  been  carried  on  between  Harpham ' 
and  Batter,  looking  to  a  purchase  by  Sutter  of  Harpham's  improvements  upon  this, 
and  his  right  to  other  lands  adjoining. 
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Contestant  Campbell,  however,  Tnade  the  first  pnrcbase  of  Harpham,  but  Sntter, 
hearing  of  the  sale,  entered  the  land  in  contest.  It  seems  that  both  contestant  and 
defendant  wished  to  enter  under  the  detert  act  this  land  and  the  adjoining  land, 
which  had  been  oovered  by  Harpham's  entries,  and  that  this  case  grew  out  of  their 
desires  in  that  respect.  It  is  alleged  that  a  portion  of  the  land  covered  by  Sutter's 
fiitry  has  been  reclaimed,  and  the  evidence  is  clear,  that  from  three  to  seven  acres 
w'SLs  cleared  by  Harpham  in  1889,  and  crop  raised  Ihereon  by  artificial  irrigation. 
The  question  therefore  presents  itself, — should  this  fftct  cause  the  cancellation  of 
the  whole  entry  f  The  cultivated  land  referred  to  is  on  the  north-west  forty, 
that  is  the  NE.  i  of  the  NE.  i  of  Seo.  22.  All  the  balance  of  the  tract  is  desert 
and  unreclaimed. 

Under  all  the  oironmstances  of  this  case,  we  are  disposed  to  recommend  that  the 
X£.  i  of  the  NE.  i  of  Seo.  22,  T.  1 N.,  R.  18  E.,  be  canceled,  and  that  the  remainder 
of  the  entry  stand  intact. 

From  that  decision  Oampbell  api>ealedy  claiming  that  the  local  offi- 
cers erred  in  not  recommending  the  cancellation  of  the  entire  entry. 
On  the  8th  of  February,  1892,  you  rendered  a  decision  upon  this  appeali 
in  which  yon  set  aside  the  decision  of  the  local  officers,  so  far  as  it  re- 
lated to  the  NE.  i  of  the  NE.  ^  of  Sec.  22,  and  dismissed  the  contest. 
An  api^eal  firom  your  decision  brings  the  case  to  the  Department. 

In  the  case  of  Bivers  v.  Burbank,  decided  by  Secretary  Teller  on  the 
7th  of  February,  1883,  (9  0.  L.  O.,  238),  it  was  held  that  lands  that  have 
been  reclaimed  from  a  desert  state,  and  are  now  producing  crops  by 
means  of  irrigating  ditches,  etc.,  are  not  subject  to  entry  under  the 
desert  land  law.  The  same  rule  was  followed  in  Taylor  v.  Rogers  (14 
L.  D.,  194). 

From  the  testimony  in  this  case,  it  appears  that  Henry  Harpham 
constructed  a  ditch  from  Wood  Biver  to  the  land  in  question,  the  ca- 
pacity of  which  was  one  thousand  inches  at  the  river,  and  fifty  inches 
at  the  land,  and  its  length  about  a  mile  and  a  quarter.  He  erected 
upon  the  land  a  house  with  two  rooms,  built  a  corral  of  poles,  and  had 
eight  or  ten  acres  fenced,  and  poles  and  posts  upon  the  land  to  fence 
fifteen  or  twenty  acres  more. 

On  the  18th  of  April,  1890,  he  sold  for  $300  to  Daniel  B.  Oampbell, 
Ms  said  water  right,  which  he  described  as  a  water  right  to  nine  hun- 
dred inches  of  water  under  a  four-inch  pressure  of  the  water  of  Wood 
Elver,  the  water  to  be  conveyed  to  sections  22,  23  and  26,  T.  1,  N.,  B, 
18  E.,  by  means  of  a  ditch,  and  to  be  used  for  agricultural  and  domestic 
purposes,  which  water  right  was  located  by  said  Harpham  July  3, 1888, 
and  duly  recorded.  Also  all  the  improvements  on  said  land,  <^  consist^ 
ing  in  part  of  the  house,  poles,  posts,  and  fences  thereon,  and  all  other 
improvements  connected  with,  and  belonging  to  his  said  homestead 
settlement.''  A  quit  claim  deed  executed  by  Harpham,  evidences  this 
sale. 

Sutter  was  fully  aware  of  Harpham's  water  right,  ditch,  and  improve- 
ments, and  had  had  some  negotiations  with  him  in  reference  to  pur 
chasing  the  same.    Daring  their  last  interview,  Harpham  informed 
him  that  he  had  about  completed  a  sale  thereof  to  Oampbell.    This  was. 
on  the  14th  of  AprQ,  and  being  at  that  time  informed  by  a  son-in-law 
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of  Harpham  that  the  land  upon  which  the  building  and  fence  were  sit- 
uated  had  never  been  entered,  he  proceeded  to  the  hind  oflSce  and 
made  entry  therefor.  He  admits  that  he  then  knew  that  Campbell 
was  about  to  purchase  the  improvements  upon  the  land. 

The  evidence  shows  that  at  the  time  of  the  hearing  there  was  water 
running  in  the  ditch,  and  that  the  year  previous,  vegetables  and  a 
crop  of  alfalfa  had  been  raised  upon  a  portion  of  the  land,  which  was 
watered  by  the  ditch.  An  inch  of  water  was  said  to  be  sufficient  to 
properly  irrigate  an  acre  of  land  in  that  vicinity.  The  water  right 
being  for  nine  hundred  inches,  and  the  capacity  of  the  ditch  at  the 
land  being  more  than  sufficient  to  afford  one  inch  of  water  to  each  acre 
in  the  "SB.  ^  of  the  KE.  ^  of  section  22, 1  am  disposed  to  hold,  with 
the  local  officers,  that  that  subdivision  was  sufficiently  recIaiBoied  from 
a  desert  state  to  render  it  not  subject  to  entry  under  the  desert  land 
laws. 

Had  Sutter  had  no  knowledge  of  the  situation  of  the  land,  and  find- 
ing it  vacant  upon  the  records  of  the  land  office,  had  made  entry  there- 
for, the  equities,  if  not  the  legal  rights  of  the  parties  would  have  beoi 
decidedly  different.  As  it  was,  he  knew  that  Harpham  had  expended  a 
large  amount  of  money  in  making  the  ditch  to,  and  the  improvements 
upon  the  land,  and  he  knew  that  Oompbell  was  to  pay  a  good  price  for 
soeh  improvements.  By  his  entry,  he  sought  to  deprive  Harpham  of 
any  recompense  tor  his  labor,  and  Campbell  of  any  benefit  firom  his 
purchase  and  payment. 

Sutter  seems  to  have  been  satisfied  with  the  decision  %£  the  local  of- 
ficers, as  he  took  no  appeal  therefrom.  That  decision  canceled  his  entry, 
so  far  as  it  related  to  the  !N'E.  i  of  the  KE.  4  of  section  22,  and  allowed 
it  to  remain  intact  as  to  the  remainder  of  the  land.  In  view  of  the  fiict 
of  his  acquiescence  in  such  decision,  and  of  the  partial,  if  not  complete, 
reclamation  of  that  subdivision  of  said  section,  and  of  all  l^e  fitcts  and 
circumstances  of  this  case,  I  think  the  conclusion  reached  by  the  reg- 
ister and  receiver  was  correct  The  decision  appealed  from,  so  far  as 
it  conflicts  therewith,  is  therefore  reversed. 


TIMBEB  CTJLTT7RB  ENTRY— DEVOID  OF  TIMBEB. 

l^IOHOLS  V.  GEDDSS. 

The  departmental  ruling  in  force  at  the  date  of  the  allowance  of  a  timber  onlture 
entry  must  determhie  whether  the  land  embraced  therein  is  '' devoid  of  timber 
within  the  meaning  of  the  ttatnte." 

First  Asiistant  Secretary  Oha/ndler  to  the  Commissioner  of  the  GenercU 

Lcmd  Office^  Jamuary  11^  1893. 

On  the  16th  of  May,  1885,  Oeorge  Qeddes  made  timber  cnltnre  entrj 
fbr  the  liTE.  i  of  the  NW.  i  of  Sec.  21^  T.  16  S.,  B.  1 E.,  S.  B.  M.,  Los 
Angeles  land  district^  Galifiornia. 
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On  the  9th  of  May,  1889,  B.  G.  Nicholas  filed  an  affidavit  of  contest, 
alleging  that  the  land  was  not  subject  to  entry  nnder  the  timber  cul- 
ture law^  not  being  naturally  devoid  of  timber,  and  that  the  entryman 
had  not  complied  with  the  provisions  of  the  law  under  which  his  entry 
was  made. 

The  local  officers  rendered  a  decision  in  the  case  on  the  20th  of  Jan- 
uary, 1890,  in  which  they  held  that  the  evidence  failed  to  show  that 
the  entryman  had  failed  to  comply  with  the  timber  culture  law,  and 
although  the  section  was  not  devoid  of  timber,  the  land  was  not  ex- 
cepted from  entry  under  the  rulings  of  the  Department  in  force  at  the 
time  the  entry  was  made.  They  recommended  that  the  contest  be  dis« 
missed. 

On  the  16th  of  January,  1892,  you  decided  that  the  plaintiff  had 
failed  to  sustain  his  charges  against  the  entryman,  in  the  matter  of 
plowing,  planting  and  cultivating  trees,  but  that  the  amount  of  natural 
timber  on  the  section  was  such  as  to  render  the  land  not  subject  to 
timber  culture  entry.  You  therefore  reversed  the  decision  of  the 
local  officers,  and  held  the  entry  for  cancellation.  Geddes  moved  for  a 
review  of  said  decision,  which  motion  was  denied  by  you  on  the  25th 
of  March,  1892.  The  case  is  brought  to  the  Department  by  an  appeal 
from  both  of  your  decisions. 

The  evidence  in  the  case  shows  that  the  section  contains  scattered 
clamps  of  live  oak,  elder,  sycamore,  and  wiUows.  Most  of  them  are 
small  in  size,  partaking  of  the  character  of  brush.  To  this  extent, 
therefore,  the  section  was  not  devoid  of  timber,  and  under  the  rule  of 
the  Departmenti  which  was  laki  down  in  the  decision  in  the  case  of 
James  Spencer  (6  L.  D.,  217),  the  land  in  question  would  not  be  subject 
to  entry  under  the  timber  culture  law.  That  dedsion,  however,  was 
rendered  on  the  11th  of  October,  1887,  and  after  alluding  to  the  rules 
of  the  Department  then  in  existence,  as  laid  down  in  the  case  of  Blenk- 
ner  v.  Sloggy  (2  L.  D.,  267),  and  of  Bartch  v.  Kennedy  (3  L.  D.,  437), 
concluded  by  saying: 

The  foimer  roling  on  this  salg«ot  will  not  be  ftUowed  to  prevail  longer.  Timber 
culture  entries  made  after  the  date  of  this  decision  must  be  made  of  land,  in  the 
laagnage  oi  the  statoto,  ''  devoid  of  timber.''  Entries  aUowed  under  the  former 
rtding,  in  which  the  law  in  other  respects  has  been  complied  with,  will  not  be  af- 
fected by  the  ruling  as  herein  amMMmeed. 

The  entry  in  the  case  at  bar  was  made  two  years  and  a  half  before 
the  decision  in  the  Spencer  case  was  rendered.  Both  the  local  officers 
and  your  office  fonnd  that  the  contestant  had  failed  to  show  that 
Geddes  had  not  oompHed  with  the  provisions  of  the  timber  culture  law. 
His  entry,  therefore,  is  governed  by  the  departmental  rulings  which 
prevailed  prior  to^  the  Spencer  decision.  In  the  case  of  Blenkner  r. 
Sloggy  this  rule  was  stated  as  follows : 

TIm  qiMstioii  as  to  w1i»tiier  land  is  devoid  of  timber  should  not  be  determined  by 
tbe  eawot  awnber  of  trtM  growiiif  thereon,  but  rather  by  BBO«rtaiBi&g  wh«tbet  aa- 
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tare  has  provided  wliat  in  time  will  become  an  adequate  supply  for  the  wants  of  the 
people  likely  to  reside  on  the  seofcion  in  question. 

In  tbe  case  of  Bartch  v.  Kennedy  (3  L.  D.,  437),  this  role  was  so 
broadened  as  to  be  stated  tbas : 

The  amount  of  timber  required  at  final  proof,  should  be  taken  as  a  guide  in  deter- 
mining whether  land  is  excluded  from  timber  culture  entry,  on  account  of  the  nat- 
ural growth  of  timber  existing  thereon. 

That  decision  was  rendered  on  the  3d  of  March,  1885,  two  months 
and  a  half  prior  to  the  entry  of  Oeddes.  The  rule  therein  stated  re- 
mained in  force  until  the  decision  in  the  Spencer  case,  two  years  and  a 
half  later,  wherein  it  was  held  that  the  presence  of  a  natural  growth  of 
timber  on  a  section  precludes  timber  culture  entry  therein. 

That  rule,  however^  did  not  long  remain  in  force,  as  in  the  case  of  L. 
W.  Willis,  reported  on  page  772  of  the  same  volume  in  which  the  Spen* 
cer  decision  apx>ear8,  it  was  stated  that  the  extreme  views  expressed  in 
the  Spencer  case  <^  cannot  be  supported  hereafter.''  In  the  case  of  James 
Hair  (8  L.  D.,  467),  it  was  remarked : 

The  interpretation  given  in  the  Spencer  case  to  the  words  **  devoid  of  timber"  is 
illiberal|  teohnical,  and  too  literal  to  conform  to  the  spirit  of  the  act  which  ought 
not  to  be  defeated  by  "  sticking  in  the  bark." 

In  the  Hair  case  it  was  held  that  the  words  ^<  prairie  land  or  land  de- 
void of  timber"  within  the  spirit  of  the  act,  meant  Isjid  practically  so, 
and  that  no  arbitrary  rule  could  be  formulated  for  the  government  of 
every  case. 

I  think  that  under  the  rule  of  the  Department  which  prevailed 
when  the  entry  was  made,  it  was  properly  allowed,  and  that  the  con- 
clusion reached  by  the  local  ofQcers  was  correct.  The  decision  ap- 
pealed from  is  therefore  reversed. 


002rCB9T-BEJBCTBD  APPIilOATIOK  TO  SNTEB-BEUNQUISHMBNT. 

SWAirSON  V.  SiHHONS. 

An  application  to  enter  land  covered  by  the  claim  of  another  is  not  recognized  as 
the  initiation  of  a  contest  against  said  claim. 

Ko  right  is  secured  by  an  application  to  enter  land  included  within  the  entry  of 
another;  and,  where  an  appeal  is  taken  from  the  rejection  of  such  an  applica- 
tion, a  subsequent  relinquishment  of  the  record  entry  wiU  not  inure  to  the  bene- 
fit of  the  applicant. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  January  11, 189d. 

On  the  17th  of  August,  1891,  Alex  Swanson  applied  at  the  Okla- 
homa Oity  land  office,  Oklahoma  Territory,  to  make  homestead  entry 
for  the  SE.  i  of  the  ITW.  J,  and  lots  3,  4  and  6,  Sec.  6,  T.  11  K,  E.  4 
W.,  in  said  land  district.    His  application  was  rejected  for  the  reason 
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that  Jeff  D.  Brown  had  made  homesteati  entry  for  said  land  on  the 
29th  of  April,  1889,  which  entry  was  still  intact. 

From  sach  action  of  the  local  land  officers,  Swanson  appealed  to 
your  office,  alleging  that  he  had  reason  to  believe  that  the  entry  of 
Brown  was  illegal  and  void,  and  that  in  making  it  he  violated  the 
statute  opening  said  Territory  to  settlement;  that  said  Brown  had  pro- 
cared  one,  S.  F.  Stenson  to  initiate  a  contest  against  the  same  on  the 
30th  of  January,  1891,  for  the  purpose  of  deterring  others  from  con- 
testing his  said  illegal  entry. 

On  the  29th  of  September,  1891,  the  entry  of  Brown  was  canceled 
by  relinqnishment,  and  on  the  same  day  William  J.  Simmons  made 
homestead  entry  for  the  land.  Subsequently  he  filed  a  protest  against 
the  allowance  of  Swanson's  rejected  application,  setting  forth  the  fact 
that  he  had  purchased  the  improvements  of  Brown  upon  the  land,  and 
procured  his  relinquishment,  paying  $1500  therefor.  That  he  was  an 
actual  resident  upon  the  land  at  the  time  he  made  his  entry,  having 
purchased  the  improvements,  and  went  into  possession  thereof  four 
days  prior  to  the  date  of  the  relinquishment. 

Swanson  then  filed  additional  specifications  of  error  in  connection 
with  his  appeal,  urging  that  an  investigation  should  be  made  upon  his 
charge  of  the  collusive  contest  of  Stenson,  and  insisting  that  his  ap- 
plication to  enter  the  land  should  have  been  accorded  priority  of  right 
the  instant  Brown's  relinquishment  became  of  record. 

On  the  21st  of  March,  1892,  you  rendered  a  decision  in  the  case,  in 
which  yoa  sustained  the  action  of  the  local  officers  in  rejecting  the  ap- 
pUcation  of  Swanson  to  make  entry  for  the  land,  and  allowed  the  en- 
try of  Simmons  to  remain  intact.  An  appeal  from  your  decision  brings 
the  case  to  the  Department.  In  the  notice  of  appeal,  the  errors  in 
your  decision  are  stated  as  follows : 

First. — ^FoT  the  iMson  that  the  sppUoAtioiL  of  this  appellant  showed  that  the 
homestead  entry  of  Jeff  D.  Brown  was  Yoid  in  its  inception. 

Second. — ^That  upon  a  showing  that  an  entry  is  Toid  the  appUoant  has  the  first 
right  of  entry. 

Third. — ^That  the  applicant's  application  was  pending  at  the  date  of  the  relinqnish- 
ment of  Jeff  D.  Brown,  and  he  therefore  being  the  first  legal  appUoant  for  the  land, 
his  apphoation  should  have  been  placed  of  record. 

His  first  specification  of  error  is  disposed  of  by  the  statement  that 
his  application  to  enter  the  land  made  no  showing  whatever  as  to  the 
entry  of  Brown.  It  was  simply  an  application  to  make  homestead 
entry  for  the  land,  accompanied  by  the  usual  afBLdayits,  and  the  entry 
of  Brown  was  in  no  manner  alluded  to  therein.  In  his  appeal  to  your 
office,  from  the  action  of  the  local  offlicers,  he  alluded  to  Brown's  entry, 
but  his  statements  therein  cannot  be  regarded  as  a  ^^  showing  "  of  the 
matters  alleged. 

His  ^<  second"  proposition  is  a  correct  one,  in  a  case  where  a  party 
institutes  a  contest  against  an  entry  which  is  charged,  and  shown  to 
be  void,  after  the  entryman  has  had  due  notice  of  the  charge,  and  an 
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opportonily  to  defend  Mb  entry.  His  proposition,  howeTer,  has  no 
application  to  this  case,  as  an  application  to  enter  land  oovered  by  tbe 
claim  of  another,  is  not  recognized  as  the  initiation  of  a  contest  against 
said  claim.    Hyde,  ei  aiL  v.  Warren  et  al.  (15  L.  D.,  415). 

Ib  the  case  of  Maggie  Laird  (13  L.  D.,  502),  it  was  held  that  ^^  an 
application  to  enter  land  covered  by  the  existing  entry  of  another,  con- 
fers no  right  upon  the  applicant;  and  if  rejected,  and  appeal  taken 
from  such  action,  it  is  not  a  pending  application  that  wUl  attach  on 
the  cancellation  of  the  previous  entry,  as  the  appeal  does  not  operate 
to  save  or  create  rights  not  secured  by  the  application  itself." 

This  disposes  of  Swanson's  third  and  last  proposition,  or  specification 
of  error  in  your  decision.  In  his  appeal,  he  seems  to  have  been  labor- 
ing under  the  impression  that  his  case  came  within  the  rule  that  ^'  an 
application  to  enter  is  e<iuivalent  to  an  actual  entry,  so  far  as  the  rights 
of  the  applicant  are  concerned,  and  while  pending,  withdraws  the  land 
from  any  other  disposition,"  but  in  the  case  of  Goodale  v.  OLney  (13  L. 
D.,  498),  it  was  held  that  that  rule  included  only  cases  in  which  the 
application  was  improperly  refused,  and  did  not  apply  where  the  land 
was  not  subject  to  entry,  and  no  right  of  the  applicant  was  denied. 

In  the  case  at  bar,  the  land  was  covered  by  the  entry  of  Brown  at 
the  time  Swanson  presented  his  application.  It  was  therefore  not  sub- 
ject to  his  entry,  and  his  application  was  properly  rejected,  and  by  its 
rejection  he  was  deprived  of  no  right.  The  decision  apx>ealed  from  is 
affirmed. 


coxfibmation-sbctiok  7,  act  of  mabch  8,  isdl. 

Kaweath  v.  Lyons  et  al. 

The  Qencral  Land  Office  hits  no  jnriadiotioii  ofver  an  entry  oonfismed  by  section?,  act 
of  March  3, 1891,  except  to  paw  the  same  to  patent  aa  required  by  aaid  act. 

Secretary  Nohle  to  the  Commissioner  of  the  General  Land  Office^  Jamiary 

13, 1893. 

With  yonr  letter  of  December  17, 1892,  was  transmitted  the  record  in 
the  case  of  Ferdinand  ]^awrath  v.  Thomas  Lyons  and  Angus  Oamp- 
bell,  involving  the  pre-emption  cash  entries  made  by  said  Lyons  and 
Campbell  for  land  within  the  Las  Cruces  land  district,  ]^ew  Mexico. 

On  February  20, 1882,  Lyons  filed  declaratory  statement  Ka  261  for 
the  SB.  1  of  Sec.  2,  T.  19  S.,  K.  19  W.,  alleging  settlement  January  16, 
1882,  and  the  same  day  Campbell  filed  declaratory  statement  1^0.262,  for 
the  SW.  I  of  the  same  section,  alleging  settlement  January  15,  1882. 
They  both  made  proof  and  cash  entries  upon  their  filings  Kovember 
22,1882. 

On  July  30, 1885,  due  to  failure  to  properly  note  the  entries  by  Lyons 
and  Campbell  upon  the  local  office  records,  Ferdinand  li^awrath  was 
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firroneoiaaly  permitted  to  file  pire-eiaption  declaratory  statement  No. 
2382,  for  the  S.  ^  of  ite  S W.  ^  and  the  &  j^  of  tlie  S£.  ^  of  said  section 
2j  thus  conflicting  with  each  of  said  entries  as  to  eighty  acres. 

When  adTised  of  the  conflict,  Nawrath  flled  contest  against  said  en- 
tries, alleging  fiedlnre  to  comply  with  the  law  as  to  residence  and  im- 
provements, upon  which  hearing  was  had,  January  24, 1887,  tile  local 
officers  deciding  in  fiiyor  of  the  entrymen. 

Upon  appeal,  yoor  decision  of  May  28, 1892,  reversed  that  of  the  lo- 
cal office,  and  held  the  entries  by  Lyons  and  Campbell  for  cancellation. 
From  this  decision  an  appeal  was  taken,  which  yon  find,  in  the  letter 
of  transmittal,  was  filed  out  of  time. 

ThiB  paper,  in  addition  to  urging  error  in  your  decision,  also  pre- 
sents grounds  for  the  confirmation  of  the  entries  under  the  7th  section 
of  the  act  of  March  3, 1891  (26  Stat.,  1095),  and  has  since  been  supple- 
mented by  abstracts  of  title  showing  the  conveyance  and  mortgage  of 
the  lands. 

From  Aese  ps^ers,  it  appears  that  Thomas  Lyons  and  wife,  ikud  An- 
gus Campbell,  by  deeds  made  July  6, 1884,  sold  and  conveyed  each  of 
said  tracts  embraced  in  their  entries  to  the  Lyons  and  Campbell  Ranch 
and  Cattle  Company,  which  deeds  were  recorded  July  8, 1885,  and  said 
company,  by  mortgage  executed  January  1, 1885,  mortgaged  all  its 
prox>erty,  including  these  lands,  to  the  Farmers  Loan  and  Trust  Com- 
pany of  New  York  to  secure  an  issue  of  bonds  to  the  amount  of  (600,000, 
to  run  for  thirty  years,  with  interest  at  eight  per  cent  payable  semi- 
annually, and  said  mortgage  appears  to  be  yet  outstanding. 

This  showing  has  all  been  made  since  your  decision,  although  that 
was  made  mote  than  a  year  after  the  passage  of  the  confirmatory  act. 
It  would  seem,  however,  from  this  showing,  that  these  entries  were  con- 
firmed by  the  act  referred  to,  and,  if  this  be  so,  you  were  without  juris- 
diction in  the  matter,  except  to  pass  the  same  to  patent  as  required  by 
said  act. 

The  regularity  of  the  appeal  from  your  decision  need  not  therefore  be 
considered,  and  the  entire  record  as  now  made  is  herewith  returned  for 
the  disposition  of  the  entries  under  the  circular  of  May  8, 1891  (12  L. 
D.,  450). 


CONFIBMATIOI^-PKOCEEDINGS  BY  THB  GOVERNMBNT— NOTICB.' 

United  States  v.  Lawbenoe  bt  al. 

An  entry  eanoeled  by  a  decision  that  becomes  final  prior  to  the  act  of  March  3, 1S91, 
is  not  confirmed  by  section  7  of  said  act. 

Where  a  party  applies  for  a  hearing  in  support  of  an  entry,  and  the  application  is 
allowed,  notice  of  the  time  and  place  fixed  therefor  is  snfBlcient  if  given  by  regis- 
tered letter. 

In  proceedings  by  the  goyemment  against  an  entry,  the  local  officers  and  special 
agent  are  under  no  obligation  to  examine  conrt  records  to  ascertain  the  interests 
of  transferees. 
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First  Assistant  Secretary  Chandler  to  the   Commissioner  of  ike  Gen- 
eral Lcmd  Office^  January  16y  1693. 

On  February  23, 1886,  final  certiflcate  No.  3056  was  issned  to  Wade 
K.  Lawrence  on  his  Osage  entry,  made  October  28, 1885,  for  the  SW. 
1  of  Sec.  23,  T.  34  8.,  B.  13  W.,  Lamed,  Kansas. 

Upon  a  report  of  Special  Agent  Olark  S.  Bowe,  showing  that  the 
entry  was  made  entirely  for  speculation,  and  that  the  entryman  nev^ 
settled  upon  the  land,  your  office,  on  March  26, 1887,  held  the  same  for 
cancellation* 

On  May  26, 1887,  the  entryman,  through  his  attorney,  A.  W.  Ballard, 
filed  an  application  for  a  hearing.  This  was  supported  by  affidavits, 
tending  to  show  that  he  had  complied  with  the  law  as  to  residence  and 
improvements.  It  was  also  shown  that  he  had  sold  the  land  on  Sei>- 
tember  21, 1886,  to  George  W.  Hayes,  for  the  consideration  of  $700. 
Hayes,  the  transferee,  also  joined  in  the  application  for  a  hearing. 

On  December  23,  1887,  you  allowed  the  application;  and  directed 
that  the  local  officers  confer  with  the  sx)ecial  agent  as  to  the  date  for 
the  hearing. 

The  hearing  was  set  for  February  15, 1888 ;  neither  claimant  nor  trans- 
feree appeared,  either  in  person  or  by  attorney,  but  evidence  was  in- 
troduced in  behalf  of  the  government.  It  not  appearing  that  Hayes, 
the  transferee,  had  received  notice,  the  hearing  was  continued  to  April 
2, 1888.  The  parties  again  made  defoult,  and  again  the  case  was  con- 
tinued, this  time  to  September  4, 1888,  at  which  time  no  api>earanoe 
was  made  by  said  Hayes,  although  notice  had  been  issued.  The  case 
was  thereuxK>n  closed,  and  the  register  and  receiver  recommended  the 
entry  for  cancellation. 

According  to  the  recitals  in  your  office  letter  of  September  11, 1890, 
notice  of  this  action  was  served  upon  the  attorney  for  the  claimant, 
also  upon  J.  H.  Hoag  and  John  Moffatt,  mortgagees  of  record.  The 
facts  fonnd  by  the  register  and  receiver  justified  a  judgment  of  cancel- 
lation, and  the  time  allowed  for  appeal  having  fiiUy  expired,  and  no 
fttrther  action  taken  thereon,  your  office,  on  September  11, 1890,  can- 
celed the  entry,  and  notice  thereof  was  sent  by  registered  letter,  on 
October  8,  following,  to  claimant  and  his  attorney,  A.  W.  Ballard,  and 
to  J.  H.  Hoag  and  John  Moffatt  (mortgagees)  and  Oeorge  W.  Hayes, 
transferee  of  record. 

It  appears  that  James  H.  Hoag  brought  suit  in  the  district  court  of 
Barber  county,  to  foreclose  a  mortgage  on  the  land  for  t487.10;  judg- 
ment for  that  amount  was  obtained  on  October  4, 1888,  and  after  due 
notice  the  land  was  sold  at  sheriffs  sale,  May  24, 1889,  for  the  sum  of 
9260,  and  J.  B.  Watkins  became  the  purchaser,  and  seven  days  there- 
after (May  31)  he  received  the  sheriff's  deed  for  the  land. 

On  September  2, 1891,  Watkins  filed  his  application  to  have  the  en- 
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try  reinstated  and  passed  to  patent,  under  section  7  of  the  act  of  March 
3, 1891  (26  Stat.,  1095). 

By  your  decision  of  December  11, 1891,  you  rejected  his  application, 
and  he  has  appealed  to  this  Department. 

It  is  insisted  that  there  has  been  no  final  cancellation  of  this  entry, 
for  the  reason  that  there  was  no  legal  service  upon  the  entryman  and 
the  several  transferees. 

It  is  seen  that  Watkins  purchased  the  land  May  24, 1889.  If,  at  that 
time,  or  at  any  time  prior  to  the  act  of  March  3, 1891,  the  entry  in  ques- 
tion had  been  canceled  by  a  decision  that  became  final,  then  it  can  not 
be  confirmed.  James  Boss,  12L.  D.,  446;  K.  M.  Chrisinger,  idem.,  610; 
Niels  C.  E.Jorgenson,  13  L.  D.,  33;  George  Hague,  idem.,  388. 

The  statement  of  facts  found  by  the  register  and  receiver  upon  which 
the  entry  was  finally  canceled  is  not  denied;  nor  is  it  contended  that 
the  judgment  of  cancellation  was  not  warranted  from  the  facts  then  dis- 
closed. 

It  is  insisted,  however,  that  there  was  no  service  "  warranted  by 
any  rule  of  practice  known  to  the  law,"  and  therefore  the  judgment  of 
the  local  officers  was  a  nullity. 

The  entry  was  first  held  for  cancellation  (March  26, 1887,)  on  the  re- 
port of  a  special  agent.  Claimant  and  transferee  then  applied  for  a 
hearing,  and  the  application  was  allowed  and  the  hearing  ordered.  It 
was  not  necessary  then,  nor  was  it  the  practice,  to  issue  a  regular  notice 
and  have  it  served  on  them  personally  or  by  publication  as  in  ordinary 
contest  proceedings.  It  was  sufficient  to  notify  them  of  the  hearing 
<<by  registered  letter,  through  the  mail,  to  the  last  known  address,"  as 
per  Practice  Rule  17. 

In  the  circular  of  October  11, 1884  (3  L.  D.,  140),  it  is  said:  "  Notices 
of  hearings  and  decisions  in  cases  when  hearings  are  ordered  on  behalf 
of  the  government  will  be  registered  as  a  matter  of  evidence." 

Their  application  for  hearing  having  been  allowed,  and  they  duly  no- 
tified by  registered  letter  of  the  time  and  place  thereof,  the  service  was 
complete,  and  the  findings  of  the  local  officers,  on  questions  of  fact  un- 
appealed  from,  became  final. 

Neither  MofEiatt  nor  Hoag  advised  the  local  office  by  notice  or  other- 
wise of  their  interest  in  the  land,  but  it  appears  that  the  special  agent 
by  some  means  was  informed  of  their  interest,  and  they  were  notified 
(October  8, 1890,)  of  the  judgment  of  cancellation,  as  above  seen.  At 
that  time,  however,  Hoag,  the  first  mortgagee,  had  foreclosed  his  mort- 
gage and  the  land  had  been  sold  by  the  sheriff  to  Mr.  Watkins. 

It  does  not  appear,  nor  is  it  claimed,  that  the  local  officers  or  the 
special  agent  had  been  advised  of  the  foreclosure  proceedings  or  of 
Watkins'  purchase  at  the  sheriff's  sale.  They  were  not  required  to 
search  the  records  of  the  district  court  in  order  to  ascertain  who  might 
have  an  interest  in  the  land,  so  that  notice  might  be  given  of  any  pro-» 
ceedings  against  the  entry,  and  Watkins  failed  to  give  notice  of  his 
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interest,  and  is  not  in  a  position  to  complain.    Van  Bmnt  v.  Hammon  el 
al.  9  L.  D.,  561 ;  John  J.  Dean,  10  L.  D.,  446. 

The  application  for  reinstating  and  confirming  the  entry  was  properly 
rejected;  and  the  decision  appealed  from  is  affirmed. 


FORFEITED  RAILROAD  LANDS— PRE-BMPTIOIT. 
EmERIOK  t).  BOWLUS  ET  AL. 

Lands  embraced  within  the  forfeiture  act  of  September  29, 1890,  are  by  said  act  taken 
oat  of  the  operation  of  the  pre-emption  law ;  and  settlers  on  sach  lands  are  lim- 
ited by  the  amendatory  act  of  February  18,  1891,  to  six  months  from  the  pro- 
mulgation of  instructions  within  which  to  make  due  claim  on  said  lands  nnder 
the  homestead  law. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office^  January  16,  1893, 

On  Jnly  26,  1883,  Michael  Emerick  filed  declaratory  statement  No. 
4934,  for  the  N.  i  of  the  N  W.  J  of  Sec.  22,  and  the  S.  i  of  the  SW.  i  of 
Sec.  15,  T.  5  N.,  R.  36  E.,  La  Grande,  Oregon. 

The  tract  in  the  odd-numbered  section  was  within  the  limits  of  the 
withdrawal  for  the  benefit  of  the  Northern  Pacific  Bailroad  Company, 
and  Emerick  accompanied  his  declaratory  statement  with  an  affidavit 
stating  that  prior  to  and  at  tlie  date  of  the  witlidrawal  (August  13, 
1870,)  the  land  in  the  odd  section  (15)  was  settled  upon  and  claimed  by 
one  J.  Willard,  and  offered  to  prove  the  same  "on  making  final  proof.'' 

For  reasons  hereinafter  given,  you  erroneously  notified  the  register 
and  receiver  that  there  was  no  claim  of  record  for  the  land,  but,  act- 
ing upon  the  affidavit  accompanying  his  application,  you  ordered  a 
hearing  to  determine  the  status  of  the  laud  (in  Sec.  16)  on  August  13, 
1870,  the  date  of  the  withdrawal. 

Lewis  Bowlus  appeared  at  the  bearing  in  behalf  of  the  company's 
claim. 

The  register  and  receiver  decided,  February  11, 1884,  that  at  the  date 
of  the  withdrawal  no  one  had  made  settlement  upon  or  claimed  the 
land  in  said  section  15,  and  that  the  "pre-emption  claim  (of  Emerick) 
be  modified  so  as  to  exclude  said  tract."  He  ax>pealed  from  that  find- 
ing. 

Pending  legislation  looking  to  the  forfeiture  of  the  grant,  your  ofi^ce 
held  the  case  in  abeyance. 

In  the  meantime,  the  act  of  September  29, 1890  (26  Stat.,  496),  was 
passed.  By  that  act,  the  grant  to  said  company  was  forfeited  as  to 
the  portion  thereof  covering  the  land  in  said  section  15. 

On  November  15,  1890,  in  reply  to  the  inquiry  of  J.  C.  Bowner,  Mr. 
Emerick's  attorney,  you  informed  him  that  the  testimony  theretofore 
presented  in  the  case  did  not  warrant  an  award  of  the  land  (in  section 
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15)  to  his  client,  notwithstanding  the  forlieittire,  and  that,  in  the  event 
the  local  officers  allowed  Emerick  to  publish  notice  of  intention  to 
'  make  proof,  a  special  notice  should  be  given  to  Lewis  Bowlus  (co-de- 
fendant with  the  company),  claiming  settlement  and  improvements 
upon  the  laud. 

On  July  31, 1891,  the  register  and  receiver  transmitted  to  your  office 
Emerick's  application  to  make  final  proof  for  the  land  covered  by  his 
filing.  His  application,  which  was  sworn  to  and  corroborated  by  two 
witnesses,  stat-ed  that  he  had  continuously  occupied  the  land  since  he 
filed  on  the  same  (July  26,  1883) ;  that  he  had  made  improvements 
thereon  of  the  value  of  $500,  consisting  of  a  house,  one  story,  sixteen 
by  twenty  feet;  two  stables,  sixteen  by  sixteen  feet,  and  out-buildings; 
that  the  land  was  all  under  fence,  and  about  twenty-five  acres  in  culti- 
vation; that  he  caused  notice  to  be  published  for  taking  final  proof  at 
the  local  office,  on  January  22, 1884,  and  appeared  there  with  witnesses 
at  the  time  advertised,  and  one  Lewis  Bowlus  appeared  and  protested, 
on  the  grounds  that  the  land  in  section  15  belonged  to  the  Northern 
Pacific  Bailroad  Company;  that  said  Bowlus  abandoned  aU  claim  to 
the  land  in  1886;  that  he  had  three  different  times  since  1884  forwarded 
his  application  to  make  final  proof,  and  his  applications  had  been  re- 
fused on  account  of  the  contest  of  said  Bowlus. 

In  the  meantime,  and  on  March  20, 1891,  James  F.  Cradick  was  al- 
lowed to  make  homestead  entry  for  the  S  W.  J  of  said  section  15,  being 
thus  in  conflict  with  Emerick's  filing  as  to  the  S.  i  of  the  quarter  sec- 
tion, and,  on  October  20,  of  that  year,  Cradick  filed  his  motion  to  in- 
tervene in  the  matter  of  Emerick's  application  to  make  final  proof. 

Cradick's  motion  was  supported  by  his  affidavit,  stating  that  he  pur- 
chased th€  S.  i  of  the  SW,  J  of  said  section  15,  from  Lewis  Bowlus,  in 
February,  1885,  and  that  he  settled  upon  and  made  valuable  improve- 
ments thereon,  with  the  intention  of  purchasing  the  same  from  the 
^'orthern  Pacific  Bailroad  Company.  Bowlus  also  filed  his  affidavit, 
stating  that  he  sold  the  land  at  said  time  to  Cradick. 

On  October  23, 1891,  you  considered  Emerick's  application  to  make 
proof  under  his  filing  and  rejected  the  same,  from  which  judgment  an 
appeal  brings  the  case  to  this  Department. 

An  examination  of  the  testimony  taken  at  the  hearing  shows  that  the 
land  in  section  15  was  not  excepted  from  the  withdrawal,  and  such  was 
your  judgment  as  above  shown.  Is  was  theretbre  not  subject  to  Em- 
erick's filing. 

The  land  in  section  15,  being  within  the  withdrawal  for  the  benefit 
of  said  company,  and  afterwards  forfeited  by  the  act  of  1890  (supra)^ 
was  by  that  act  taken  out  of  the  operation  of  the  pre-emption  law.  Un- 
der the  2d  section  of  that  act,  as  amended  by  the  act  of  February  18, 
1891  (26  Stat.,  764),  settlers  on  the  forfeited  lands  were  limited  to  six 
months,  from  the  date  of  the  promulgation  of  the  instructions  there- 
under, within  which  to  make  "  due  claim  on  said  lands  under  the  home- 
fiteiw!  law." 
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The  six  moiitbs  allowed  by  tlie  amended  act  expired  August  3,1891, 
ftiid  Einerick  having  made  no  claim  to  the  land  in  section  15,  other 
than  that  in  his  filing,  the  same  became  subject  to  Gradick's  entiy, ' 
jnade  March  20, 1891. 

The  abstracts  of  declaratory  statements  on  file  in  your  office  show  Em- 
erick's  filing  as  first  above  described;  but,  in  posting  the  same  upon  your 
tract  books,  there  was  a  misdescription  as  to  the  range.  The  filing  was 
posted  as  being  for  the  N.  ^  of  the  !N'W.  J  of  Sec.  22  and  the  S.  J  of  the 
SW.  4  of  Sec.  15.  T.  6  N.,  R.  "  36''  E.,  instead  of  the  corresponding  num- 
bers in  range  36,  the  correct  one. 

It  appears  that  James  Still  (not  Henry  Still)  made  pre-emption  cash 
entry  Ko.  1232,  on  December  1, 1882,  for  the  NW.  J  of  Sec.  22,  T.  6  K, 
B.  35  E.,  and  his  entiy  has  (presumably)  long  since  passed  to  patent, 
and  your  tract  books,  erroneously  showing  as  above  seen  that  Emer- 
ick's  filing  covered  the  !N".  i  of  the  NW.  J  of  that  section,  you  by  letter 
("G")  of  May  16, 1884,  canceled  his  filing  by  reason  of  the  supposed 
conflict,  and,  in  the  decision  appealed  from,  you  rejected  his  application 
to  make  proof  for  the  eighty  acres  in  section  22,  because  of  Still's  cash 
entry — thus  basing  your  judgment  in  that  respect  upon  a  palpable  error 
of  faet,  which  your  office  only  was  responsible  for. 

It  appears  that  after  the  appeal  herein  was  taken,  one  George  Gelse, 
on  July  7, 1892,  was  permitted  to  make  homestead  entry  Ko.  6056  for 
the  N.  i  of  the  NW.  J  of  Sec.  22,  T.  6  N.,  R.  36  E.,  being  part  of  the 
land  covered  by  EmericVs  filing. 

The  judgment  of  your  office  of  May  16,  1884,  canceling  Emerick's 
filing  for  its  supposed  conflict  with  Still's  entry,  was  erroneous.  The 
judgment  appealed  from,  rejecting  Iris  application  to  make  final  proof 
for  the  land  in  Sec.  22,  "on  account  of  conflict  with  cash  entry  No. 
1232  of  Henry  (James)  Still"  was  also  erroneous.  Said  judgments  are 
therefore  set  aside. 

You  will  cause  Gelse  to  be  notified  that  he  will  be  given  sixty  days 
in  which  to  show  cause  why  his  entry  should  not  be  canceled,  and 
Emerick  permitted  to  make  proof  for  the  land  covered  thereby. 

The  decision  appealed  fi*om  is  modified. 


MINERAIi  IiANI>— AGRICULTURAIi  CLAIMANT. 

Thomas  v.  Thomasson. 

Proof  of  mhiing  upon  a  tract  that  has  been  adjudicated  as  mineral,  and  the  subse- 
quent abandonment  of  such  operations  as  no  longer  profitable,  leaves  with  a 
mineral  claimant  the  burden  of  proof  to  show  the  present  mineral  character  of 
the  tract. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  January  17^  1893. 

On  February  10, 1885,  Francis  M.  Thomasson  filed  his  pre-emption 
declaratory  statement  for  lots  3,  6  and  7  of  Sec.  22,  T.  16  N.,  B.  8  E., 
M.  D.  M.,  at  Sacramento,  Oalifornia. 
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On  March  17, 1800,  he  was  allowed  to  make  pre-emption  cash  entry  for 
said  tract. 

Said  entry  was  erroneously  allowed,  inasmuch  as  Reuben  Thomas  had 
filed,  in  September,  1888,  a  protest  against  the  application  of  said  Thom- 
usson,  and  a  petition  that  the  same  be  set  aside. 

Said  petition  was  duly  corroborated,  and  further  alleged  that  said 
land  had  been  adjudicated  to  be  mineral  in  character  by  the  Oommis- 
sioner  of  the  General  Land  Office  by  his  letter  of  August  27, 1874,  which 
affirmed  the  decision  of  the  local  officers  rendered  August  22, 1872,  to 
that  effect,  in  the  case  of  James  Wear  v.  Mineral  Claimants  and  Ap- 
plicants. That  he  was  one  of  said  claimants  and  applicants,  and  that 
the  contrary  character  of  said  land  had  never  been  shown.  That  him- 
self  and  another  had,  on  November  26, 1886,  located  said  lot  No.  6  as  a 
mining  claim,  designated  as  ^'The  Union  No.  2  Placer  Mine"  containing 
22.99  acres.  That  he  had  expended  a  large  amount  of  money  to  pro- 
tect his  mining  rights,  and  had  done  all  that  the  law  required  to  pre- 
vent its  being  entered  as  agricultural  land,  and  was  desirous  of  perfect- 
ing his  claim  thereto. 

A  bearing  was  ordered  on  said  allegation  for  July  30, 1890,  before  a 
justice  of  the  peace,  when  the  parties  appeared  and  submitted  testi- 
mony. 

In  your  letter  of  May  15, 1890,  ordering  said  hearing  you  state  that — 
"The  records  of  this  office  show  that  after  a  hearing  duly  held  in  the 
case  of  James  Wear  v.  Reuben  Thomas  et  al.,  the  N.  ^  and  SE.  J  of 
SW.  J,  which  embraces  said  lot  No.  6,  was  adjudged  mineral  by  office 
letter  "  N  "  of  August  27, 1874."  You  farther  state—'*  The  land  having 
been  adjudged  mineral  by  this  office,  no  entry  under  the  agricultural 
laws  should  have  been  allowed  until  the  agricultural  character  of  the 
land  had  been  first  established  at  a  hearing  held  to  determine  its  char- 
acter." It  does  not  appear  that  such  a  hearing  had  ever  been  applied 
for. 

On  July  28,  1891,  the  local  officers  found  that  said  lots  3  and  7  were 
agricultural;  also— 

That  said  lot  6,  although  a  portion  thereof  was  at  one  time  valuable  sls  mineral 
land,  is  no  longer  valuable  as  such,  the  gold-bearing  channel  or  lead  therein  con- 
tained having  been  entirely  worked  out,  but  has  an  actual  value  as  agricultural 
land,  and  should  be  so  declared,  and  treated  as  such. 

This  decision  was  affirmed  by  your  letter  of  March  31, 1892,  and  said 
office  decision  of  August  27, 1874,  was  revoked  as  far  as  it  afi'ects  said 
lots. 

An  appeal  now  brings  the  case  before  me. 

The  land  in  dispute  was  adjudicate  to  be  mineral  in  character  by 
the  local  officers  in  the  case  of  Wear  v.  Thomas  on  August  22,  1872, 
which  was  affirmed,  on  appeal,  by  your  office  on  August  27, 1874.  !N'o 
appeal  from  the  latter  decision  was  taken,  and  it  became  final.  The 
mineral  character  so  imjiressed  upon  the  land  would  continue  until  said 
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former  decision  should  be  set  aside,  or  new  proof  should  be  furnished 
which  would  show  the  character  of  the  land.  The  burden  of  proof 
would  be  upon  the  agricultural  claimant  attacking  its  mineral  charac- 
ter to  show  that  it  was  no  longer  mineral.  Dornen  v.  Vaughn  ( 16  L.  D.,  8). 
This  land  was  first  adjudged  mineral  more  than  twenty  years  ago,  and 
was  then,  doubtless,  properly  so  adjudged.  But  the  evidence  shows 
that  mining  operations  on  the  land  were  abandoned  several  years  later, 
for  the  reason  that  they  did  not  pay, — the  gold  had  apparently  all  been 
washed  out. 

In  Richards  v.  Dower  (81  Cal.,  44,  64)  it  is  said — "  There  are  large 
areas  where  placer  mining  was  formerly  conducted  suc(*e8sfully,  which 
now,  after  being  exhausted  of  their  gold,  are  held  and  occupied  as 
farming  and  grazing  lands  under  patents  from  the  United  States." 
Where  land  has  been  mined  over  and  abandoned,  "there  is  not  a  strong 
prima  facie  case  in  favor  of  its  still  being  mineral  land  within  the  mean- 
ing of  the  law."    Cutting  v.  Keininghaus  (7  L.  B.,  265). 

ThomavS  did  not  locate  his  present  mining  claim  till  November  26, 
1886,  or  fourteen  years  after  the  first  decision  was  made  that  the  land 
was  mineral,  or  nearly  two  years  after  Thomasson  had  filed  his  declar- 
tory  statement,  and  he  did  not  file  his  protest  against  Thomasson's  ap- 
plication till  September,  1888. 

Under  these  circumstances  proof  that  the  land  had  been  mined  over, 
exhausted  of  its  minerals,  and  abandoned  years  ago,  was  asuflScient 
rebuttal  of  its  previous  mineral  character.  There  could  be  no  better 
test  of  its  non  mineral  character  than  a  trial  by  actual  mining,  and  an 
abandonnuMit  of  the  land,  because  it  would  no  longer  pay  the  mining 
expenses.  The  burden  r)f  proof  upon  these  facts  shifted  upon  the  pres- 
ent mineral  claimant  to  show  that  at  the  date  of  the  hearing  the  land 
was  more  valuable  for  mineral  than  for  agricultural  purposes  by  the 
actual  production  of  mineral  as  a  present  fact.  Peirauo  v.  Pendola  (10 
L.  D.,  53(>);  Berry  v.  Central  Pac.  E.  R.  Co.  (15  L.  D.,  463).  This  the 
mineral  claimant  has  failed  to  prove.  He  has  uot  shown  the  produc- 
tion of  anv  mineral  whatever  from  the  trace  since  his  claim  was  loca- 
ted.    The  land  has  a  [){)sitive  value  for  agricultural  pur])oses. 

The  former  decision  that  the  1  xud  was  miueral  in  1872  did  not  neces- 
sarily make  it  miueral  in  1885,  wlien  Thomasson  filed  his  declaratory 
statement,  but  put  the  burden  of  p.  oof  upon  him  to  show  that  it  had 
then  ceased  to  be  mineral;  and  inasmuch  as  he  had  proved  that  fact, 
he  has  thereby  also  established  the  fact  that  the  land  was  then  of  the 
character  which  rendered  it  subject  to  pre-emption  by  him, 

Thomas  does  not  stand  upon  any  specific  claim  to  the  land  which 
was  in  existence  and  adjudicated  in  1872,  but  upon  a  new  mineral 
claim  initiated  after  the  land  had  been  abandoned  for  its  mineral  pro- 
ducts under  former  claims,  and  after  the  initiation  of  Tliomasson's  agri- 
cultural claim.  The  filing  of  the  latter's  declaratory  statement,  fol- 
lowed by  his  declaratory  settlement,  residence  and  improvements  on 


DECISIONS   RELATING   TO    THE   PUBLIC   LANDS.  65 

said  land^  constitute  a  "  bona  fide  claim  lawfully  initiated  "  within  the 
meaning  of  those  terms,  as  used  in  the  fourth  section  of  the  act  of  March 
3, 1891  (26  Stat.,  1095).    His  claim  may  now  be  perfected,  therefore,  in 
the  same  manner  as  if  said  act  had  not  been  passed. 
Your  judgment  is  affirmed. 


SCHOOL  LAND-INDEMNITY  SELECTION. 

Gregg  et  al  v.  State  of  Colorado. 

The  selection  of  scliool  indemnity  is  an  acknowledgment  on  the  part  of  the  State 
that  it  has  no  title  to  the  basis;  and  the  pendency  of  snch  selection  is  sufficient 
to  charge  a  purchaser  from  the  State  with  notice  of  snch  defective  title. 

Secretary  Noble  to  the  Commissioner  of  the  Qeneral  Land  Office^  January 

17, 1893. 

With  your  letter  of  October  10, 1892,  you  transmit  a  communication 
from  the  register  of  the  state  board  of  land  commissioners  of  the  State 
of  Colorado,  with  reference  to  the  decision  of  the  Department  of  August 
6, 1892,  in  the  case  of  Gregg  et  al.  v.  Colorado  (15  L.  D.,  151),  to  which 
reference  is  made,  showing  how  the  State  and  its  lessees  are  affected 
by  said  decision,  and  asking  if  the  decision  may  not  be  changed  or 
modified,  so  as  to  protect  the  interest  of  the  State  and  its  assignees. 
He  states  that  by  reason  of  information  contained  in  a  letter  from  your 
office,  under  date  of  February  8, 1884,  and  supposing  the  title  of  the 
State  to  said  section  sixteen  to  be  perfect,  the  State  leased  the  W.  J  of 
said  section  to  a  Mr.  Lay  for*  five  years,  which  terminated  in  Decem- 
ber, 1890,  and  that  the  E.  J  of  said  section  is  under  lease  to  Robert 
Grant,  which  will  not  expire  until  February  24, 1894.  He  further  states 
that,  on  July  29, 1889.  the  right  of  way,  one  hundred  feet  wide,  was 
granted  through  a  part  of  said  section  to  the  Bessemer  Ditch  Com- 
pany, and,  on  May  3,  1890,  the  State  sold  the  entire  W.  J  of  said  sec- 
tion to  Edward  H.  Minchen. 

I  can  see  no  reason  for  modifying  or  changing  the  decision  of  August 
5, 1892,  holding  that  the  State  acquired  no  title  to  said  section,  and 
that  it  was  only  entitled  to  lands  in  lieu  thereof.  If  the  State  acquired 
no  title  to  said  section,  it  could  convey  none,  and  the  Department  is 
powerless  to  cure  the  defective  title  which  the  State  has  attempted  to 
convey. 

Although  the  State  exercised  acts  of  ownership  over  the  sixteenth 
section  prior  to  and  on  February  24,  1890,  on  that  day  it  made  indem- 
nity selections  in  lieu  of  said  section  sixteen.  Up  to  that  date  the 
State  had  not  attempted  to  part  with  its  title,  but,  in  less  than  three 
months  after  selecting  indemnity  in  lieu  thereof,  and  while  these  in- 
demnity selections  were  pending  for  approval,  it  sold  the  W.  ^  of  the 
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said  section  to  Minchen.  Although  the  State  may  have  been  misled 
by  the  action  of  your  office  prior  to  the  date  of  selecting  indemnity 
land  in  lieu  of  said  section  sixteen,  at  the  date  of  the  sale  to  Minchen 
it  was  claiming  that  said  section  was  lost  to  the  State  by  reason  of  its 
reservation  for  other  purposes,  and  its  action  in  making  indemnity 
selections  therefor  was  an  acknowledgment  that  it  had  no  title  to  the 
basis.  If  the  State  had  no  title  to  tlie  sixteenth  section,  it  could  con- 
vey none  to  a  transferee,  even  though  he  might  be  an  innocent  pur- 
chaser, but  the  fact  that  at  the  date  of  the  purchase  a  list  of  indemnity 
selections,  in  lieu  of  said  section,  was  pending  for  approval  would  be 
suiBcient  to  charge  a  purchaser  with  notice  of  the  defect  of  title. 

I  am  satisfied  that  the  Department  is  powerless  to  grant  relief  in  the 
premises;  and  I  therefore  return  the  papers  for  file  in  your  office. 


HOMESTEAD— SBTTI.EMENT  RIGHTS-FINAL  PROOF. 

Akers  V,  RUUD. 

The  right  of  a  settler  to  enter  tlie  land  covered  by  his  improYements  is  not  defeated 
by  the  fact  that  prior  to  survey  he  incorrectly  designated  the  land  actually  in- 
cluded within  his  claim. 

In  view  of  the  amendment  of  Rule  53  of  Practice,  final  proof  submitted  prior  thereto, 
and  during  the  pendency  of  a  contest,  may  be  considered  where  dae  notice  has 
been  given. 

First  Assistant  Secretary  CJiandlsr  to  the  Commissioner  of  the  General 

Land  Office^  January  18 j  1893, 

The  land  involved  in  this  controversy  is  lot  7,  in  Sec.  4,  T.  24  N.,  B, 
22  B.,  W.  M.,  North  Yakima,  Washington,  land  district. 

The  record  shows  that  Ole  Euud  made  homestead  entry  of  lots  6,  7^ 
10  and  11,  of  said  section,  township  and  range,  May  12, 1890,  (the  day 
on  which  the  plat  of  said  township  was  filed  in  the  local  office)  alleging 
settlement  May  12, 1883. 

ne  published  notice  to  make  final  proof  before  the  county  clerk  of 
Douglas  County,  July  14,  1890. 

On  June  7,  1890,  Benjamin  F.  Akers  filed  an  affidavit  of  contest,  al- 
leging that  he  resided  on  the  !N^E.  J  of  SE.  J,  lots  7,  8  and  9,  of  said 
section  4;  that  he  made  settlement  thereon  about  April  10,  1884,  and 
had  resided  there  ever  since  and  improved  the  same;  that  he  made  ap- 
pliciition  to  enter  the  same  May  28,  1890,  and  the  same  was  rejected  as 
to  said  lot  7,  for  the  reason  that  Euud  had  made  homestead  entry  of 
the  same;  'Hhat  said  land  was  not  settled  upon,  improved  or  culti- 
vated at  any  time  prior  to  or  at  the  time  affiant  made  settlement  thereon 
by  said  Ole  Huud  or  any  other  person,"  ami  asked  for  a  hearing  to  de- 
termine the  rights  of  the  parties  to  said  lot  7.  The  testimony  was 
taken  before  the  county  auditor  of  Douglas  county,  beginning  July  21, 
1890. 
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The  final  proof  was  taken  as  per  advertised  notice  July  14,  and  on 
July  23d,  Baud  made  final  entry. 

On  consideration  of  the  testimony  taken  at  the  hearing  the  local 
officers  decided  that  Akers  had  the  superior  right  to  lot  7,  and  recom- 
lueuded  that  Euud's  entry  be  canceled  as  to  said  lot  and  that  Akers 
be  allowed  to  perfect  his  '^  homestead  filing  "  on  the  same. 

A  motion  was  made  for  a  review,  which  was  overruled  when  Buud 
appealed,  and  you,  by  letter  of  March  6, 1892,  reversed  the  judgment 
and  decided  that  Euud  had  the  superior  right  to  said  lot  7,  wh^eupon 
Akers  prosecutes  this  appeal,  assigning  as  error  substantially  that 
your  decision  is  against  the  law  and  the  evidence. 

An  examination  of  the  plat  of  this  township  shows  that  section  4, 
contains  765.42  acres,  it  being  on  the  north  side  of  the  township,  and 
when  it  was  surveyed  the  excess  over  six  hundred  and  forty  acres  was 
thrown  on  the  north  side  of  the  section  and  numbered  as  lots  1, 2, 3  and 
4.  This  necessitated,  for  the  purpose  of  accurate  description,  the  num- 
bering of  the  other  ^^ forties"  in  the  north  half  of  the  section  as  lots, 
and  they  were  numbered  from  5  to  12  inclusive. 

Rnud  went  to  this  locality  in  May,  1883,  and  before  the  township  in 
question  was  surveyed.  During  that  summer  there  was  a  survey  made 
which,  however,  proved  to  be  unauthorized  and  was  not  approved. 
But  Buud  made  his  selection  according  to  this  survey  of  what  he  con- 
sidered "the  four  center  forties''  of  the  section,  and  broke  some  ground 
on  lot  7.  He  continued  to  improve  it  by  breaking  more  ground  from 
year  to  year,  and  fenced  it  together  with  the  rest  of  his  claim.  Akers 
joined  him  in  building  the  line  fence  between  lots  7  and  8.  Lot  8  is 
owned  and  improved  by  Akers,  but  he  has  no  improvements  on  7. 

Akers  claims  that  Buud  pointed  out  to  him  lot  7  with  other  land,  as 
not  being  within  his  claim,  and  admits  that  Buud  claimed  the  "  four 
center  forties."  I  do  not  think,  however,  the  evidence  bears  out  his 
assertion  that  Buud  told  him  to  take  lot  7,  but  I  am  of  the  opinion  that 
it  was  lot  2,  lying  immediately  north  of  lot  7,  that  Buud  pointed  out  to 
him. 

When  the  land  was  finally  surveyed  and  approved  it  was  found  that 
the  section  extended  south  so  that  the  technical  "four  center  forties^' 
of  this  section  would  not  include  lots  6  and  7.  Therefore  when  Buud 
made  his  entry  he  did  not  take  the  "four  center  forties,"  but  he  did 
take  the  identical  land  that  he  had  always  claimed  and  had  improved. 
It  seems  to  me  that  it  would  be  a  great  injustice  to  now  say  that  Buud 
should  be  confined  to  the  land  he  had  orally  described  in  ignorance  of 
what  was  or  would  be  the  accurate  description,  and  thus  force  him  to 
abandon  his  improvements.  So  far  as  the  evidence  shows  Akers  never 
made  any  claim  to  this  lot  until  it  was  discovered,  when  the  township- 
plat  was  approved,  that  it  was  not  one  of  the  "  four  center  forties." 
The  "notice  of  trespass"  served  on  Buud  seems  to  be  the  first  inti- 
mation he  had  of  the  intention  of  Akers  to  claim  this  lot  7.  Finding 
no  error  in  your  decision,  it  is  affirmed. 
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The  question  raised  by  the  appeal  having  been  disposed  of^  it  remains 
to  consider  the  action  of  the  iocal  officers  in  approving  the  final  proof 
and  permitting  final  entry.  Under  the  rule  as  it  then  existed  this  was 
clearly  erroneous.  Subsequently,  however,  rule  53,  has  been  amended 
(14  L.  D.,  250),  permitting  the  entryman  to  make  final  proof  x>ending 
contest,  and  the  practice  has  been  since  this  amendment  where  due 
notice  has  been  given  and  the  proof  is  satisfactory,  to  approve  the  same, 
notwithstanding  the  irregularity.  (Smith  v.  Ghapin,  14  L.  D.,  411.) 
You  are  therefore  directed  to  examine  the  proof  of  Buud,  and  if  found 
satisfactory  and  regular,  you  will  approve  the  same. 


CONTBSTAKT— PROCEEDINGS  BY  TITB  GOVJSRNMENT. 

IVERSON  V.  Robinson. 

The  senrioee  of  a  contestant  will  not  be  accepted  daring  the  prosecution  of  proceed- 
ings by  the  government. 

Mrst  Assistant  Secretary  Ghaadler  to  the  Commissioner  of  the  General 

Land  Office^  January  19,  1893, 

On  May  18,  1874,  Alfred  B.  Robinson  made  timber  culture  entry  No. 
149  for  the  SB.  i  of  Sec.  22,  T.  94  N.,  R.  60  W.,  Yankton,  South 
Dakota. 

On  December  14, 1882,  Frank  E.  St-evens  initiated  a  contest  against 
said  entry,  and  after  trial,  and  finding  of  the  register  and  receiver  in 
favor  of  Robinson,  you  affirmed  their  action  on  December  1,  1884. 
Your  judgment  became  final  because  the  appeal  taken  therefrom  to  the 
Department  was  dismissed  (4  L.  D.,  551,  and  5  L.  D.,  111). 

On  July  27,  1887,  Robinson  made  final  proof,  and  on  July  29,  1887, 
the  register  and  receiver  rejected  it  for  the  reason  that  it  was  not 
offered  within  the  statutory  period  of  thirteen  years,  being  made  seventy 
days  after  the  expiration  of  that  time. 

On  August  27,  1887,  Robinson  appealed  to  you  from  the  action  of 
the  register  and  receiver  rejecting  his  proof,  and  on  September  23, 
1887  following,  the  entry  was  placed  in  the  hands  of  a  special  agent 
of  your  office  for  investigation,  presumably,  to  determine  whether  he 
had  comi>lied  with  the  timber  culture  law,  and  what  excuse  he  had  to 
offer  for  not  submitting  his  proof  within  the  thirteen  years  allowed  by 
law.  On  April  28, 1890,  on  the  report  of  said  special  agent,  the  entry 
was  relieved  from  suspension. 

On  October  7, 1891,  Erick  Iverson  filed  an  affidavit  of  contest  against 
said  entry,  alleging  substantially  that  final  proof  was  not  submitted 
within  the  period  allowed  by  law;  that  no  timber  of  any  consequence 
was  growing  on  the  land;  that  the  land  has  not  been  properly  culti- 
vated, but  has  been  abandoned,  and  that  the  default  still  existed. 
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The  register  and  receiver  rejected  his  application  to  contest,  for  the 
reason  that  Eobinson's  appeal  from  the  rejection  of  his  proof  was  still 
pending  before  yon,  and  on  October  15, 1891,  Iverson  appealed  from 
their  judgment  to  yon  and  on  January  26, 1892,  you  affirmed  their  de- 
cision. Thereupon  he  brings  the  case  before  me  on  appeal  from  your 
ludgment. 

You  have  not  yet  acted  on  Robinson's  appeal,  but  have  suspended 
action  thereon  awaiting  action  in  the  lyerson  case. 

After  considering  the  record,  I  am  of  the  opinion  that  the  conclusions 
in  your  judgment  are  correct,  for  the  reason  that  the  investigation  con- 
ducted by  the  Department  through  the  special  agent,  and  the  investi- 
gation by  the  register  and  receiver,  which  led  to  the  rejection  of  Robin- 
son's proof,  the  correctness  of  which  still  is  pending  before  you,  prac- 
tically raise  the  same  questions  that  are  raised  by  the  proposed  contest, 
and  that  which  has  been  passed  upon  by  the  Department  or  is  being 
passed  upon,  will  not  be  allowed  to  be  again  brought  before  it  by  a 
contestant. 

It  was  decided  in  the  case  of  McAllister  v.  Arnold  et  al.  12  L.  D.,  620, 
that — "It  is  as  much  the  duty  of  this  Department  to  protect  those  shown 
to  have  complied  with  the  law,  against  useless  contests  and'harass- 
ments,  as  it  is  to  cancel  entries  in  the  hands  of  those  shown  not  to  have 
complied  with  the  law."  It  was  also  stated  (syllabus) — "A  contest  will 
not  be  allowed  where  the  grounds  alleged  therein  have  been  made  the 
subject  of  investigation  and  final  decision  by  the  Department." 

Having  thus  undertaken  the  investigation  of  Robinson's  entry  the 
government  during  the  prosecution  of  the  proceedings  will  not  accept 
the  services  of  contestant.  Besides,  the  allegations  made  in  the  con- 
test affidavit  are  practically  the  same  as  were  passed  on  and  deter- 
mined by  the  register  and  receiver,  and  which  are  yet  to  be  passed  on 
by  you.  State  of  Oregon,  (13  L.  D.,  259) ;  United  States  v.  Child  (13 
L.  D.,  553). 

There  is  no  error  in  the  conclusions  reached  in  your  judgment  refus- 
ing to  allow  the  contest.    Said  judgment  is  accordingly  affirmed. 


SoBiMSHBR  t?.  State  op  California.* 

The  departmental  decision  of  July  14, 1892, 15  L.  D.,  65,  revoked  on 
review  by  Secretary  Noble,  January  19, 1893. 

'This  action  rests  on  the  discovery  of  an  error  in  the  facts  as  found  in  the  first  de- 
oision,  and  henoe^  does  not  affect  the  rule  announced  therein. 


60  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

PUACTICE—MOTION  FOR  REVIEW— APPEAL. 
SOMMEB  V.  BABLOW  ET  AL. 

One  who  does  not  appeal  from  a  decision  of  the  Commissioner,  bnt  files  a  motion 
for  review  out  of  time,  is  not  in  a  position  to  thereafter  complain  of  a  depart- 
mental decision  that  holds  the  action  below  final. 

There  is  no  rule  nor  regulation  that  requires  the  General  Land  Office  to  notify  par- 
tieS;  or  their  attorneys;  that  the  record  in  a  case  has  been  sent  to  the  Department 
on  appeal. 

Secretary  NohU  to  the  Oommissioner  of  the  General  Land  Office,  January 

19j  1893. 

On  the  25th  of  October,  1892,  you  transmitted  a  motion  on  the  part 
of  Thomas  J.  Moores,  for  a  review  of  the  decision  of  the  Department, 
rendered  on  the  19th  of  August,  1892,  in  the  case  of  Christian  F.  Som- 
mer  against  Lucian  H.  Barlow  and  the  said  Moores.  The  land  involved 
in  the  controversy  is  the  NW-i  of  Sec.  27,  T.  12  N.,  B.  3  W.,  Oklahoma 
City  land  district,  Oklahoma. 

Samuel  L.  Beidler  made  homestead  entry  for  the  tract  on  the  24th  of 
April,  t889.  On  the  31st  of  May,  following.  Christian  F.  Sommer  filed 
an  affidavit  of  contest,  alleging  that  Beidler  was  not  a  qualified  entry- 
man,  and  on  the  27th  of  June,  Lucian  H.  Barlow  filed  an  affidavit  of 
contest,  alleging  that  both  Beidler  and  Sommer  had  violated  the  Presi- 
dent's proclamation,  by  entering  upon  and  occupying  land  in  the  Ter- 
ritory prior  to  the  hour  of  noon  on  the  22d  of  April,  1889. 

On  the  28th  of  October,  1889,  the  entry  of  Beidler  was  canceled  by 
relinquishment,  and  at  the  same  time  Sommer  applied  to  make  home- 
stead  entry  for  the  land.  His  application  was  rejected,  because  the 
applicant  was  in  Oklahoma  before  the  22d  of  April,  1889.  From  this 
action  by  the  local  officers  he  appealed. 

On  the  29th  of  October,  Barlow  filed  a  second  affidavit  against  the 
entry  of  Beidler,  alleging  abandonment  and  relinquishment.  On  the 
27tli  of  ih^i  following  month  the  local  officers  allowed  James  H.  Carter 
to  make  homestead  entry  for  the  land,  subject  to  the  right  of  Sommer. 

On  the  21st  of  July,  1890,  you  ordered  a  hearing  before  the  local 
officers  to  determine  the  rights  of  all  the  parties.  At  the  time  of  the 
hejiring,  the  affidavit  filed  by  Barlow  on  the  27th  of  June,  1889,  against 
Beidler  and  Sommer,  was  dismissed  on  motion  of  Carter,  on  the  ground 
that  it  did  not  state  a  cause  of  action.  He  then  moved  that  the  affida- 
vit filed  by  Barlow  on  the  29th  of  October,  1889,  be  dismissed,  for  the 
reason  that  the  entry  of  Beidler  was  canceled  prior  to  the  filing  of  such 
affidavit.  This  motion  was  granted,  and  Barlow  appealed  from  both 
de-isions. 

On  the  22d  of  December,  1890,  Carter's  entry  was  canceled  by  relin- 
quishment, and  on  the  same  day  Welleston  H.  Belcher  made  homestead 
entry  for  the  land.    Belcher's  entry  was  canceled  by  relinquishment  on 
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the  20th  of  May,  1891,  on  which  day  Thomas  J.  Moores  applied  to  make 
entry  for  the  tract.    His  application  was  rejected,  and  he  appealed. 

The  hearing  before  the  local  officers,  ordered  by  you,  resulted  in  a 
decision  in  which  they  held  that  when  Sommer  presented  his  applica* 
tion  to  make  homestead  entry  for  the  land,  on  the  28th  of  October,  1889, 
he  was  a  qualified  entryman;  that  the  relinquishment  of  Beidler  re- 
sulted from  Sommer's  contest,  and  he  being  the  first  applicant  to  make 
entry,  they  recommended  that  the  entry  of  Belcher  be  canceled,  and 
the  entry  of  Sommer  allowed.  Belcher  moved  for  a  rehearing,  but  his 
motion  was  overruled,  for  the  reason  that  he  relinquished  his  entry 
prior  to  the  decision  of  said  motion. 

In  a  decision  rendered  by  you  on  the  22d  of  July,  1891,  you  affirmed 
the  decision  of  the  local  officers  rendered  after  the.  hearing  before  them. 
This  disposed  of  Sommer's  appeal  from  their  original  action  rejecting 
his  application  to  make  entry  for  the  land.  You  also  approved  the 
action  of  the  local  officers  in  rejecting  the  application  of  Moores  to  en- 
ter the  tract,  and  deemed  it  unne(*vessary  to  consider  the  appeals  of 
Barlow,  as  the  awarding  of  the  land  to  Sommer  disposed  of  all  ques- 
tions raised  thereby. 

Barlow  appealed,  and  Moores  filed  a  motion  for  review  of  your  de- 
cision. The  motion  and  affidavits  in  support  thereof,  were  not  trans- 
mitted to  your  office  until  after  you  had  forwarded  the  record  in  the 
case  to  the  Department,  upon  the  appeal  of  Barlow,  and  such  motion 
was  therefore  never  considered  by  you.  The  papers  were  transmitted 
to  the  Department,  and  in  the  departmental  decision,  of  which  a  review 
is  now  asked,  it  was  held  that  inasmuch  as  the  motion  was  not  filed  in 
yoar  office  within  the  time  required  by  the  Eules  of  Practice,  and  as 
Moores  did  not  appeal  from  your  decision,  your  action  was  conclusive 
upon  him.  The  appeal  of  Barlow  was  then  considered,  and  your  de- 
cision in  the  case  affirmed. 

The  grounds  upon  which  a  review  of  departmental  decision  of  Au-. 
gust  19, 1892,  is  asked,  are  that  said  decision  was  rendered  upon  a 
misunderstanding  of  the  condition  of  the  record  in  the  cause,  or  a  mis- 
apprehension of  the  rights  of  the  petitioner,  whereby  it  is  alleged  the 
petitioner  has  been  grievously  wronged. 

With  the  motion  for  review,  copies  of  a  large  number  of  affidavits 
are  filed,  the  affiants  nearly  all  testifying  that  Sommer  was  in  the  Ter- 
ritory of  Oklahoma  prior  to  the  22d  of  April,  1889  j  that  he  was  there 
at  twelve  o'clock,  noon,  on  that  day,  and  that  he  made  settlement  on 
the  land  in  question  immediately  after  that  hour,  and  in  violation  of 
the  statute  and  the  President's  Proclamation. 

That  question  cannot  properly  be  determined  upon  ex-parte  affida- 
vits, on  a  motion  for  review,  but  should  be  settled  by  contest.  So  far 
as  appears,  the  entry  of  Sommer  has  never  been  contested,  and  a  con- 
test Gould  not  therefore  be  prevented,  upon  the  ground  that  he  had 
already  defended  his  entry  against  the  same,  or  similar  charges. 
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In  the  argument  upon  the  motion  before  me,  it  is  claimed  that  in  the 
decision  complained  of,  the  motion  of  Moores  for  a  review  of  your  deci- 
sion was  not  considered,  nor  the  appeal  filed  by  him  from  the  rejectiou 
by  the  local  officers  of  his  application  to  enter  said  tract.  In  answer 
to  this,  it  is  only  necessary  to  say  that  neither  of  those  questions  were 
before  the  Department  for  its  consideration.  Motions  for  a  review  of  a 
decision  are  addressed  to  the  court  rendering  the  same.  If  the  judg- 
ment of  an  appellate  court  upon  the  question  is  desired,  it  is  obtained 
by  appeal,  and  not  by  motion  for  review.  As  to  his  appeal  from  the 
action  of  the  local  officers,  it  was  addressed  to  your  office,  where  it  had 
been  considered  and  decided,  and  no  appeal  from  your  decision  had 
been  taken. 

Complaint  is  also  made  that  you  did  not  notify  Moores,  or  his  attor- 
ney, of  the  fact  that  you  transmitted  the  record  in  the  case  to  the  De- 
partment on  the  16th  of  December,  1891,  upon  the  appeal  of  Barlow. 
To  this  complaint  is  added : 

That  he  was  entitled  to  notice  of  tbid  action,  is  unquestioned;  and  that  by  the 
failure  to  serve  the  Bame^  bis  rights  have  been  jeopardized,  his  title  oaUed  into  qa^- 
tion,  and  a  decision  adverse  to  his  interests  secured,  appears  upon  the  face  of  the 

record. 

• 

The  rules  and  regulations  of  the  Department  require  yon  to  transmit 
the  record  in  all  cases  where  appeals  from  your  decisions  are  taken, 
and  allowed  by  you,  to  the  Department,  but  I  am  not  aware  of  any  rule 
or  regulation  which  requires  you  to  notify  the  parties  or  their  attorneys 
that  you  have  performed  your  duty  in  that  respect.  Most  certainly 
you  are  not  required  to  notify  a  party  who  has  taken  no  appeal  from 
your  decision. 

While,  in  the  motion  before  me,  Moores  makes  a  showing  which,  if 
made  by  a  contestant,  would  require  the  entryman  to  satisfactorily  de- 
fend his  entry,  or  submit  to  its  cancellation,  he  does  not  make  a  show- 
ing, which  entitles  him  to  have  the  decision  complained  of  reviewed  and 
reversed.    His  motion  is  accordingly  denied. 


MrNlSBAIi  CliAIM— AGRICITLTUBAL.  ENTBT. 
MolNTYBE  V.  TOKUM. 

The  adverse  possession  and  occupancy  of  a  mineral  claimant  will  not  defeat  an  ag- 
ricultural entry  where  the  land  is  subsequently  shown  to  be  non-mineral  in 
character. 

Secretary  NohU  to  the  Oommissioner  of  the  Oeneral  Land  Office,  January 

19,  1893. 

William  Mclntyre  has  filed  a  motion  for  review  of  the  decision  of  the 
Department  of  Jnne  21, 1892,  in  the  case  of  William  Mclntyre  v.  A.  J. 
Yokum,  alleging  the  following  grounds  of  error: 

1.  Because  you  held  that  the  adverse  possession  and  occupation  of  Mclntyre  was 
not  sufficient  to  except  the  land  from  Yokum's  entry. 

2.  Because  you  held  that  the  case  of  Bullard  v.  Flanagan  was  not  a  precedent  for 
aUowing  to  a  claimant  under  an  agricultural  system  of  law  credit  for  his  time  while 
claiming  the  land  under  the  mineral  law. 
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The  material  question  in  this  case  is,  whether  the  adverse  possession 
and  occapation  of  landau  a  mineral  claim  will  be  sufficient  as  the  initia. 
tion  of  a  settlement  claim  under  the  pre-emption  or  homestead  laws 
after  the  land  has  been  held  to  be  agricultural  land. 

In  tliis  case  Yokum,  on  March  2, 1881,  made  homestead  entry  of  lots 
3  and  4  and  the  8.  J  of  the  NW.  i  of  Sec.  4,  T.  22  N.,  R.  3  E.,  Marys- 
ville,  GaUfomia.  On  March  8, 1881,  Mclntyre  was  allowed  to  make 
mineral  entry  of  said  lot  4,  the  tract  in  controversy,  and  Yokam  con- 
tested said  entry,  and  upon  said  contest  it  was  held  that  the  land  was 
not  mineral,  but  agricultural  land,  and  said  entry  was  canceled. 

Upon  the  offering  of  final  proof  by  Tokum  on  his  homestead  entry, 
Mclntyre  filed  a  contest  against  Yokum's  entry,  alleging  priority  of 
settlement  as  to  said  lot  4.  Upon  this  contest  it  was  held  that  the  ad- 
verse possession  of  Mclntyre  of  lot  4  under  his  mineral  entry  was  not 
sufficient  to  defeat  the  entry  of  Yokum  as  agricultural  land,  it  being 
held  upon  the  contest  of  Yokum  that  the  land  was  not  mineral  in  char- 
acter. 

I  see  no  error  in  the  decision,  nor  is  the  case  of  Bullard  v.  Flanagan, 
11 L.  D.,  515,  authority  for  the  proposition  contended  for  by  contestant, 
which  is  to  the  effect  that  the  possession  of  land  under  a  mining  claim 
is  such  occupation  and  settlement  as  will  defeat  an  adverse  claimant 
under  the  homestead  or  pre-emption  law,  whose  settlement  was  made 
prior  to  the  cancellation  of  the  mineral  entry. 

In  brief,  the  testimony  showed  that  Mclntyre's  occupancy  and  pos- 
session of  lot  4  up  to  the  time  of  the  cancellation  of  his  entry  was  under 
the  mining  laws.  Yokum's  residence  and  other  improvements  were 
upon  lot  3,  but  his  settlement  extended  to  all  parts  of  the  claim  em- 
braced in  his  entry.  This  commenced  in  1881  and  was  continued  and 
existed  at  the  date  that  Mclntyre's  entry  was  canceled  upon  Yokum's 
contest. 

No  error  is  assigned  as  to  the  finding  of  facts,  and  the  alleged  errors 
of  law  not  being  sufficient,  the  motion  is  denied. 


TIMBBB  CULTUKE  BNTRY-EXCESSIVB  ACBEAGE. 

KOONTZ  V.  PiTTMAN. 

A  timber  cnltnre  entry  attacked  on  account  of  excessive  acreage  may  be  permitted  to 
stand,  where,  prior  to  the  day  fixed  for  trial,  the  relluqaisliment  of  another  tim- 
ber caltare  entry  in  the  same  section  leaves  the  entry  under  attack  no  longer 
objectionable  on  account  of  the  area  embraced  therein. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  January  21^  1893. 

On  May  27, 1889,  William  S.  Pittman  made  timber  culture  entry 
(No.  11,627),  embracing  lots  1,  2  and  3,  of  Sec.  6,  T.  25  S.,  E.  31  W., 
containing  93.70  acres,  at  Garden  City,  Kansas.  Said  section  contained 
only  458.54  acres,  of  which  one-fourth  would  embrace  114.635  acres. 
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It  appears  that  on  September  6,  1887,  James  Maekin  had  made  tim- 
ber culture  entry  (No.  9C55)  for  lots  5  and  6  of  said  section,  contiiining 
77.24  acres. 

On  January  13, 1890,  Mervin  G.  Koontz  filed  an  affidavit  of  contest 
against  Pittman's  entry,  alleging — 

That  the  said  entry  of  the  said  William  S.  Pittman  was  illegal  and  void  at  its  in- 
ception, and  always  has  been,  for  the  reason  that  said  entryman  attempted  to  ap- 
propriate more  than  one  quarter  section  of  land  in  said  section  6,  township  25, 
range  31.  The  said  entry  of  William  8.  Pittman  covers  93.70  acres  of  said  land  when 
there  was  a  prior  entry  of  one  James  Mackin  made  September  6,  1887,  No.  9655,  cov- 
ering lots  5  and  6;  amounting  to  77.24  acres  of  land  of  said  section  6,  township  25, 
range  31,  and  that  said  entry  of  said  William  S.  Pittman  was  not  made  in  accord- 
ance with  the  laws  of  the  United  States  relating  to  timber  culture  entries,  and  he 
has  attempted  fraudulently  and  falsely  to  appropriate  more  land  in  said  section  than 
was  subject  to  timber  culture  entry,  and  without  paying  the  government  price 
therefor,  and  the  same  is  not  permitted  to  be  done.  That  affiant  desires  to  enter 
said  land  under  the  homestead  law. 

A  hearing  upon  said  charges  was  ordered  for  April  12, 1890,  at  the 
local  office,  when  and  where  the  parties  appeared  and  the  counsel  for 
the  contestant  filed  the  following  motion : 

Comes  now  the  plaintiff  in  the  above  entitled  action  and  moves  the  Hon.  Register 
and  Receiver  to  take  JHdicial  knowledge  of  the  records  and  files  of  the  U.  S.  Land 
Office  at  Garden  City,  Kansas,  and  from  them  to  ascertain  the  facts  set  out  in  the 
plaintiff's  affidavit  of  contest  in  this  case,  and  to  render  judgment  against  defendant 
therein,  and  to  declare  the  entry  of  said  defendant  canceled. 

On  April  16, 1890,  the  defendant  filed  a  brief  and  argument  in  answer 
to  said  motion. 

On  May  20, 1890,  the  local  officers  found  that  the  entry  of  Mackin 
"was  canceled  by  relinquishment  after  date  of  service  of  notice  of  con- 
test in  this  case;"  but  that  the  entry  of  Pittman  contained  more  land 
than  he  was  allowed  by  law  to  enter  as  a  timber  claim, inasmuch  a.^  the 
first  section  of  the  act  of  June  14, 1878  (20  Stat.,  113)  provides  "that 
not  more  than  one-quarter  of  any  section  shall  be  thus  granted."  That 
the  entry  of  Pittman  was  "  illegal  and  void  for  the  reason  that  the  num- 
ber of  acres  in  said  lots  1,  2  and  3,  with  the  number  of  acres  in  said 
Mackin's  entry  for  lots  5  and  6,  aggregate  more  than  one-quarter  of 
said  section  6."  They  held,  therefore,  that  Pittman's  entry  should  be 
canceled. 

On  appeal  you  held,  in  letter  of  February  3, 1892,  that— 

Mackin  having  entered  77.24  acres,  there  remained  subject  to  further  timber  culture 
entry  in  said  section  37.39  acres  to  betaken  as  near  as  may  be  in  the  full  amount,  bat 

according  to  legal  subdivisions The  entry  of  Pittman  of  93.70  acres 

during  the  time  of  Mackin's  entry  of  record  was  prima  facie  vo|d  only  as  to  the  ex- 
cess over  37.39  acres,  and  inmiediately  after  being  made  was  subject  to  canceUation 
by  this  office  to  the  extent  of  such  excess  (Legan  v.  Thomas  et  al,,  4  L.  D.,  441,  and 
citing  101  U.  S.,  260)  after  inspection  of  its  records  and  due  notice  to  Pittman ;  and 
until  such  action,  and  final  judgment,  said  entry  of  Pittman  remained  as  an  ap- 
propriation of  aU  the  land  covered  thereby.  In  view  of  the  fact  that  prior  to 
trial  and  before  any  judgment  upon  the  validity  of  Pittman's  entry  was   an- 
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nouDoed,  Macldii  had  legally  reliDquished  aU  right  and  claim  to  the  land  covered 
by  his  own  timber  ooltnre  entry,  thereby  clearing  the  records  of  the  apparent  ob- 
jection against  Pittman's  entry,  an  abatement  by  cancellation  of  the  excess  in  the 
entry  of  Pittman  is  rendered  unnecessary.  An  entry,  though  made  when  the  land 
was  net  subject  to  appropHation,  on  the  removal  of  the  bar  may  be  allowed  to  stand 
intact.  (Sohrotberger  v.  Arnold,  6  L.  D.,  425)  The  timber  oultnre  entry  of  Pittman, 
fOT  93.70  acres  of  land  being  by  legal  subdivisions,  and,  since  the  relinquishment  of 
Mackin,  not  being  in  excess  of  the  amount  of  land  (114.635  acres)  permitted  by  law 
to  be  taken  in  the  fractional  section  in  question^  will  stand  and  remain  intact. 

An  appeal  now  brings  the  case  before  me. 

I  think  the  law  applicable  to  the  case  is  correctly  stated  in  your  de- 
cision. 
Your  judgment  is  affirmed. 


RAILROAB  QBANT-ACT  OF  FOBFEITTOE-IKDEMKITT. 

l^sw  Oblsans  a^d  Paoifio  By.  Go.  v.  Pebkins. 

The  outstanding  certification  of  lands  to  the  State  under  the  grant  of  June  3, 1856, 
did  not  prevent  reinvestment  of  title  in  the  United  States  by  the  forfeiting  act 
of  July  14, 1870,  and  is  therefore  no  bar  to  the  selection  of  such  lands  as  indem- 
nity i^ter  the  passage  of  said  act. 

Secretary  IfobU  to  ths  Oammissianer  of  the  Oeneral  Land  Office^  January 

21, 1893. 

I  have  considered  the  case  of  the  New  Orleans  Pacific  Railway  Com- 
pany V.  WiUiam  Perkins,  involving  the  NE.  J  of  Sec.  19,  T.  5  S.,  R.  1 
E.,  New  Orleans  land  district,  Lonisiana. 

The  land  is  within  the  Indemnity  limits  of  said  railway.  The  com- 
pany selected  it  as  indemnity  December  28, 1883. 

At  the  hearing  had  in  the  case,  the  testimony  showed  that  Perkins 
settled  abont  the  1st  of  Jane,  1888. 

Yonr  decision  rejects  the  company's  claim,  on  the  ground  that  at  the 
date  of  its  selection  of  the  tract,  the  title  thereto  was  vested  in  the 
State  of  Louisiana,  by  certification. 

The  Department  held,  in  the  case  of  said  company  against  Sancier 
(14  L.  D.,  328),  that  the  outstanding  certification  did  not  constitute  a 
title  in  the  State,  nor  prevent  the  reinvestment  of  the  title  in  the  United 
States,  by  force  of  the  forfeiting  act  of  1870.  The  certificate  was  there- 
fore no  bar  to  the  selection  by  the  company;  and  as  the  settlement  of 
the  homestead  claimant  was  subsequent  to  the  selection,  there  is  noth- 
ing before  me  tending  to  invalidate  such  selection. 

Yonr  decision  is  therefore  reversed,  and  the  company's  selection  will 
remain  intact  npon  the  records, 
12771— TOL  16 6 
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BIGHT  OF  WAY-TJNSURVBYKD  LANDS. 

C(BTJB  D'ALENE  EY.  and  NAVIGATION  CO, 

The  suryey  of  the  exterior  lines  of  a  former  Indian  reservation  does  not  remoTe  the 
lands  included  therein  from  the  category  of  nnsoryeyed  lands,  and  an  applies- 
tion  therefore,  for  a  railroad  right  of  way  across  such  lands  will  not  be  ap- 
proved. 

Acting  Secretary  Chandler  to  the  Commissioner  of  the  General  Land 

Office^  January  25  y  1893. 

I  have  at  hand  the  letter  of  the  12th  instant  from  your  office  enclosing 
a  map  of  the  definite  location  of  a  section  of  the  line  of  road  of  the  Gcsur 
d'Alene  Railway  and  Navigation  Company,  filed  for  the  purpose  of  se- 
curing the  benefits  of  the  right  of  way  railroad  act  of  March  3, 1875. 

It  is  stated  in  the  letter  that  the  land  covered  by  ''  the  location  falls 
within  the  old  Oceur  d'Alene  Indian  reservation,  now  restored,  but 
unsurveyed  except  as  to  the  exterior  lines,"  and  it  is  recommended  that 
<<  as  the  points  established  enable  the  company  to  definitely  locate  the 
route,"  the  map  be  approved. 

In  reply  I  have  to  state  that  the  map  has  been  examined  and  the  line 
of  route  thereon  is  found  to  be,  in  its  entirety,  on  unsurveyed  lands. 
The  fact  of  the  survey  of  the  exterior  lines  referred  to,  does  not  remove 
the  lands  involved  from  the  category  of  unsurveyed  lands.  The  map 
is  not  therefore  subject  to  approval  and  is  herewith  returned* 


WiNANS  V.  BEIDLEB. 

Motion  for  review  of  departmental  decision  of  September  6, 1892, 16 
L.  D.,  266,  denied  by  Secretary  Noble,  January  25, 1893. 


BAILROAD  liANDS— ACT  OF  MABCH  8,  1887. 

Cbiswell  V,  Waddingham  bt  al. 

The  right  of  a  grantee  of  a  railroad  company  to  purchase  under  section  5,  act  of 
March  3, 1887;  is  not  defeated  by  an  application  to  enter,  pending  at  the  paBsage 
Of  said  act;  but  subsequently  abandoned. 

Acting  Secretary  Chandler  to  the  Commissioner  of  the  General  Land 

OfflcCj  January  31y  1893. 

The  SW.  i  of  Sec.  29,  T.  2  S.,  R.  67  W.,  Denver,  Colorado,  is  within 
the  limits  of  the  grant  to  the  Union  Pacific  Railway  Company. 

It  appears  that  on  May  23, 1885,  John  Daniels  applied  to  make  pre- 
emption filing  for  said  tract,  and,  on  March  1, 1886,  Louis  Drumm  ap- 
plied to  make  homestead  entry  thereofl 
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The  local  officers  having  rejected  said  applications  by  reason  of  the 
railroad  grant,  an  appeal  was  taken,  and  your  office,  on  February  8, 
1887,  decided  adversely  to  the  company. 

On  appeal,  the  Department  decided  (September  13,  1888,)  that  cer- 
tain filings,  made  in  the  year  1866,  were  of  record  B,nd  prima  facie  valid 
at  the  date  (August  20, 1869,)  when  the  right  of  the  company  attached 
nnder  its  grant,  and,  because  of  that  fact,  the  land  <<  was  excepted  from 
the  operation  of  the  grant,  and  the  company  has  no  valid  claim  thereto.'' 

It  appears  that  after  the  said  departmental  decision  was  promulgated, 
Daniels,  being  disqualified  from  the  right  of  pre-emption  under  Sec* 
2260  ot  the  Bevised  Statutes,  did  not  further  prosecute  his  claim,  and, 
for  some  reasons  not  explained,  Drumm  also  failed  to  further  prosecute 
his  claim. 

On  July  2, 1889,  Bichard  M.  Griswell  made  homestead  entry  of  the 
land,  and,  on  May  15, 1890,  he  offered  commutation  proof,  and  on  the 
same  day  he  paid  (400  for  the  land,  and  final  certificate  No.  15,344  was 
duly  issued  therefor. 

In  the  meantime,  July  19, 1889,  Elizabeth  Daniels,  and  John  Dan* 
ids,  as  "  attorney  in  fact  for  Wilson  Waddingham,"  gave  notice  of  in- 
tention to  establish  their  claim  to  the  land,  under  the  5th  section  of  the 
act  of  March  3, 1887  (24  Stat.,  556)^  said  proof  to  be  taken  before  the 
register  or  receiver,  on  September  13, 1889.  The  notice  to  make  proof 
"Was  signed  by  Elizabeth  Daniels,  claimant,  Wilson  Waddingham,  claim- 
ant, and  John  Daniels,  attorney  in  fiEbct  for  Wilson  Waddingham, 
claimant.  Notice  was  duly  published,  and  the  proof  was  taken  on  the 
day  fixed. 

The  exhibits  made  and  the  oral  testimony  taken  established  the  fact 
that,  on  May  29, 1878,  John  Evans,  as  trustee  of  said  company,  for  the 
consideration  of  $1,280,  conveyed  to  Wilson  Waddingham,  among  other 
lands,  the  S.  ^  of  Sec.  29,  in  said  township.  Waddingham  conveyed 
one-half  of  his  interest  in  the  S.  ^  of  said  Sec.  29  to  John  Daniels,  and 
the  latter,  on  January  16, 1885,  conveyed  said  undivided  half  to  his 
wife,  Elizabeth  Daniels. 

It  was  shown  that  at  date  of  said  sale  to  Waddingham  (May  29, 1878), 
no  one  had  ever  resided  upon  or  occupied  the  land,  or  any  part  of  it, 
and  that  no  one  settled  upon  the  land  subsequent  to  December  1, 1882, 
and  prior  to  March  3, 1887.  It  was  shown  that  Waddingham  declared 
his  intention  to  become  a  citizen,  December  7, 1876,  and  took  out  final 
papers  June  14, 1888,  and  John  Daniels,  husband  of  Elizabeth  Daniels, 
declared  his  intention  to  become  a  citizen  May  23, 1885. 

The  register  and  receiver  decided  that  Mr.  Waddingham  and  Mrs. 
Daniels  were  bona  fide  purchasers  from  the  railroad  company,  but  re- 
jected their  proof  because  the  lands  sought  to  be  purchased  were  not 
government  lands,  but  belonged  to  the  railway  company. 

On  appeal,  you,  by  your  decision  of  October  13, 1891,  reversed  that 
action,  and  held  that  the  proofs  submitted  by  Waddingham  and  Daniela 
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satisfactorily  establinh  their  right  to  purchase  the  land  under  the  5tli 
section  of  said  act,  and  that  they  should  be  permitted  to  make  final  entry 
without  further  proofs.  You  also  held  CriswelPs  entry  of  the  land  tor 
cancellation,  and  his  appeal  from  that  judgment  brings  the  case  to  the 
Department. 

There  are  numerous  grounds  of  error  assigned,  which  summed  up  may 
be  stated  as  follows: 

1.  Error  in  holding  that  proof  under  the  5th  section  of  the  act  of  March 
3, 1887,  can  be  made  by  an  attorney  in  fbct. 

2.  Error  in  considering  a  proof,  when  the  record  shows  that  the  home- 
stead entryman  was  living  on  the  land  and  had  no  opportunity  to  cross- 
examine  the  witnesses,  or  to  examine  any  exhibits  made. 

3.  Error  in  holding  that  the  act  of  March  3, 1887,  can  oi>erate  and 
embrace  this  tract  of  land* 

As  above  seen,  Griswell  made  commutation  proof  May  15, 1890.  His 
proof  showed  that  he  first  moved  to  the  land  July  8, 1889.  It  does  not 
appear  that  he  was  present  when  the  proof  was  taken  to  show  the  right 
of  Waddingham  and  Daniels,  as  grantees  of  the  company,  to  purchase 
the  land;  nor  does  it  appear  that  he  was  specially  notified  of  the  time 
and  place  of  taking  that  proof. 

There  is  no  averment  or  showing  made  that  he  has  any  claim  to  the 
land)  except  that  growing  out  of  his  homestead  entry,  and  no  specific 
denial  that  the  purchase  was  made  firom  the  company  as  above  set  forth, 
and  no  sufficient  reasons  for  requiring  the  grantees  of  the  company  to 
make  proof  anew. 

When  Griswell  first  settled  on  the  land,  the  deed  from  the  trustees  o 
the  company  to  Waddingham  and  from  the  latter  to  the  subsequent 
,  transferees  were  of  record  in  the  recorder's  office  of  the  county  in  which 
the  land  is  situated,  as  shown  by  certified  transcripts  of  the  records, 
and  Griswell  knew,  or  might  have  known,  that  the  company  had  then 
sold  the  land. 

The  fact  that  Drumm's  application  to  enter  the  land  was  pending  st 
the  date  of  the  passage  of  the  act  does  not,  ipsofacto^  prevent  such  land 
from  being  subject  to  the  provisions  of  the  act.  His  application  could 
only  have  had  that  effect  had  he  subsequently  prosecuted  his  claim  iB 
compliance  with  law,  but  having  abandoned  his  claim,  no  one  else  can 
set  up  such  claim  in  order  to  defeat  the  right  of  purchase  under  the  acti 

It  satisfactorily  appears  that  Waddingham  and  Mrs.  Daniels  are 
grantees  of  the  railroad  company;  that  they  are  citizens  of  the  United 
States;  that  the  land  was  of  the  numbered  sections  prescribed  in  iht 
grant,  was  excepted  therefrom,  and  sold  by  the  company  as  part  of  the 
grant,  and  was  coterminous  with  the  constructed  parts  of  the  road. 

Under  the  5th  section  of  said  act,  the  rights  of  the  grantees,  under 
the  facts  above  given,  are  superior  to  those  of  Griswell,  and  they  irQl 
be  allowed  to  make  final  entry  on  the  proofs  alre&dy  made,  and  Otb- 
weiFs  entry  wiU  be  caneeled. 

The  decision  appealed  from  is  affirmed. 
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PATBNT-SAIiB—MISDBSCBIPTIOX  OF  IjANB. 

Johnson  v.  Glabk. 

An  entry  will  not  be  allowed  to  embrace  a  tract  aotaally  sold  by  the  gOYemment  to 
another  in  accordance  with  the  claim  of  snch  parchaser,  bnt  not  described  in  the 
patent  subsequently  issued  to  him. 

Acting  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral  Land 

Qfflcej  January  31j  1893. 

On  Jane  21, 1887,  Almas  L.  Clark  made  homestead  entry  No.  12,661, 
for  the  ISTEi.  fractional  quarter,  the  N.  i  of  the  SB.  J,  and  the  8W.  J  of 
the  SB.  J,  Sec.  6,  T.  20  N.,  B.  16  W.,  Harrison,  Arkansas. 

By  your  decision  of  March  8, 1892,  you  held  his  entry  for  cancellation 
as  to  the  NE.  \  fractional  quarter  of  said  section,  and  he  has  appealed 
from  that  judgment. 

This  is  the  second  time  this  case  has  been  before  the  Departments 
Yoar  office  first  held  the  entry  for  cancellation  as  to  said  tract,  on 
AprO  24, 1889,  because  of  the  conflict  therewith  of  cash  entry,  No.  6161, 
made  by  Thomas  Terry,  March  21, 1853,  upon  which  patent  was  issued 
March  1,  1885.  Upon  apx>eal,  the  Department  decided,  August  28, 
1890,  that  there  was  a  mistake  in  both  the  entry  and  patent  of  Terry, 
and  it  was  accordingly  directed  that  Clark's  entry  be  reinstated,  and 
a  hearing  be  had  to  determine  the  rights  of  the  respective  claimants  to 
the  land. 

Mary  F.  Johnson,  claiming  title  to  the  land,  as  transferee  under 
Terry's  patent,  was  present  at  the  hearing,  and  contested  Olark's  claim 
to  the  land. 

The  register  and  receiver  found  that  the  land  intended  to  be  entered 
by  Thomas  Terry  was  the  IJB.  fractional  quarter  of  Sec.  6,  instead  of 
the  N.  i  of  the  KW.  fractional  quarter  of  said  section,  as  described  in 
his  patent. 

In  the  decision  appealed  from  you  concurred  in  that  finding,  and  con- 
strued the  description  in  the  patent  to  be  for  theNB.  fractional  quarter 
of  said  Sec.  6,  and  accordingly  held  Olark's  entry  for  cancellation  as  to 
that  tract. 

Terry's  patent  was  issued  for  "  the  north  fractional  half  of  the  north- 
west fractional  quarter  (south  bank  of  White  River)  of  section  six,  in 
township  twenty  north  of  range  sixteen  west,  in  district  of  lands  sub- 
ject to  sale  at  Batesville,  Arkansas,  containing  forty-one  and  eighty-six 
hnndredths  of  on  acre." 

A  careful  examination  of  the  official  plats  shows  that  there  is  no  such 
tract  of  land  in  said  section  six  as  the  north  half  of  the  northwest  frac- 
tional quarter. 

It  appears  that  there  are  two  separate  surveys,  one  south  and  one 
north  of  White  river — ^both  surveys  closing  on  the  river,  which  waa 

meandered.    The  land  in  controversy  is  north  of  and  within  the  bend 
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of  White  river,  and  is  represented  by  a  plat  approved  May  21, 1852. 
The  land  south  of  White  river  is  represented  by  the  plat  approved  Au- 
gust 4, 1841.  Both  of  these  surveys  have  lands  represented  by  a  town- 
ship marked  20  north,  range  16  west.  Section  six  of  the  township  of 
ICiat  number  south  of  the  river  has  no  lands  the  description  of  which 
corresponds  to  the  land  in  controversy.  Section  six  of  the  township 
north  of  the  river  has  a  tract  of  land  bordering  on  the  river  in  the  north- 
east quarter  covering  an  area  of  41.86  acres.  It  is  the  only  tract  in  the 
section  of  that  acreage,  and  corresponds  to  the  exact  number  of  acres 
covered  by  Terry's  patent. 

The  register  and  receiver  reported  to  your  office  that  Terry^s  applica- 
tion for  the  land  was  not  on  file  in  the  local  office. 

The  description  of  the  land  as  shown  in  the  patent  follows  the  descrip- 
tion in  the  final  certificate,  the  expression  "  south  bank  of  White  river," 
as  written  in  the  face  of  the  patent,  is  found  in  brackets  on  the  mar- 
gin of  the  certificate.  In  the  face  of  the  final  receipt,  the  land  is  de- 
scribed as  in  the  patent,  except  that  it  is  designated  as  being  on  <Meft 
bank  of  White  river.'^  The  land  being  in  the  bend  of  the  river,  which  at 
that  point  runs  almost  due  west,  was  described  as  being  on  the  ^^  south 
bank  of  White  river.^  It  is  south  of  the  river  at  that  point,  but  north 
of  the  river  in  its  general  trend  to  the  southeast,  and  therefore  on  the 
left  bank. 

You  concur  in  the  finding  of  the  local  officers  that  the  land  in  con- 
troversy is  the  identical  tract  intended  to  be  entered  by  Terry;  that  it 
was  so  regarded  by  Mr.  Terry,  during  his  lifetime,  and  by  his  heirs  and 
grantees  after  his  death.  I  have  examined  the  testimony  taken  at  the 
hearing,  and  concur  in  that  finding. 

While  there  is  no  land  in  said  section  six  corresponding  to  the  de- 
scription in  the  patent,  yet,  firom  the  facts  above  given,  it  is  seen  that 
the  land  intended  to  be  conveyed  by  the  patent  is  the  identical  land  in 
controversy,  and  can  not  possibly  be  any  other  tract,  there  being  no 
northwest  firactional  part  in  that  section. 

Olark's  entry  will  therefore  be  canceled  as  to  the  northeast  fractional 
quarter  of  said  section  six,  and  the  decision  appealed  firom  is  accord- 
ingly af&rmed. 

BAILBOAB  GRANT— ADJUSTMENT. 

Mobile  akd  Gibabd  B.  B.  Go. 

Instraotions  with  respect  to  the  adjustment  of  the  grant  to  the  Mobile  and  Girard 

railroad  company  under  the  act  of  September  29,  1S90. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  Feb- 
ruary i,  1893. 

I  have  considered  the  matter  of  the  adjustment  of  the  grant  for  the 
Mobile  and  Girard  Bailroad  Company^  under  the  act  of  September  29, 
1890  (26  Stat,  496),  as  presented  in  your  report  of  October  25, 1892. 
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The  Sth  section  of  said  act  provides : 

That  the  Mobile  and  Girard  Railroad  Company,  of  Alabama,  shall  be  entitled  to 
the  quantity  of  land  earned  by  the  construction  of  its  road  from  Girard  to  Troy,  a 
a  distance  of  eight-four  miles.  And  the  Secretary  of  the  Interior  in  making  settle- 
ment and  certifying  to  or  for  the  benefit  of  the  said  company  the  lands  earned 
thereby  shall  include  therein  all  the  lands  sold,  conveyed  or  otherwise  disposed  of 
by  said  company  not  to  exceed  the  total  amount  earned  by  said  company  as  afore- 
said. And  the  title  of  the  purchasers  to  all  such  lands  are  hereby  confirmed  so  far 
as  the  United  States  are  concerned. 

But  such  settlement  and  certification  shall  not  include  any  lands  upon  which 
there  were  bona  fide  pre-emptors  or  homestead  claims  on  the  first  day  of  Janu- 
ary, eighteen  hundred  and  ninety,  arising  or  asserted  by  actual  occupation  of  the 
land  under  color  of  the  laws  of  the  United  States. 

The  right  hereby  given  to  the  said  railroad  company  is  conditioned  that  it  shall 
within  ninety  days  from  the  passage  of  this  act,  by  resolution  of  its  board  of  direc- 
tors, duly  accept  the  provisions  of  the  same  and  file  with  the  Secretary  of  the  Inte- 
rior a  valid  relinquishment  of  all  said  company's  interest,  right,  tiMe,  and  claim  in 
and  to  all  such  lands  within  the  limits  of  its  grant,  as  have  heretofore  been  sold  by  the 
officers  of  the  United  States  for  cash,  where  the  government  still  retains  the  pur- 
chase money,  or  with  the  allowance  or  approval  of  such  officers  have  been  entered 
in  good  faith  under  the  pre-emption  or  homestead  laws,  or  as  are  claimed  under 
the  homestead  or  pre-emption  laws  as  aforesaid,  and  the  right  and  title  of  the  per- 
sons holding  or  claiming  any  such  lands  under  such  sales  or  entries  are  hereby  con- 
firmed, and  all  such  claims  under  the  pre-emption  or  homestead  laws  may  be  per- 
fected as  provided  by  law.  Said  company  to  have  the  right  to  select  other  lands,  as 
near  as  practicable  to  constructed  road,  and  within  indemnity  limits  in  lien  of  the 
lands  so  relinquished.  And  the  title  of  the  United  States  is  hereby  relinquished  in 
favor  of  all  persons  holding  under  any  sales  by  the  local  land  officers,  of  the  lands  in 
the  granted  limits  of  the  Alabama  and  Florida  Railroad  grant,  where  the  United 
States  still  retains  the  purchase  money  but  without  liability  on  the  part  of  the 
United  Stat«6. 

The  matters  preliminary  to  the  adjustment  of  this  grant  were  consid- 
ered in  departmental  decision  of  February  7, 1891  (12  L.  D.,  117),  in 
which  it  was  held  that  the  above  section  constitutes  a  legislative  limi- 
tation upon  the  grant  made  by  the  act  of  June  3, 1856  (11  Stat.,  17),  to 
aid  in  the  construction  of  the  Mobile  and  Girard  Eailroad,  and  that  the 
company  is  entitled  only  to  the  quantity  of  lands  earned  by  the  con- 
struction of  the  road  from  Girard  to  Troy,  a  distance  of  eighty-four 
miles,  which,  upon  examination,  you  report  to  be  302,233.79  acres. 

It  appears,  however,  that  during  the  years  1860  and  1861  this  entire 
grant  from  Girard  to  Mobile  was  practically  adjusted :  that  is,  all  avail- 
able lands  within  the  limits  of  the  grant  were  certified  to  the  State  on 
a(K»unt  thereof,  in  all  amounting  to  504,167.11  acres. 

Under  the  terms  of  the  adjustment  provided  for  in  the  section  before 
quoted,  the  lands  to  be  allotted  the  company  are  to  include  the  lands 
sold  or  otherwise  disposed  of  by  the  company,  not  to  exceed  the  total 
amount  earned,  and  ^<  shall  not  include  any  lands  upon  which  there  were 
bona  fide  pre-emptors,  or  homestead  claims,  on  the  first  day  of  January, 
^ghteen  hundred  and  ninety,  arising  or  asserted  by  actual  occupation 
of  the  land  under  color  of  the  laws  of  the  United  States.'' 

It  is  therefore  first  necessary  to  identify  the  excluded  lands,  and  then 
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to  allot  to  the  compaDy,  from  the  sold  lands,  an  amount  equal  to  &e 
quantity  earned  by  the  construction  before  referred  to. 

To  this  end,  you  were  instructed  to  publish  a  notice  requiring  the 
claimants  under  the  laws  of  the  United  States  to  come  forward,  within 
ninety  days,  and  make  known  their  claims,  by  filing  necessary  papers 
to  establish  the  same,  and  to  call  upon  the  company  to  file  a  statement, 
properly  certified  to,  of  the  lands  sold,  conveyed,  or  otherwise  disposed 
of  by  the  company,  the  date  of  each  sale  or  disposition  to  be  given,  and 
the  name  of  the  transferee. 

It  is  upon  the  result  of  this  notice  and  call  that  your  report  is  made, 
and  there&om  it  appears  that  572  persons  asserted  claims  under  the 
homestead  laws,  alleging  settlement  prior  to  or  on  January  1, 1890, 
said  applications  aggregating  78,988.14  acres. 

The  showings  made  before  the  local  officers  and  your  office  evidence 
the  following  sales  or  dispositions  by  the  company,  viz: 

To  Abram  Edwards 74, 203. 98 

«  Joshua  V. Thompson 118,807.29 

«  James  A.  Carney 19, 678. 49 

"  numerous  persons 16, 233. 50 

"  claims  not  reported  by  company 720. 49 

*<  sales  reported,  but  no  claim  presented 13, 108. 61 

"Van  Kirk  Construction  Company 262,994.49 

505, 646. 75 
Less  duplication  in  Edwards  and  other  sales 1, 479. 64 

Total  sales : 604, 167. 11 

As  all  the  lands  certified  on  account  of  the  grant  were  sold  or  dis- 
I)osed  of  by  the  cottipany,  the  homestead  applications  necessarily  con- 
flicted with  a  said  or  disposition,  and  numerous  protests  were  filed 
against  said  applications  by  claimants  under  sales  made  by  the  com- 
pany, but,  as  the  grant  can  be  fully  satisfied  without  including  any  of 
the  lauds  claimed  in  these  applications,  a  consideration  of  said  protests 
is  unnecessary. 

The  reported  sales  and  dispositions  largely  exceed  the  amount  earned, 
after  deducting  all  the  lands  claimed  by  the  homestead  applicants, 
and  it  would  be  necessary  to  decide  between  the  several  claimants 
under  the  sales  and  dispositions  made  by  the  company,  in  order  to  allot 
the  lauds  on  account  of  the  grant,  were  it  not  for  the  agreement  entered 
into  between  the  large  purchasers  to  pro  rate  as  between  themselves 
the  lands  according  to  their  several  holdings,  and  to  abide  by  the  de- 
cision of  this  Department  upon  the  small  holdings  under  sales  made 
by  the  company. 

As  to  these  small  holdings  you  report  that: 

There  are  more  than  450  individual  parQbaaera  from  the  company  (designated  M 
minor  vales,  per  lists  No.  6  and  7  aggregating  29,342.01  acres)  in  whose  favor,  X  l>e- 
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lieve,  an  exception  to  the  rale  above  stated  should  be  made,  for  the  reason  that  they 
parchased  these  small  traots,  pajring  the  market  price  therefor,  for  the  purpose  of 
occupation,  cultivation  and  a  home;  while  those  who  purchased  large  quantities  in 
bulk,  as  Edwards,  Thompson,  Carney,  and  the  Van  Kirk  Company  did  so  purely  for 
speculative  purposes,  and  paying  therefor  a  nominal  price  compared  with  the  indi- 
vidual purchasers,  and  for  the  further  reason  that  the  average  acreage  per  capita  of 
these  minor  purchasers  is  sixty,  and  to  apply  the  principle  of  pro-rating  to  them 
would  reduce  the  amount  of  nine-tenths  of  these  purchasers  below  the  quantity  con- 
tained in  the  least  official  subdivision  of  a  section.  I  am,  therefore,  of  the  opinion 
that  all  of  these  purchasers  of  the  class  above  mentioned,  should  be  protected  to  the 
extent  of  one  hundred  and  sixty  acres,  the  amount  which  they  each  would  be  en- 
titled under  the  provision  of  the  eighth  section,  if  they  were  asserting  their  rights 
as  settlers  nnder  the  homestead  or  pre-emption  laws.  It  seems  to  me  that  a  much 
stronger  reason  exists  why  they  should  be  protected  to  the  extent  above  stated  then 
mere  squatters  on  lands  owned  at  the  time  by  the  company,  for  they  are  not  only 
settlers  upon  the  lands  prior  to  January  1,  1890,  but  all  had  long  before  that  time 
purchased  from  the  company,  at  full  value,  the  small  holdings  now  claimed,  and 
have  made  it  their  homes  since  such  purchase ;  many  of  whom  have  valuable  im- 
provements thereon.  It  was  Just  this  class  of  purchasers,  I  am  led  to  believe,  that 
Congress  intended  to  protect  to  the  full  extent  of  their  holdings. 

£  approve  of  this  recommendation,  and  all  sach  holdings  should  be 
included  in  the  allotment  to  the  company,  unless  they  conflict  i¥ith  the 
applications  of  those  claiming  on  January  1, 1890. 

From  a  carefol  review  of  the  section  in  question,  I  am  of  the  opinion 
that  its  effect  is  to  confirm  to  the  company  an  amount  of  land  equal  to 
that  earned  by  the  building  of  the  road  from  Uirard  to  Troy,  or 
302,2S3.79  acres,  and,  as  the  large  purchasers  have  agreed  to  pro-rate 
the  amount  remaining,  after  deducting  the  small  holdings,  the  inte- 
rests of  the  United  States  are  in  no  wise  prejudiced.  Without  passing 
upon  the  validity  of  any  of  these  claims,  you  are  directed  to  make  due 
call  apon  the  purchasers  to  make  selection  of  their  respective  amounts 
under  their  agreement  within  thirty  days,  in  order  to  identify  the  lands 
that  will  be  patented  to  the  Company. 

As  it  appears  that  the  sales  made  by  the  company  conflict,  directions 
should  be  given  to  prevent  duplications  m  the  matter  of  the  selections, 
and  to  avoid  conflicts  with  the  claims  presented  under  the  homestead 
laws.  Upon  receipt  thereof,  you  will  be  enabled  to  allot  the  lands  to 
the  company,  and  upon  the  approval  of  that  allotment  by  this  Depart- 
ment, the  grant,  and  all  claimants  thereunder,  will  be  fully  satisfied, 
and  the  remaining  lands  within  the  grant  may  then  be  restored  under 
the  terms  of  the  forfeiture  act. 

Mach  time  has  already  elapsed  since  the  passage  of  the  forfeiture 
act,  and  the  interests  of  the  public  demand  a  speedy  restoration  of 
the  lands  not  conflrmed  to  the  company  and  its  purchasers. 
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OKLAHOMA  TOWNSITES— PROBATE  JUDGE-TBUSTEB. 

Choctaw  City  Townsitb. 

The  proyisions  of  section  17,  act  of  March  3, 1891,  do  not  change  nor  repeal  the  acts 
of  May  2, 1890,  and  May  14, 1890,  bo  far  as  relates  to  townsite  entries  within  the 
limits  of  lands  opened  to  settlement  on  April  22, 1889,  and  the  only  manner, 
therefore,  in  which  townsites  can  be  entered  therein,  is  through  the  mediam  of 
a  hoard  of  tmstees. 

Secretary  Nohle  to  the  Commissioner  of  the  Oeneral  Ltmd  Office^  Felh 

ruary-  i,  1893. 

I  have  considered  the  appeal  of  Seymour  A.  Stewart,  probate  judge 
of  Oklahoma  county,  Oklahoma  Territory,  from  your  decision  of  Sep- 
tember 10, 1892,  holding  for  cancellation  cash  entry  No.  628,  made  by 
said  Stewart  as  probate  judge,  for  the  B.  ^  of  SB.  J  of  Sec  23,  T.  12  N., 
E.  1  W.,  Oklahoma,  in  trust  for  the  use  and  benefit  of  the  occupants 
thereof,  as  the  townsite  of  Choctaw  City,  according  to  their  respective 
interests,  as  provided  in  section  2387,  Hevised  Statutes. 

The  tract  of  land  in  question  is  located  within  the  limits  of  the  lands 
opened  to  settlement  by  proclamation  of  the  President  on  Apri]  22, 
1889. 

In  your  decision  you  say: 

Inasmuch  as  the  act  of  May  14, 1890,  (26  Stat.,  109)  is  the  only  townsite  law  appli- 
cahle  to  that  portion  of  Oklahoma  within  which  the  ahove  descrihed  tract  of  laud 
lies,  the  entry  before  me  isiUegal  and  is,  therefore,  hereby  held  for  cancellation. 

The  appeal  is  based  upon  the  ground  of  error  in  holding  that  the  act 
of  May  14, 1890,  is  the  only  townsite  law  applicable  to  the  portion  of 
Oklahoma  in  which  the  town  of  Choctaw  City  is  located,  and  that  you 
failed  to  give  legal  effect  to  the  act  of  March  3, 1891. 

The  act  of  March  2, 1889,  (26  Stat.,  980-1004)  opening  the  Oklahoma 
lauds  to  settlement,  provided  that : 

The  Secretary  of  the  Interior  may,  after  said  proclamation,  and  not  before,  permit 
entry  of  said  lands  for  townsites  nnder  sections  twenty-three  hundred  and  eighty- 
seven  and  twenty-three  hundred  and  ei^^hty-eigbt,  of  the  Revised  Statutes,  but  no 
such  entry  shall  embrace  more  than  one  half  section  of  land. 

Said  section  2387,  Revised  Statutes,  provides  that  if  a  town  is  unin- 
corporated the  judge  of  the  county  court  may  make  townsite  entry  for 
the  benefit  of  the  parties  in  interest,  but  upon  the  opening  of  Oklahoma 
lands  on  April  22, 1889,  there  was  no  such  officer  as  judge  of  the  coimty 
court  or  probate  judge,  in  existence  in  said  Territory,  to  tile  such  ap- 
plication, hence  applications  to  make  townsite  entries  were  filed  by  un- 
authorized parties  selected  by  the  settlers  upon  the  tracts  chosen  as 
townsites;  said  applications,  however,  were  not  acted  upon  by  the  Land 
Department. 

This  condition  of  affairs  continued  until  May  2, 1890,  when  Congress 
passed  an  act  entitled:  ^^An  Act  to  provide  a  temporary  government 
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for  the  Territory  of  Oklahoma,  to  enlarge  the  jurisdiction  of  the  United 
States  Gourt  in  the  Indian  Territory,  and  for  other  purposes*"    (26 
Stat,  81). 
The  9th  section  of  said  act  provides: 

That  the  Judicial  power  of  said  Territory  shall  be  vested  In  a  sapreme  court,  dis- 
trict coarts,  probate  coortSy  and  Justices  of  the  peace. 

This  is  the  first  recognition  of  the  ofQce  of  probate  judge  in  said 
Territory,  and  by  the  act  of  the  territorial  legislature,  which  took 
effect  December  25, 1890,  judges  of  probate  were  given  authority  to 
make  entries  of  the  public  lands  for  townsite  purposes. 

Section  22  of  the  above  cited  act  of  May  2, 1890,  provides: 

That  the  provision  of  title  thirty-two,  chapter  eight  of  the  Revised  Statutes  of 
the  United  StateSj  relating  to  "reservation  and  sale  of  townsites  on  the  public 
lands  "  shall  apply  to  the  lands  open,  or  to  be  opeued  to  settlemeut  in  the  Territory 
of  Oklahoma,  except  those  opened  to  settlement  by  the  proclamation  of  the  Presi- 
dent on  the  twenty -second  day  of  April,  eighteen  hundred  and  eighty-nine. 

No  argument  would  seem  to  be  necessary  to  sustain  the  proposition, 
that  unless  further  legislation  has  provided  a  means  by  which  a  pro- 
hate  judge  may  act  as  an  entryman  of  land  for  townsite  purposes  with- 
in the  limits  of  the  lands  designated  in  the  proclamation  of  the  Presi- 
dent above  referred  to,  such  officer  can  not  thus  act.  Has  there  been 
such  legislation? 

The  contention  of  appellant  is,  that  such  legislation  was  enacted 
by  the  second  proviso  to  section  17  of  the  act  of  March  3, 1891,  (26 
Stat,  989-1026),  which  is  as  follows : 

That  in  addition  to  the  Jurisdiction  granted  to  the  probate  courts  and  the  Judges 
thereof  in  Oklahoma  Territory  by  Legislative  enactments,  which  enactments  are 
hereby  ratified,  the  probate  Judges  of  said  Territory  are  hereby  granted  such  juris- 
dletionin  townsite  matters,  and  under  such  regulations  as  are  provided  by  the  laws 
of  the  State  of  Kansas. 

By  reference  to  the  act  of  May  2, 1890,  above  cited,  and  which  fixed 
the  boundaries  of  Oklahoma  Territory,  it  will  be  seen  that  said  Terri- 
tory embraced  a  vast  area  of  country  in  addition  to  that  opened  to  set- 
tlement by  proclamation  of  the  President  April  22, 1889,  which  tract 
has  been  expressly  reserved  from  the  operation  of  the  townsite  laws, 
under  which  a  judge  of  the  county,  or  the  probate  judge,  might  make 
entry. 

There  was,  however,  no  intention  on  the  part  of  Congress  to  leave  the 
lands  open  to  settlement  April  22, 1889,  without  the  advautages  of  legis- 
lation allowing  townsite  entries,  hence  Congress,  on  May  14, 1890,  (26 
Stat.,  109)  passed  an  act  which  provided : 

That  so  much  of  the  public  lands  situated  in  the  Territory  of  Oklahoma^  now 
open  to  settlement,  as  may  be  necessary  to  embrace  aU  the  legal  subdivisions  coy- 
tted  by  actual  occupancy  for  purposes  of  trade  and  business,  not  exceeding  twelve 
Hnndred  and  eighty  acres  in  each  ease,  may  be  entered  as  townsites,  for  the  several 
lue  and  benefit  of  the  occupants  thereof,  by  three  trustees  to  be  appointed  by  the 
Secretary  of  the  Interior  for  that  purpose,  such  entry  to.  be  made  under  the  provi- 
aioQs  of  section  twenty-three  hundred  and  eighty-seven,  of  the  Bevised  Statutes,  as 
tteu  as  may  be. 
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When  we  recall  the  fact  that  the  only  lands  open  to  settlement  on 
fif  ay  14, 1890,  were  those  opened  by  proclamation  of  the  Presid^^nt  on 
April  22, 1889,  and  the  Public  Land  strip  opened  to  settlement  on  Hay 
2, 1890,  it  will  be  seen  that  the  jurisdiction  of  said  trustees  was  limited 
to  these  two  bodies  of  land. 

By  the  wording  of  the  act  of  May  2,  1890,  Congress  gave  probate 
judges,  or  judges  of  the  county,  jurisdiction  in  townsite  entries,  so  far 
as  the  Public  Land  strip  was  concerned,  and  the  granting  of  similar  or 
concurrent  jurisdiction  to  trustees  by  the  act  of  May  14, 1890,  did  not 
deprive  the  probate  judges  of  the  authority  to  thus  act,  but  as  has  been 
before  stated,  this  authority  was  not  extended  to  probate  judges  within 
-the  limits  of  the  lands  opened  to  settlement  on  April  22, 1889. 

If  authority  has  been  given  to  any  officer  or  person,  other  than  the 
trustees  above  provided  for,  within  the  limits  of  the  lands  last  men- 
tioned, to  act  in  the  matter  of  entering  townsites,  it  has  been  accom- 
plished wholly  by  the  proviso  to  section  17  of  the  act  of  March  3,  1891, 
above  cited,  and  to  a<^complish  this  it  must  be  held  that  the  portion  of 
the  act  of  May  2, 1890,  which  provided,  in  effect,  that  probate  judges 
cannot  thus  act,  and  the  act  of  May  14, 1890,  providing  that  such  entries 
could  be  made  by  trustees  only,  have  been  repealed. 

There  is  no  reference  in  the  act  of  March  3, 1891,  to  the  act  of  May  2, 

1890,  or  the  act  of  May  14, 1890 ;  there  are  no  words  of  repeal  employed, 
and  if  repeal  is  accomplished,  it  is  wholly  by  implication. 

The  supreme  court,  in  the  case  of  McCool  v.  Smith  (1  Black,  459)  says: 

A  repeal  by  implication  is  not  favored.  The  leaning  of  the  courts  is  against  the 
doctrinoj  if  it  be  possible  to  reconcile  the  two  acts  of  the  legislature  together. 

Endlich  in  Ms  Commentary  on  the  interpretation  of  statutes,  page 
280,  thus  states  the  rule: 

It  is  a  reasonable  presumption  that  the  legislature  did  not  intend  to  keep  really 
contradictory  enaotments  in  the  statute-book,  or  to  effect  so  important  a  measnre  as 
the  repeal  of  a  law,  without  expressing  an  intention  to  do  so.  Such  an  interpreta* 
tion,  therefore,  is  not  to  be  adopted  unless  it  be  inevitable.  Any  reasonable  con* 
struction  which  offers  an  escape  fVom  it  is  more  likely  to  be  in  consonance  with  the 
real  intention.  Hence  it  is,  a  rule  founded  in  reason  as  well  as  in  abundant  authority, 
that,  in  order  to  give  an  act  not  covering  the  entire  ground  of  an  earlier  one,  nor 
dearly  intended  as  a  substitute  for  it  the  effect  of  repealing  it,  the  implication  of 
an  intention  to  repeal  must  necessarily  flow  from  the  language  used,  disclosing  a 
repugnancy  between  its  provisions  and  those  of  the  earlier  law,  so  positive  as  to  be 
irreconcilable  by  any  fair,  strict  or  liberal,  construction  of  it,  which  would,  without 
destroying  its  evident  intent  and  meaning,  find  for  it  a  reasonable  field  of  operation, 
preserving,  at  the  same  time,  the  force  of  the  earlier  law,  and  construing  both 
together  in  harmony  with  the  whole  course  of  legislation  upon  the  subject. 

Is  there  an  irreconcilable  repugnancy  between  the  iCbt  of  March  3, 

1891,  and  the  acts  of  May  2, 1890,  and  May  14, 1890 1 

We  must  recall  the  fact  that  the  organic  act  of  May  2, 1890,  recog* 
nizes  the  ofElce  of  probate  judge,  and  extended  the  federal  townsite 
laws  to  all  lands  opened,  or  to  be  opened,  to  settlement  in  that  Terri* 
tory,  except  those  opened  to  settlement  April  22^  1889 ;  also  that  the 
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aathority  of  probate  judges  to  act  in  townsite  matters  was  conferred 
hy  the  act  of  the  territorial  legislature,  which  took  effect  December  25, 
1890.  We  must  also  recall  the  fact  that  by  the  act  of  March  3, 1891^ 
other  vast  tracts  of  land  in  said  Territory  were  to  be  opened  to  settle- 
ment, and  that  the  Public  Land  strip  had  already  been  opened.  It 
was  entirely  competent  for  Congress  to  extend,  or  to  change  the  man- 
ner in  which  the  jurisdiction  of  the  probate  judges  should  be  exercised, 
and  to  ratify  the  acts  of  the  Territorial  Legislature  granting  jurisdiction 
to  said  officers. 

It  is  true  that  the  first  section  of  chapter  85  of  the  Statutes  of  Okla- 
homa (page  1170)  provides  that : 

Whenever  any  portion  of  the  public  lands  of  the  United  States  have  been,  or  shaU 
be,  settled  upon  and  oocnpied  as  a  townsite  ....  if  not  incorporated,  then 
for  the  judge  of  the  probate  court  of  the  county  in  which  such  town  may  be  situated 
to  enter  at  the  proper  land  office  the  land  so  settled  upon  and  occupied,  etc. 

But  it  cannot  be  presumed  that  the  territorial  legislature  intended 
its  act  to  extend  to,  or  to  embrace,  lands  which  had  been,  by  express  act 
of  Congress,  excepted  from  the  jurisdiction  of  the  officers  named,  but  if 
such  was  the  intention  of  the  legislature,  it  would  have  no  effect  as  against 
the  positive  enactment  of  Congress,  excluding  the  jurisdiction  of  said 
officers  from  the  lands  in  question;  there  were,  however,  lands  upon 
which  the  legislation  by  the  territorial  legislature  could  take  efiect,  and 
it  was  competent  for  Congress  to  ratify  such  legislation,  but  if  this 
legislation  could  not,  by  reason  of  existing  law,  extend  to  certain  lands, 
it  will  not  do  to  assume  that  the  ratifying  act  of  Congress  imparted  life 
to  the  same,  unless  such  intention  was  clearly  expressed  in  the  Ian* 
goago  used  in  said  act.    There  was  no  such  intention  expressed. 

Yarious  tracts  of  the  lands  opened  to  settlement  April  22, 1889,  hav* 
ing  been  occupied  as  townsites,  and  there  being  no  law  under  which 
they  could  be  entered,  in  view  of  the  act  of  May  2, 1890,  Congress,  by 
act  of  May  14, 1890,  provided  a  board  of  trustees  as  a  medium  through 
which  entries  could  be  made;  this  was  a  special  act,  applicable  only  to 
ahmited  area  of  land,  and  the  later  act  of  March  3, 1891,  recognizing 
and  extending  the  jurisdiction  of  probate  judges  in  townsite  matters 
over  other  and  different  bodies  of  land,  is  perfectly  consistent  and  har- 
monious with  said  special  act,  and  the  act  of  May  2, 1890.  All  three 
remain  in  full  force  and  effect  within  the  respective  limits  so  clearly 
defined  in  said  acts. 

It  must,  therefore,  be  held  that  there  has  been  no  change  or  repeal 
of  the  acts  of  May  2, 1890,  and  May  14, 1890,  so  far  as  relates  to  town- 
site entries  within  the  limits  of  the  lands  opened  to  settlement  on  April 
22, 1889,  and  that  the  only  manner  in  which  townsites  can  be  entered 
therein,  is  through  the  medium  of  a  board  of  trustees. 

Tour  decision  is  therefore  affirmed. 
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Gray  v.  Whitehousb, 

Motion  for  review  of  departmental  decision  of  October  10, 1892, 15  L. 
D.,  352,  denied  by  Secretary  Noble,  February  1, 1893. 


CONFIBMATION    SECTION  7»  ACT  OP  MARCIS  8^  1891. 

United  States  v.  Bullen. 

The  pendency  of  an  application  to  contest  an  entry  at  tbe  date  of  the  passage  of  the 
act  of  March  3, 1891,  does  not  defeat  confirmation  of  said  entry  for  the  benefit 
of  a  transferee. 

A  claim  of  prior  Indian  occnpancy  set  np  to  defeat  confirmation  under  the  body  of 
said  section  can  not  be  entertained  for  such  purpose,  where  the  entry  was  not 
made  in  violation  of  any  departmental  regulation,  and  such  claim  is  not  asserted 
for  a  term  of  years,  and  then,  not  until  after  the  passage  of  said  confirmatory 
a«t. 

First  Assistant  Secretary  Chandler  to  the  Oommissioner  of  the  General 

Land  Office^  February  i,  1893. 

The  land  involyed  in  this  controversy  is  lots  1  and  2,  Sec  28,  and  lot 
1,  Sec.  29,  T.  49,  B.  13,  Ashland,  Wisconsin,  land  district. 

Joseph  A.  Bnllen  made  pre-emption  cash  entry  of  said  tract,  Feb- 
ruary 9,  1854,  and  on  February  18,  following,  sold  and  transferred 
the  same  to  one  George  L.  Becker,  who,  on  December  19,  1854,  sold 
and  transferred  it  to  William  W.  Corcoran  and  others.  I  shall  go  into 
the  history  of  the  case  only  so  far  as  it  is  necessary  to  present  the 
question  before  me.  The  case  has  been  before  the  department  before. 
(Joseph  A.  Bullen,  8  L.  D.,  301.)  By  that  decision  it  was  determined 
that  while  the  entry  was  under  investigation  by  the  government  at  the 
instance  of  the  Hon.  Secretary  of  War,  the  contests  offered  by  John  A. 
Bardon  and  Frank  W.  Gage  should  not  be  entertained,  but  my  prede- 
cesser  directed — 

that  you  cause  a  special  agent  of  the  government  to  make  thorough  inquiry  and  ex- 
amination into  all  the  facts  and  take  such  steps  to  protect  the  public  interests,  as 
appear  to  be  requisite  and  proper.  The  special  agent  should  be  directed  to  malce 
fuU  report  to  your  office,  in  regard  to  the  present  value  of  the  land,  its  situation 
and  circumstances  and  all  material  facts. 

On  January  10, 1891,  Frank  Lemiux  presented  an  "  Indian  allotment 
application,"  under  the  act  of  February  8, 1887  (24  Stat.,  388),  for  lots 
1  and  2  of  said  tract  alleging  residence  thereon  for  "  thirty  years  and 
more."  It  is  shown  by  affidavits  that  Lemiux  is  a  member  of  the  Fond 
du  Lac  band  of  Chippewa  Indians;  that  he  settled  upon  said  land  in 
1849  and  has  lived  there  ever  since.  His  application  was  rejected  be- 
cause of  "  cash  entry  made  by  J.  A.Bullen, February  9, 1854."  Lemiux 
appealed. 

On  May  16, 1891,  one  of  your  special  agents  reported  that  he  had 
been  unable  to  find  any  evidence  of  fraud  and  from  an  examination  of 
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the  exhibits  accompanyiDg  his  report,  I  am  satisfied  as  to  the  correct- 
ness of  his  conclusion.  It  is  also  shown  by  his  report  that  the  land  in 
controversy  is  now  a  part  of  the  city  of  Superior,  Wisconsin,  that  it 
has  been  platted  into  lots  and  blocks,  streets  and  alleys,  and  the  lots 
been  sold  ^^  to  about  400  ^turchasers." 

On  July  3, 1891,  the  acting  Secretary  of  War,  in  reply  to  your  letter 
of  May  21, 1891,  advised  you  that  after  further  examination  of  the  case, 
his  department  ^'  has  no  evidence  or  argument  to  submit  in  the  prem- 
ises, or  objection  to  the  issue  of  a  patent  in  due  course  to  the  land  in 
dispute.'' 

On  May  1,  1891,  counsel  "  for  estate  of  W,  W.  Corcoran  ^t  aL  lot 
owners  "  in  the  city  of  Superior,  filed  a  motion  for  the  confirmation  of 
the  Bullen  entry  under  the  act  of  March  3, 1891. 

By  letter  of  September  22, 1891,  you  considered  the  case  in  all  its  fea- 
tures and  decided  that  the  entry  of  Bullen  should  be  approved  for  pat- 
ent in  accordance  with  section  7,  of  said  act.  Both  Lemiux  and  Bardon 
appealed;  the  former  assigning  as  error  your  action  in  not  considering 
his  rights  under  his  said  application;  error  in  some  of  your  findings  of 
£^t,  and  finally  in  not  ordering  a  hearing  to  determine  whether  Lemiux 
occupied  the  land  prior  to  the  initiation  of  BuUen's  claim;  while  the 
latter  in  a  number  of  specifications,  alleges,  substantially,  that  you 
erred  in  holding  that  the  Bullen  entry  should  be  confirmed  for  patent 
under  said  act  of  March  3, 1891. 

It  is  unnecessary  to  discuss  many  of  the  alleged  errors  raised  by  the 
appeals,  for  the  reason  that  the  Bullen  entry  is  unquestionably  con- 
firmed by  the  act  of  March  3, 1891  (26  Stat.,  1095).  The  seventh  sec- 
tion of  said  act  provides,  among  other  things,  that — 

all  ODiries  made  under  the  pre-emption,  homestead,  desert-landi  or  timber- culture 
laws,  in  which  final  proof  and  payment  may  have  been  made  and  certificates  issued, 
and  to  which  there  are  no  adverse  claims  originating  prior  to  final  entry  and  which 
have  been  sold  or  inonmbered  prior  to  the  first  day  of  March,  eighteen  hundred  and 
eighty-eight,  and  after  final  entry,  to  bona  fide  porchasers  or  Incumbrancers,  for  a 
Taluable  consideration,  shaU,  unless  upon  an  investigation  by  a  government  agent, 
fraud  on  the  part  of  the  purchaaer  has  been  found,  be  confirmed  and  patented  upon 
presentation  of  satisfactory  proof  to  the  land  department  of  such  sale  or  incum- 
brance. 

Prior  to  the  final  entry  by  Bullen  there  were  no  adverse  claims  ex- 
isting; it  was  sold  prior  to  March,  1888,  and  after  final  entry  for  valu- 
able consideration,  and  upon  an  investigation  ordered  by  the  govern- 
ment, no  fraud  upon  the  part  of  the  purchaser  has  been  found.  Under 
these  circumstances  the  entry  of  Bullen  must  be  confirmed,  (Witcher 
«.  Conklin,  14  L.  B.,  349;  United  States  v.  Gilbert  et  at,  id.  661). 

This  being  the  fact,  it  was  not  error  on  your  part  to  refuse  to  consider 
the  alleged  rights  of  either  of  the  appellants.  (Sheppard  v.  Ekdahl, 
13  L.  D.,  637.) 

It  is  insisted  by  counsel  for  Lemiux  that  his  alleged  prior  occupancy 
of  a  part  of  said  land  should  give  him  the  right  now  to  enter  it  under 


80  DECISIONS  BELATINQ  TO   TH£   PtJBLIG  LAITM. 

the  said  act  of  Febraary  3, 1887,  supra.  It  will  be  observed  that  be 
comes  here  with  an  application  to  enter  land  that  had  passed  to  a  eaali 
entry  abOat  thirty-seven  years  before.  The  most  that  could  be  done 
under  ordinary  circumstances  would  be  to  allow  him  to  contest  the  en- 
try. But  in  view  of  the  act  of  March  3, 1891,  he  would  not  be  in  any 
better  condition  to  contest  the  entry  than  other  persons.  In  other 
words  he  would  have  been  required  to  establish  his  right  to  the  land  by 
a  contest,  but  inasmuch  as  the  entry  is  confirmed  under  the  act  of  Con- 
gress a  contest  can  not  now  be  ordered. 

The  case  of  Tom  and  Louis  v.  McCarthy  (13  L.  D.,  578),  is  cited  as  an 
authority  by  counsel  for  not  allowing  this  entry.  There  is  a  wide  dis- 
tinction between  the  two  cases.  There  McOarty  made  his  homestead 
entry  on  the  land  occupied  by  the  Indians  after  the  issuance  of  the  cir- 
cular of  October  26, 1887  (6  L.  D.,  341).  By  that  circular  local  officers 
were  directed  not  to  permit  entries  upon  lands  occupied  by  Indian  in- 
habitants. Fo  such  regulation  existed  when  the  entry  of  Bullen  was 
made.  Again,  the  Indians  Tom  and  Louis,  proceeded  at  once  to  assert 
their  rights,  while  in  the  case  at  bar  the  Indian  has  rested  for  thirty- 
seven  years,  suffered  an  entry  to  be  made;  the  land  to  be  transferred  to 
innocent  purchasers  and  a  thriving  city  to  be  located  thereon  years  be- 
fore he  attempted  to  make  any  claim.  His  hiches  is  great.  I  see  no 
error  in  your  judgment,  it  is  therefore  aflirmed  and  you  will  pass  the 
entry  to  patent,  under  the  rule. 
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UORTHEEN  PACIPIO  E.  E.  CO.  V.  PLUMB. 

The  possession  of  land,  accompanied  with  valaable  improrements  thereon,  at  dat« 
of  definite  location,  by  one  daly  qnalifled  to  assert  a  right  thereto  nnder  the 
settlement  laws,  operates  to  defeat  the  grant,  and  the  fact  that  the  claim  sub- 
sequently set  up  by  snch'occnpant  is  not  under  said  laws,  in  no  manner  affects 
his  rights  in  the  premises. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  Land  Office,  Fdh 

ruary  i,  1893. 

I  have  considered  the  appeal  by  the  iforthem  Pacific  Eailroad  Com- 
pany, ftom  your  decision  of  November  6, 1891,  rejecting  its  claim  to 
the  NW.  i  of  the  NW.  J,  Sec.  17,  T.  2  S.,  E.  5  E.,  Bozeman  land  dis- 
trict, Montana,  included  in  the  desert  land  entry  No.  169  by  Byron 
Plumb,  made  May  4, 1883,  upon  which  he  made  proof  and  final  certifi- 
cate No.  71  issued  July  6, 1886. 

This  tract  is  within  the  primary  limits  of  the  grant  for  said  company 
as  shown  by  the  map  of  definite  location  filed  July  6, 1882,  and  was 
also  included  within  the  limits  of  the  withdrawal  of  February  21, 1872, 
upon  the  filing  of  the  map  of  general  route. 
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It  was  listed  by  the  company  on  account  of  its  grant,  but  such  list 
was  rejected  by  the  local  officers,  December  21, 1886, 

for  the  reason  that  said  tract  of  land  is  ooyered  with  declaratory  statement  No.  474, 
made  by  William  H.  Canghman^  March  26, 1869,  alleging  settlement  March  1, 1869, 
farther  covered  with  desert  land  entry  No.  159  made  by  Byron  Plumb  May  4,  1883, 
who  made  final  desert  land  entry  No.  71  July  6,  1886. 

Upon  appeal  said  list  and  the  entry  by  Plumb  were  considered  to- 
gether  by  your  letter  of  November  19, 1890,  in  which  it  was  held  that 
the  unexpired  pre-emption  filings  of  record  at  the  date  of  the  filing  of 
tbe  map  of  general  route  served  to  except  the  land  in  question  firom  the 
effect  of  the  withdrawal  made  thereon,  but,  as  there  was  nothing  then 
before  you  to  show  the  status  of  the  land  at  the  date  of  the  defljiite  lo- 
cation of  the  road,  a  hearing  was  ordered  for  that  purpose. 

The  showing  made  at  that  hearing  not  being  deemed  sufficient,  a  fur- 
ther hearing  was  ordered.  Upon  this  testimony  you  held  that  the  land 
was  excepted  from  the  grant,  from  which  holding  the  company  appeals. 

The  only  question  raised  by  the  appeal  is  as  to  whether  the  occu- 
pancy  shown  by  Plumb  was  sufficient  to  defeat  the  grant. 

It  appears  that  in  1881  Plumb  took  possession  of  the  tract  in  ques- 
tion, together  with  an  a^oining  forty  acre  tract,  upon  which  he  resided. 
In  the  spring  of  1882  he  broke  the  entire  tract  in  question  and  enclosed 
it  with  a  fence,  and  has  since  had  x)ossession  of  and  improved  the  land. 
He  had  never  exercised  the  pre-emption  right,  and  was  therefore  duly 
qualified  to  claim  the  land  under  his  settlement  right.  In  1886  he  con- 
tracted to  purchase  the  adjoining  forty  acres,  upon  which  he  bad  resided, 
from  the  company,  and  at  the  hearing  it  was  sought  to  show  that  he 
also  dahned  the  land  in  question  under  the  grant  at  the  date  of  the 
definite  location  of  the  road,  but  the  testimony  will  not  warrant  such  a 
finding. 

Being  in  x>osse8sion  of  the  land  in  question  at  the  date  of  the  definite 
location  of  the  road  with  valuable  improvements  thereon,  and  duly 
qualified  to  assert  a  right  thereto  under  the  settlement  laws,  be  bad 
such  a  right  to  the  land  as  served  to  defeat  the  grant,  and  the  fact  that 
the  claim  subsequently  asserted  by  him  was  under  a  different  law  from 
those  providing  for  settlement  can  in  no  wise  affect  his  rights  in  the 
premises. 

Being  excepted  from  the  grant  by  reason  of  his  settlement.  Plumb 
was  at  liberty  to  seek  title  from  the  government  under  any  law  under 
which  such  lands  might  be  taken. 

The  attempted  listing  by  the  company  will  therefore  stand  rejected, 
and  your  decision  is  accordingly  affirmed. 


HiTTLB  V.  Rhea. 

Motion  for  rehearing  in  the  case  decided  by  the  Department  August 
25, 1892, 15  L.  D.,  223,  denied  by  Secretary  I^oble,  February  1,  1893. 
12771— VOL.  16 6 
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oklahoma  townsite-^ection  87,  act  op  march  8,  1891. 

Watonga  Townsite. 

In  yiew  of  tlie  proyisioiiB  contained  in  the  territorial  act,  an  entry  of  a  townsite  in 
Oklahoma  under  section  37,  act  of  March  3,  1891,  shoald  not  be  allowed  in  the 
absence  of  due  showing  that  a  migority  of  the  lot  occupants,  or  owners,  deeiie 
Buc'h  action  to  be  taken. 

An  entry  however,  allowed  without  such  showing  may  stand,  where  it  subsequently 
appears  that  no  resident  of  the  town  objects  to  said  entry,  but  that  the  action 
taken  meets  with  the  approval  of  the  lot  owners  and  residents. 

Tlie  personal  qualifications,  as  an  eutryman,  of  one  who  makes  a  townsite  entry  no- 
der  said  act  can  not  be  taken  into  consideration,  as  he  acts  only  aa  the  agent  of 
the  parties  entitled  to  perfect  their  claims  to  lots  within  said  townsite. 

The  allegation  that  some  of  the  lot  claimants  entered  the  Territory  prior  to  the  time 
fixed  therefor,  and  hence  are  not  entitled  to  perfect  their  claims,  should  not  be 
considered  in  connection  with  a  townsite  entry  under  said  section,  but  left  for 
subsequent  consideration  in  the  adiusrnient  of  individual  claims. 

Secretary  Ifoble  to  the  Commissioner  of  the  General  Land  Office^  February 

i,  1893. 

I  have  considered  the  case  of  Amos  A.  Ewing,  county  judge  of  county 
"  C,"  Oklahoma,  who  made  entry  for  the  S.  i  of  Sec.  19,  T.  16  K,  B.  11 
W.,  as  the  townsite  of  Watonga,  in  tinist  for  the  several  use  and  beue- 
fit  of  the  occupants  thefieof. 

By  order  of  the  head  of  this  Department,  dated  March  25,  1892,  said 
tract  of  land  was  reserved  as  the  county  seat  of  said  county  ^-C,"  under 
the  provisions  of  section  37  of  the  act  of  March  3, 1891,  (26  Stat.  080). 

Amos  A.  Ewing,  as  probate  judge  of  the  county,  gave  notice  of  his 
intention  to  submit  final  proof  and  make  cash  entry  of  said  land  as  a 
townsite,  on  May  26,  1892,  and  appeared  on  that  day  submitted  proof, 
and  final  entry  was  allowed. 

At  the  same  time,  William  G.  Johnson  appeared  and  filed  a  protest 
against  the  allowance  of  an  entry  by  Ewing,  alleging  various  grounds 
of  objection,  among  them  the  following: 

let.  Said  Ewing,  as  probate  judge,  aforesaid,  has  no  right  or  authority  of  law  to 
make  said  proof  of  said  township  in  trust  for  said  occupants  thereof. 

2d.  There  never  was  a  request  made  by  a  majority  of  the  occupants  by  petition, 
or  otherwise,  asking  said  Ewing,  as  said  judge,  to  prove  up  said  tract  as  a  townsite 
for  the  occupants  thereof  in  trust,  as  is  by  law  required. 

4th.  That  said  A.  A.  Ewiug  is,  and  has  been,  speculating  in  lota  in  said  townsite, 
and  has  bought  an  adverse  right  to  that  of  this  protestant  for,  and  to  lot  No.  15  iu 
block  No.  48,  in  said  town,  and  is  a  "sooner,"  and  did  enter  the  C.  and  A.  country 
prior  to  twelve  o'clock,  noon,  of  April  19,  1892,  in  violation  of  the  President's  proc- 
lamation, of  date  April  12,  1892,  opening  said  C.  and  A.  country  to  settlement,  aud 

has  personally  appointed  a  townsite  commission  for  said  town,  to  wit,  one, 

Snodgrass,  one  Ross  and  one ,  who  are  and  have  been  assuming  the 

duties  of  such  townsite  commission  by  surveying  said  towneitC;  aU  of  which  acts 
and  things  are  wrong,  unjust  and  unlawful.  That  many  persons  have  made  claim 
for  lots  in  said  townsite  through  said  probate  judge,  who  are  "  sooners ''  and  speciilft- 
tors,  and  some  of  whom  said  probate  Judge  knew  to    have  no  right  to  any  poi- 
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tion  of  said  townsite,  and  some  of  whom  are  specTilatmg  in  town  lota  therein,  to  the 
knowledge  of  said  probate  Jadge,  who  are  friends  and  henchmen  of  said  probate 
judge. 

5th.  That  said  protestant  has  laid  olaim  to,  and  improved,  lot  4,  block  20,  and  lot 
15,  block  48,  of  said  townsite. 

6th.  That  it  is  the  desire  and  wish  of  a  great  majority  of  the  bona  fide  oocnpants 
of  said  townsite  to  prove  up  the  same  through  their  corporate  authority,  when  so 
incorporated,  and  not  that  said  probate  judge  shall  prove  up  said  tract. 

All  of  which  facts  protestant  is  ready  and  willing  to  prove  at  any  time  a  hearing 
maybe  ordered  so  as  to  give  protestant  two  days'  notice  thereof,  and  protestant  asks 
for  an  opportunity  to  prove  said  allegations. 

These  charges  were  corroborated  by  W.  S.  Pratt. 

On  the  filing  of  the  protest,  which  was  before  the  final  proof  was 
Biibmitted.  Ewing  moved  to  dismiss  the  protest,  on  the  ground  that, 
^^  the  objections  are  not  well  taken,  and  that  there  are  not  sufficient 
grounds  to  order  a  hearing,  or  to  allow  attorney  fori)rotestant  the  right 
to  cross-examine  the  witnesses  produced  in  said  proof." 

The  local  officers  sustained  this  motion  and  dismissed  the  protest,  and 
refused  to  allow  the  protestant  to  cross-examine  the  witnesses  in  sup- 
port of  the  application  to  make  entry. 

Johnson  appealed,  but  you  sustained  this  action,  and  the  case  is 
before  me  on  appeal  from  your  decision. 

The  first  important  question  to  be  determined  is  this :  if  we  admit 
that  the  charges  can  be  sustained,  are  they  sufficient  to  defeat  the 
entry? 

Johnson  asserts  that  Ewing  had  no  right  to  make  the  entry  in  ques- 
tion. 
iJeetion  37,  of  the  act  of  March  3, 1891,  (26  Stat.,  989-1026)  provides: 

That  as  soon  as  the  county  lines  are  designated  by  the  Secretary  he  shall  reserve 
not  to  exceed  one-half  section  of  land  in  each  county,  to  be  located  near  the  center 
of  said  connty,  for  county  seat  purposes,  to  be  entered  under  sections  twenty-three 
hundred  and  eighty-seven  and  twenty-three  hundred  and  eighty-eight  of  the  Revised 

Statutes. 

Section  2387,  Bevised  Statutes  is  as  follows : 

VVheueyer  any  portion  of  the  public  lands  have  been  or  may  be  settled  upon  and 
occupied  as  a  towiisitey  not  subject  to  entry  under  the  agricultural  pre-emption 
laws,  it  is  lawful,  in  case  such  town  be  incorporated,  for  the  corporate  authorities 
thf^reof,  and,  if  not  incorporated;  for  the  judge  of  the  county  court  for  the  county  in 
which  such  town  is  situated,  to  enter  at  tiie  proper  land  office,  and  at  the  minimum 
price,  the  land  so  settled  and  occupied  in  trust  for  the  several  use  and  benefit  of 
the  occupants  thereof,  according  to  their  respective  interests ;  the  execution  of  which 
tnut,  as  to  the  disposal  of  the  lots  in  such  town,  and  the  proceeds  of  the  sales 
tiiereuf,  to  be  conducted  under  such  regulations  as  may  be  prescribed  by  the  legis- 
lative authority  of  the  State  or  Territory  in  which  the  same  may  be  situated. 

Section  1  of  Chapter  85  of  the  Statutes  of  Oklahoma  (page  1170)  is 
as  follows : 

Whenever  any  portion  of  the  public  lands  of  the  United  States  have  been  or  shall 
^  settled  upon  and  occupied  as  a  townsite,  and  therefore  not  subject  to  private 
entry  under  the  agricultural  pre-emption  laws,  it  shall  be  lawful  and  the  duty  when- 


84  DECISIONS   RELATING  TO  THE   PUBLIC  LANDS. 

ever  requested  by  a  majority  of  the  oocnpants  or  owners  of  the  lots  within  the  limite 
of  the  town,  for  the  corporate  authorities  of  the  town  if  incorporated,  and  if  Dot  in- 
corporated then  for  the  judge  of  the  probate  court  of  the  county  in  which  saeh  town 
may  be  sitnated,  to  enter  at  the  proper  land  office  the  land  so  settled  upon  and  occa- 
pied,  and  hold  the  same  in  trust  for  the  several  use  and  benefit  of  the  occnpanta 
thereof  and  those  holding  by  deed  or  otherwise,  according  to  their  respectiye  inter- 
ests. 

The  other  sections  of  the  Oklahoma  act  point  ont  the  manner  in  which 
the  trust  shall  be  executed,  provide  for  the  settlement  of  conflicting 
claims  by  the  courts  of  the  Territory,  etc. 

It  will  be  observed  that  the  federal  statute  provides  that  ^^  the  exe- 
cution of  which  trust,  as  to  the  disposal  of  the  lots  in  such  town,  and 
the  proceeds  of  the  sales  thereof  to  be  conducted  under  such  regala- 
tions  as  may  be  prescribed  by  the  legislative  authority  of  the  Stat«  or 
Territory  in  which  the  same  may  be  situated.'' 

The  territorial  statut'C  provides,  in  effect,  that  before  an  entry  shall 
be  made  by  the  probate  judge  or  the  corporate  authorities,  he  or  ther, 
as  the  case  may  be,  shall  be  requested  to  take  such  action  by  a  majority 
of  the  occupants  or  owners  of  the  lots  within  the  limits  of  the  towB, 
in  other  words,  the  territorial  act  clearly  contemplates  that  before  an 
entry  is  made  a  majority  of  the  citizens,  or  those  interested,  shall  indi- 
cate Iheir  desire  that  such  action  shall  be  taken.  The  entry  is  tx)  be 
made  for  the  benefit  of  the  occupants  of  the  town,  and  they  have  a 
right  to  elect  by  whom  the  entry  shall  be  made  in  accordance  with  the 
Btatui  e.  There  is  no  conflict  in  the  territorial  act  with  the  spirit  and 
intent  of  tLe  federal  statute,  the  former  simply  provides  the  machiuery 
for  carrying  the  latter  into  effect. 

In  the  proof  submitted  in  support  of  the  entry  in  question,  there  is 
nothing  to  show  that  a  majority,  or  any  number  of  the  occupants  of  tlie 
town,  requested  the  probate  judge  to  make  the  entry. 

It  appears,  however,  that  since  said  entry  was  allowed,  a  large  nnm- 
ber  of  persons  have  filed  affidavits,  alleging  that  they  are  occupants 
and  residents  of  Watonga  and  vicinity,  and  that  they  desire  the  entry 
to  be  made  by  the  probate  judge  for  the  use  and  benefit  of  the  occupants 
of  the  town.  One  affidavit  to  this  effect  is  signed  by  sixty-six  i)ersons, 
and  in  addition  there  are  numerous  single  affidavits  filed  to  the  same 
effect.  Among  the  parties  making  these  affidavits  are  the  register  of 
deeds  for  the  county,  three  county  commissioners,  the  county  clerk,  the 
county  sheriff'  and  others. 

It  also  appears  that  the  protestant  Johnson  is  not,  nor  never  has 
been,  a  resident  of  the  town  of  Watonga,  and  there  appears  to  be  no 
resident  of  said  town  who  is  objecting  to  the  entry  made  by  the  probate 
judge. 

It  is  alleged  by  Johnson  that  Ewing  is  a  "  sooner,^  that  he  entered 
within  the  limits  of  the  lands  opened  to  settlement  prior  to  the  time 
fixed  by  the  President  in  his  proclamation.  There  is  no  evidence  to  sus- 
tain this  charge,  but  if  we  admit  that  it  is  true,  the  fact  would  not  dia- 


DECISIONS  RELATING  TO  THE   PUBLIC  LANDS.  85 

qualify  him  from  making  the  townsite  entry,  as  the  agent  only,  of  those 
parties  who  are,  under  the  law,  entitled  to  perfect  their  claims  to  the 
lots  within  the  townsite.  In  making  the  entry,  he  acts  as  the  agent 
merely  of  others,  and  his  personal  qaaliflcations  or  disqualifications  as 
an  entryman  of  public  lands  are  not  to  be  taken  into  consideration. 

It  is  also  alleged  that  many  of  the  persons  who  claim  lots  are  dis- 
qaallfied  from  perfecting  title  to  same  by  reason  of  entering  the  Terri- 
tory prior  to  the  time  fixed  by  the  President  in  his  proclamation. 

This  is  a  question  that  this  Department  cannot  consider  in  connec- 
tion with  this  entry.  K  parties  are  disqualified  to  make  entries,  it  is 
bat  reasonable  to  assume  that  their  claims  will  be  contested,  in  which 
event,  the  case  wiU  go  before  the  proper  courts  of  the  Territory  for  de- 
termination^  and  it  must  be  assumed  that  the  officers  of  the  courts, 
who  are  also  federal  officers,  will  properly  perform  their  duty,  and  if  it 
is  found  that  these  claimants  are  disqualified  by  reason  of  violating  the 
law,  and  the  terms  of  the  President's  Proclamation,  that  these  claims 
win  be  rejected,  as  they  would  be  if  they  were  before  this  Department 
for  consideration. 

While  there  have  been  irregularities  in  the  manner  of  making  the 
entry  under  consideration,  as  heretofore  pointed  out,  I  do  not  think 
they  justify  the  rejection  of  the  proof^  and  the  cancellation  of  the  entry, 
in  view  of  tke  fact  that  so  far  as  the  record  shows,  it  is  the  unanimous 
desire  of  the  residents  of  the  town  that  the  entry  should  be  allowed  to 
stand.  If  the  protestant  Johnson  had  any  rights  in  the  premises,  the 
law  clearly  pointed  out  the  way  in  which  he  could  assert  the  same  in 
the  courts  oi  the  Territory. 

For  the  reasons  given,  I  do  not  think  the  local  officers  erred  in  dis- 
missing the  protest. 

Tour  action  is  therefore  affirmed. 

In  this  connection,  however,  I  desire  to  say,  that  you  will  at  once 
instruct  the  local  officers  in  Oklahoma,  in  future  not  to  allow  an  entry 
under  section  2387,  B.  S.,  until  they  are  satisfied  that  a  minority  of  the 
occupants  or  owners  of  the  lots  within  the  town  desire  that  such  action 
be  taken,  and  the  same  instmctious  should  be  given  to  local  officers  in 
all  states  and  territories,  where  the  provisions  of  the  state  or  territorial 
law  in  that  respect,  are  similar  to  those  of  Oklahoma 


FBB-BllfPTIOX  FIL.ING— SSCXION  2260  B.  8. 

Oallsbn  v.  Bbown. 

A  settler  who  remoYes  ftom  land  of  his  own  to  another  tract  and  makes  homestead 
entry  thereof,  may  snbseqnently  relinquish  saoh  entry  and  make  pre-emption 
filing  for  the  same  land,  where  such  action  is  taken  in  good  faith  and  not  for  the 
purpose  of  evading  the  proyisions  of  section  2260  B.  S* 
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First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  February  i,  1693. 

I  have  considered  the  case  of  Theodore  Oallsen  v,  James  Brown,  od 
appeal  by  the  former,  from  your  decision  of  February  24, 1892,  dismiss 
ing  his  protest  against  the  final  proof  of  the  latter,  on  his  pre-emption 
filing  for  the  NW.  J,  Sec.  27,  T.  8  N.,  R.  7  W.,  Oregon  Oity  land  dis 
trict,  Oregon. 

It  appears  that  Brown  made  homestead  entry  for  this  land  on  Angnst 
4, 1885,  which  was  held  for  cancellation  by  your  predecessor,  on  April 
15,  1887.  On  April  9, 1888,  he  filed  a  relinquishment  in  the  local  office, 
and  secured  the  cancellation  of  the  entry,  and  immediately  filed  a  pre- 
emption declaratory  statement  therefor. 

On  February  23,  1889,  Oallsen  made  homestead  entry  for  the  tract. 
Brown  gave  notice  of  his  intention  to  offer  final  proof  on  November  26, 
1889;  Oallsen  appeared  and  protested  this  proof,  and  cross-examined 
Brown  and  his  witnesses,  but  offered  no  testimony.  The  proof  was 
accepted  by  the  local  officers,  and  Oallsen  appealed  from  their  judg 
ment.  Upon  consideration  of  the  case  you  affirmed  their  ruling,  alloff- 
ing  Oallsen's  entry,  however,  to  stand  subject  to  the  superior  rights  of 
Brown.    Thereupon,  Oallsen  appealed  the  case  to  the  Department 

The  testimony  clearly  shows  that  in  1885,  when  Brown  set  up  a  claim 
to  the  tract  in  dispute,  and  at  the  time  he  submitted  his  final  proof,  he 
was  the  owner  of  another  tract  of  land  just  how  much  is  not  shown, 
which  he  had  rented  to  one  Twilight  in  1885.  After  renting  the  land. 
he  was  for  a  short  time  in  the  town  of  Knappa,  belbre  he  went  on  the 
land  in  controversy,  but  he  made  his  home  on  his  &rm,  and  had  no 
other  home. 

It  is  not  shown  how  it  occurred  that  the  homestead  entry  was  held 
for  cancellation;  there  does  not  appear  to  have  been  any  contest, nor 
is  it  disclose^l  that  any  action  was  taken,  except  that  it  was  "  held  for 
cancellation,''  and  a  hearing  was  ordered. 

It  is  claimed  by  counsel  for  Oallsen,  that  while  Brown  could  move 
from  land  of  his  own,  and  make  homestead  entry,  that  when  he  relin- 
quished the  homestead,  he  relinquished  all  rights  acquired  by  it,  and 
that  it  was  as  if  it  had  never  existed,  and  thus  cutting  it  out  of  the  rec- 
ord, would  leave  him  as  if  he  had  filed  the  pre-emption  at  first.  I  can 
rciidily  see  that  a  person  should  not  be  allowed  to  make  a  pre-emption 
filing  when  a  homestead  entry  was  fraudulently  miide,  simply  to  work 
out  a  pretended  change  of  residence,  that  is,  where  the  homestead  entry 
was  made  only  as  a  means  to  reach  a  pre-emption  filing.  Time  would 
not  remove  such  a  fraud.  If  primarily  the  entry  was  made  to  evade 
the  inhibition  of  the  second  clause  of  section  2260,  R.  S.,  it  would  not 
matter  whether  it  stood  a  year  or  a  day,  it  would  renmin  a  firaud  and 
should  not  be  allowed  to  defeat  the  statute.  Fraud  is  never  prei^uined, 
however  5  it  must  be  proven,  and  in  the  case  at  bar,  the  protestaut  has 
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&iled  to  show  by  even  circumstances  that  Brown  at  the  time  he  made 
his  homestead  entry,  had  any  thought  of  relinquishing  it,  or  that  it  was 
made  in  bad  fiaith,  and  to  evade  the  statute.  If  he  settled  on  this  land 
in  good  foith,  to  make  a  home  there,  he,  in  law  as  well  as  fact,  changed 
Ms  residence  fh>m  the  former  place,  and  to  all  intents  and  purposes 
became  a  resident  on  this  land.  His  removal  '^  from  his  residence  on 
his  own  land  "  would  in  fact  as  well  as  in  law,  be  complete. 

Then  when  the  homestead  entry  was  canceled,  he  made  his  filing, 
but  he  did  not  then  live  on  his  own  land,  nor  have  to  remove  from  it. 
The  fact  that  the  entry  was  held  tor  cancellation  when  he  filed  his  re- 
Unquishment,  is  a  circumstance  in  his  favor,  as  it  tends  to  show  tliat 
the  relinquishment  was  induced  by  the  action  of  your  office,  rather 
than  being  his  original  intention. 

He  had  made  considerable  improvement  on  the  land.  He  had  a 
house  of  sawed  lumber,  with  door  and  three  windows,  barn  sixteen  by 
sixteen  feet,  second  house  (as  an  addition),  some  land  *'  slashed,*'  some 
cleared  and  fenced;  total  value  estimated  at  $500  or  $600,  and  this  im- 
provement had  been  made,  and  his  pre-emption  filing  was  on  record, 
when  Gallsen  went  upon  the  land.  There  is  no  evidence  that  Oallsen 
has  done  anything  on  the  land,  so  the  equity  in  the  case  is  with  Brown. 

Having  fiilly  considered  the  case,  I  do  not  find  that  you  erred  in 
finding  in  favor  of  Brown,  your  decision  is  therefore  affirmed. 


PRACTICE-RKVrEW-RITLE  78. 

WiLOox  V.  Bible  bt  al. 

Hhit  proTUiona  of  Rale  78  of  Practice  requiring  a  motion  for  review  to  be  accom- 
panied by  an  affidavit  that  snch  motion  ia  made  in  good  faith  and  not  for  the 
porpose  of  delay,  will  be  enforced  with  a  reasonable  degree  of  strictness  when 
invoked  by  the  adverse  party. 

Secretary  Noble  to  the  Oommiseianer  of  the  General  Land  Office^  February 

3,  1893. 

The  attorneys  for  NeLson  Wilcox  have  filed  a  motion  for  a  review  of 
the  departmental  decision  dated  August  26,  1892,  in  the  case  of  said 
Wileox  V,  Benton  Bible  and  James  Vandeventer  et  al.,  transferees,  in- 
volving the  S.  i  and  the  NW.  i  of  the  SW.  J  and  the  8  W.  i  of  the  SE. 
i  of  Sec.  21,  T.  33  N.,  E.  48  W.,  6th  p.  m.,  Chadron,  Nebraska. 

The  motion  is  as  foUows: 

Comes  now  the  contestant  and  moves  the  Honorable  Secretary  for  a  review  of  tho 
record  in  the  above  entitled  action  because  the  late  order  made  therein  is  contrary 
to  law,  as  applied  to  the  evidence  in  this  case  and  because  the  findings  are  not  sup- 
ported by  the  facts. 

Spraoub  and  Fishkr, 

Attorneys  for  contestant. 
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On  December  2, 1892^  Bardett,  Thompson  and  Law,  attorneys  Ibr  the 
claimant,  filed  a  motion  to  dismiss  said  motion  for  review  as  follows: 

Now  oomes  the  olaimant  aforesaid^  by  Bnrdett,  Thompson  and  Law,  his  attorneyB, 
who  appear  specially  for  that  purpose,  and  move  and  ask  the  Honorable  Secretary 
of  the  Interior  to  dismiss  and  deny  said  motion  for  review  and  reconsideration,  upon 
the  following  grounds : — 

1.  Bnle  78  of  the  Rules  of  Practice  declares  as  follows: 

Motions  for  rehearing  and  review  must  be  accompanied  by  an  affidavit  of  the  party, 
or  his  attorney,  that  the  motion  is  made  in  good  faith,  and  not  for  the  purpose  of 
delay. 

No  such  affidavit  accompanied  the  motion  in  question. 

We,  therefore,  insist  that  said  motion  for  review  and  reoonsideration  be  denied 
and  dismissed. 

2.  An  allegation  that  a  deoision  is  contrary  to  the  law  or  contrary  to  the  evidence, 
is  not  suthcient  to  sustain  a  motion  for  review. 

Such  is  the  allegation  of  the  motion  in  question. 

Rule  78  of  the  Rnles  of  Practice  requires  that  motions  for  rehearing 
and  review  must  be  accompanied  by  an  affidavit  showing  that  the  mo- 
tion is  made  in  p^ood  faith  and  not  for  the  parpose  of  delay.  There  is 
no  such  affidavit  filed  in  cx)nnection  with  this  motion.  By  the  motion 
to  dismiss  the  Department  is  called  upon  by  one  of  the  parties  litigant 
to  enforce  one  of  its  plain,  well  understood  rules  of  practice.  Under 
such  circumstances  the  rule  will  be  enforced  within  a  reasonable  degree 
of  strictness.    The  motion  for  review  is  therefore  dismissed* 


PRACTICE— MOTION  TO  DISMISS— REHBABING. 

Snider  v.  Wrkjht. 

Where  the  contestant,  in  proceedings  hefore  a  commissioner  under  Rule  35  of  Prac- 
tice, submits  the  testimony  of  his  witnesses,  and  the  defendant  files  a  motion  to 
diHmiss  the  contest  for  want  of  sufficient  evidence,  and  submits  no  testimony  ex- 
cept his  own,  he  is  not  thereafter  entitled  to  a  further  hearing  for  the  purpose  of 
submitting  additional  testimony,  in  the  event  that  his  motion  to  dismiss  is  over- 
ruled by  the  local  office. 

First  Assistant  Secretary  Chandler  to  the  Oommissioner  of  the  Oeneral 

La/nd  Office,  February  3, 1893. 

Louis  T.  Wright  has  appealed  from  your  decision  of  February  8, 1892, 
holding  for  cancellation  his  homestead  entry  for  the  SE.  ^of  Bee.  13, T. 
1  N.,  E.  43,  Denver  land  district,  Colorado. 

The  testimony  was  taken,  under  rule  35,  before  W.  E.  Hays,  notary 
public,  at  Wray,  Colorado. 

After  the  contestant  had  submitted  his  testimony  it  appears  of  record 
that  counsel  for  the  defendant  filed  the  following  motion : 

That  the  register  and  receiver  dismiss  this  contest,  for  the  reason  that  the  wit* 
nesses  are  all  relativen  of  the  oontestant,  and  the  evidence  is  not  sufficient  for  the 
cancellation  of  the  entry,  and  the  contest  is  speculative,  and  tbe  attorney  has  failed 
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to  find  (filef)  ftoy  power  of  attorney  or  authority  to  try  said  case  as  by  the  Rules  of 
Practice  required— the  attorney  of  record  in  said  case  not  being  present  or  partici- 
pating in  the  trial. 

To  this  motion  counsel  for  the  contestant  objected. 

Counsel  for  the  defendant^  evidently  expecting  that  when  the  record 
of  proceedings  was  transmitted  by  the  notary  public  to  the  local  officers, 
the  latter  would  sustain  his  motion,  took  the  testimouy  of  the  defend- 
ant only,  but  when  the  record  reached  the  register  and  receiver  they 
overruled  the  motion  to  dismiss,  examined  the  testimony  taken,  and 
found  that  the  defendant  had  not  resided  upon  his  claim  in  good  faith 
as  required  by  the  homestead  law. 

He  then  applied  to  the  local  of&cers  for  a  rehearing,  on  the  ground 
that  on  the  trial  he  stood  ready  to  offer  the  testimony  of  witnesses;  but 
his  attorney  feeling  satisfied  that  the  testimony  offered  by  the  contest- 
ant was  not  sufficient  to  warrant  the  contest  being  sustained,  he  ad- 
vised claimant  not  to  offer  the  testimony  of  witnesses,  thereby  leaving 
the  testimony  of  claimant  alone  and  unsupported  and  claimant  further 
alleges  under  oath  that  he  could  procure  certain  witnesses  named,  who 
would  support  his  own  testimony  produced  at  the  former  hearing. 

The  register  and  receiver  held  that,  under  the  circum  stanches  above 
set  forth,  the  defendant  had  waived  all  rights,  and  refused  to  grant  a 
rehearing.  Thereupon  the  defendant  appealed  to  your  office;  and  your 
decision  of  February  18, 1892,  affirmed  that  of  the  local  offict^rs. 

The  first  question  for  consideration  is,  whether  by  taking  the  testi- 
mony of  the  defendant,  his  counsel  practically  waived  his  motion  to 
dismiss. 

In  my  opinion,  under  the  circumstances  above  set  forth,  the  defend- 
ant must  be  considered  as  having  had  his  day  in  court. 

The  present  counsel  for  defendant  expresses  his  opinion  that  the 
former  attorney  was  in  error,  in  this  respect,  but  contends  that  the  de- 
fendant ought  now  to  be  allowed  to  introduce  the  testimony  of  his  wit- 
nesses, "in  order  that  the  Department  may  have  all  the  facts  in  the 
case  to  justly  determine  the  issues  involved."  But  the  fact  that  the 
defendant's  attorney  at  the  hearing  did  not  conduct  the  case  as  skill- 
fiilly  as  it  might  have  been  conduct/cd  affords  nc  ground  for  a  rehear- 
ing (Cobby  r.  Fox,  on  review,  10  L.  D., 483).  "A  new  trial  will  not  be 
granted  because,  through  the  inadvertence  of  his  counsel,  a  party  has 
not  had  the  advantage  of  the  whole  evidence  of  his  case."  (Myer's 
Federal  Decisions,  Vol.  26,  Sec.  2521). 

The  testimony  of  the  en  try  man  has  been  taken ;  and  it  may  safely  be 
presumed,  unless  a  contrary  showing  is  made,  that  no  witness  knows 
more  about  the  facts  regarding  his  residence  than  he,  or  would  state 
them  more  fully  to  his  advantage.  Hence  their  evidence  would  be 
merely  cumulative,  and  as  such  would  furnish  no  grounds  for  a  reliear- 
iiig.    (See  Caledonia  Mining  Oo.  v,  Eowen,  on  review,  2  L.  D.,  719,  and 

many  cases  since.) 
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Moreover,  a  reliearing  will  not  be  granted  where  the  applicant,  re 
lying  upon  the  erroneous  advice  of  counsel  upon  a  purely  technical 
ground,  failed  to  submit  testimony  when  the  case  came  up  for  trial  be- 
fore the  local  office  (Dixon  v.  Sutherland,  7  L.  D.,  312). 

The  case  must  be  decided  on  the  testimony  heretofore  taken. 

From  the  entryman's  own  testimony  it  appears  that  from  the  date  of 
entry,  April  5, 1887,  for  about  eleven  months,  he  resided  on  the  land; 
he  paid  one  Murdock  for  breaking  about  eight  acres  of  the  tract;  he 
then  bought  an  interest  in  a  stock  of  merchandise  at  Laird,  a  village 
within  about  two  miles  of  the  land,  and  thereafter  remained  at  Laird 
the  most  of  the  time;  a  few  household  goods  were  leift  at  the  house  on 
the  claim,  but  he  boarded  and  slept  at  Laird ;  between  March,  1888,  and 
the  hearing,  October  31, 1889,  he  returned  to  the  claim  occasionally; 
during  the  ten  months  of  1889  preceding  the  hearing  he  had  "  been  there 
about  thirty  times  ^ — ^he  thinks;  "slept  there  about  twenty  nights,  and 
was  there  at  other  times  looking  after  the  improvements;^'  firom  April, 
1888,  until  the  hearing,  he  thinks  he  ate  about  twenty  meals  on  tbe 
claim — six  or  seven  of  these  having  been  eaten  during  the  first  ten 
mouths  of  1889,  prior  to  the  hearing;  he  kept  some  provisions  in  the 
house,  but  the  bread  he  took  there  with  him. 

1  concur  in  the  conclusion  arrived  at  by  the  local  officers  and  your  of- 
fice, that  the  entryman  did  not  maintain  residence  on  the  land  from 
April,  1888,  until  October  31,  1889  (the  date  .of  hearing);  and  therefore 
affirm  your  decision. 


SWAMP  GRANT— ADJUSTMENT— FIELD  NOTES  OF  SXTRYSX. 

State  of  Arkansas. 

In  the  acUnstment  of  the  swamp  grant  on  field  notes  of  snrvey;  the  report  of  a  State 
locating  agent  can  not  be  accepted  as  showhig  the  swampy  character  of  land 
where  the  field  notes  fftil  to  clearly  show  snch  fact,  nor  can  a  certificate  of  the 
snnreyor  general,  based  on  snoh  report  be  considered  in  determining  the  char- 
acter of  the  land. 

Where  the  survey  is  made  prior  to  the  grant  and  the  field  notes  do  not  clearly  show 
the  land  to  be  of  the  character  granted,  the  submission  of  a  claim  b3*  the  State 
based  on  snch  field  notes,  will  not  preclude  a  hearing,  on  due  showing  made,  to 
ascertain  the  true  character  of  the  land. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  Land  Office^  Febru- 
ary 5,  1893. 

On  October  20, 1890,  Thomas  G.  Riley,  agent  for  the  State  of  Arkan- 
sas, filed  a  list  of  eight  hnndred  and  seventy-three  tracts  of  alleged 
swamp  lands,  being  a  compilation  from  tbe  Ghampaguolle  district  list, 
dated  August  22,  1857,  and  from  Washington  district  list,  dated  No- 
vember 6, 1858,  now  in  the  Camden,  Arkansas,  land  district. 
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Having  examined  the  field  notes,  on  file  in  your  office,  yon  on  Feb- 
ruary 16, 1892,  decided: 

1.  That  said  tracts  to  the  number  of  fifty-eight  are  found  to  be  swamx) 
land,  within  the  meaning  of  the  act  of  September  28, 1850. 

2.  That  tracts  to  the  number  of  one  hundred  and  thirty  (described  in 
the  decision)  have  been  found  to  be  non-swampy  within  the  meaning  of 
the  act. 

3.  Tracts  to  the  number  of  four  hundred  and  forty  are  found  to  be 
doubtful  in  character. 

4.  The  claim  of  the  State  to  two  hundred  and  forty-two  tracts  has 
heretofore  been  rejected ;  and 

5.  Three  tracts  have  been  patented  to  the  State. 

You  held  for  rejection  the  claim  of  the  State  to  the  one  hundred  and 
thirty  tracts  found  firom  the  field  notes  to  be  nonswampy  in  character, 
and  Mr.  Biley,  as  agent  of  the  State,  has  appealed  from  that  part  of 
the  decision,  and  iusists  that  the  field  notes  of  survey  relating  to  the 
lands  described  in  said  list  show  conclusively  their  swampy  character. 
Error  is  alleged : 

1,  In  not  finding  said  tracts  to  have  been  of  swampy  character  at  the 
date  of  the  grant. 

2.  In  not  holding  the  certificateof  the  United  States  surveyor-general 
for  the  district  of  Arkansas,  dated  November  6, 1858,  covering  these 
tracts,  to  be  conclusive  of  their  character  as  swamp  lands,  said  certifi- 
cate showing  said  tracts  to  have  been  found  of  swampy  character. 

The  certificate  referred  to  in  the  second  specification  of  error  reads 
as  follows: 

I,  Henry  M.  Beotor,  suryeyor-general  of  the  State  of  Arkansas,  do  hereby  certify 
that  the  foregoing  list  is  aooirect  transcript  from  the  original  lists  of  swamp  land 
■elections,  made  by  the  State  locating  agent,  and  filed  in  this  office  by  the  governor 
of  the  State  of  Arkansas  on  the  7th  April,  May  10th,  Jane  26th,  July  3d,  July  26th, 
and  September  8th,  1858.  Of  which  erery  tract  has  been  careftilly  examined  by  the 
plats  and  field  notes  on  file  in  this  office,  and  where  the  field  notes  do  not  positively 
indicate  the  oharaeter  of  the  lands,  the  report  of  the  locating  agent  is  admitted. 

From  these  evidences  I  consider  the  lands  in  the  above  list  marked  £.  No.  6  to  be 
of  the  eharacter  contemplated  by  the  act  of  Congress  of  28th  September,  1850. 

If  the  field  notes  of  the  pnblic  survey  do  not  conclusively  show  the 
swampy  character  of  the  land  embraced  in  the  one  hundred  and  thirty 
tracts,  it  is  clear  that  the  mere  report  of  the  State  locating  agent  can 
not  be  accepted  for  that  purpose;  and  the  certificat>es  of  the  surveyor- 
general  in  the  above  form  can  have  no  weight  in  the  proper  determina- 
tion of  the  character  of  the  land. 

The  appeal  is  accompanied  by  extracts  from  the  field  notes,  with 
diagrams,  prepared  by  your  office.  Opposite  each  one  of  the  one  hun- 
dred and  thirty  rejected  tracts  is  an  extract  from  the  field  notes,  show- 
ing  the  character  of  the  land.  Some  of  these  extracts  read  as  follows: 
**  Part  rolling  and  second-rate,  and  part  pine  flats ;""  Pine  and  oak 
plats,  unfit  for  cultivation ;"  "  Land  level  and  se(?oTidrate;"  "  Land  level 
and  rich;''  **  Land  third-rate;"  "  Land  poor  pine  barrens,"  etc. 
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Basing  your  decision  as  to  the  character  of  the  laud  upon  the  de- 
scription given  in  the  field  notes,  you  held  the  one  hundred  and  thirty 
tracts  to  be  non-swampy  withiii  the  meaning  of  the  swamp  land  act, 
and,  accordingly,  rejected  the  claim  of  the  State.  . 

It  appears  that  the  State  agrees  to  accept  as  final  and  conclusive,  in 
determining  the  character  of  such  lauds,  the  original  field  notes  of  the 
official  survey,  and  the  resurvey  of  such  lauds  by  the  United  States  in 
all  cases  where  such  field  notes  show  conclusively  the  naturally  wet, 
Bwarapy,  or  overflowed,  or  the  naturally  non-wet,  non-swampy,  or  non- 
overfiowed  character  of  the  lauds.  (See  departmental  decision,  Febru- 
ary 10, 1890,  miscellaneous  press  copy-book,  No.  192,  page  52.) 

In  pursuance  of  this  agreement  and  mode  of  adjustment,  the  State 
filed  a  list,  iacludiug  the  said  one  hundred  and  thirty  tracts,  assuming 
by  that  act  that  the  field  notes  would  give  sufiicient  evidence  of  the 
swampy  character  of  the  several  tracts  to  justify  their  certification  to 
the  State. 

On  a  careful  examination  of  the  extracts  from  the  field  notes,  I  am 
satisfied  they  do  uot  show  such  tracts,  or  any  of  them,  to  be  either 
swamp  lauds,  or  so  wet  as  to  be  rendered  thereby  unfit  for  cultivation. 

I  think  it  may  be  fairly  determined  from  many  of  the  descriptions 
that  several  of  the  tracts  are  conclusively  shown  to  be  dry,  as  may  be 
instanced  from  such  descriptions  as  these — viz:  <<  Laud  rolling,  third- 
rate;  "  "  Land  rolling;"  "  Land  hilly,"  etc. 

It  may  be  admitted  that  the  field  notes  in  all  cases  do  not  conclusively 
show  the  laud  to  be  uou -swampy  in  character;  nor  is  such  showing 
necessary  to  justify  rejecting  the  claim  of  the  State. 

The  burden  of  i>roof  is  upon  the  State  when  the  field  notes  of  sur- 
vey do  uot  prima  facie  show  the  land  to  be  of  the  character  granted* 
Kita  y.  State  of  Wisconsin,  9  L.  D.,  385. 

And  if  there  is  a  doubt  whether  lauds  claimed  by  the  States  pass 
under  the  grant,  the  decision  must  be  against  the  grantee.  United 
States  V.  Gratiot,  14  Peters,  526;  Irvine  v.  Marshall,  20  How.,  558; 
State  of  Louisiana,  5  L.  D.,  514. 

The  act  of  1850  granted  the  swamp  and  overfiowed  lands  to  the  sev- 
eral States  therein  mentioned;  the  ascertainment  of  the  specific  tracts 
granted  is  a  question  of  fact  to  be  settled  by  the  Secretary  of  the  In- 
terior. The  State  having  submitted  the  said  list,  upon  the  evidence 
contained  in  the  field  notes  of  the  official  survey,  and  such  evidence  not 
showing  the  tracts  to  be  of  the  character  of  laud  contemplated  by  the 
act,  the  claim  of  the  State,  upon  the  showing  made,  must  be  rejected. 

It  appears  that  the  several  tracts  were  surveyed  before  the  passage 
of  the  swamp  land  act.  The  field  notes  were  therefore  made  without 
any  reference  to  said  act.  It  may  be  possible  that  some  of  the  rejected 
tracts  are  really  of  a  swampy  character  and  the  field  notes  fail  to  so  de- 
scribe them.  In  such  case,  the  State  should  not  be  estopped  from  es* 
tablishing  their  true  character^  because  it  has  once  submitted  its  daim 
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upon  what  was  assumed  to  be  a  conclusive  showing  in  the  official  field 
notes.  But  to  entitle  the  State  to  sach  a  hearing,  corroborated  affida- 
vits  as  a  basis  therefor  should  be  filed,  showing  the  tracts,  herein  re- 
jected, or  any  one  of  them,  to  have  been  of  the  character  contemplated 
in  the  grant. 

The  decision  appealed  from  is  affirmed. 


BAILROAD  GRANT-SETTLEMENT  BIGHT. 

Kew  Orleans  Pacific  By.  Go.  v.  Daiglb. 

A  hearing  will  not  be  ordered  as  between  a  railroad  company  and  a  settler  to  deter- 
mine the  fiftcts  as  to  an  aUeged  settlement  right,  where  snob  settler  bas  submitted 
final  proof  tbat  establishes  a  prima  facie  case  in  support  of  bis  olaim^  and  na 
sbowing  to  the  contrary  is  made  by  the  company. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  Land  Office,  Febru- 
ary 3j  1893. 

The  attorney  for  the  New  Orleans  Paciflo  Bailway  Company  has  filed 
a  motion  for  review  of  departmental  decision  of  April  16, 1892,  in  the 
case  of  said  company  v.  Theogene  Daigle,  involving  the  NB.  \  of  Sec* 
5  T.  8  S.,  E.  3  E.,  La.  Mer.,  New  Orleans  land  district. 

Said  decision  states  simply  that  the  facts  in  this  case  are  similar  in 
all  important  particulars  to  those  in  the  case  of  said  Company  v.  Char- 
lot  et  aL  (14  L.  D.,  365),  and  that  for  the  reasons  given  in  the  decision 
in  that  case,  yonr  decision  adverse  to  railroad  company  was  affirmed- 
The  error  assigned  as  a  basis  for  this  motion  is,  in  holding  that  the 
facts  bring  this  case  within  the  decision  in  the  Chariot  case.  The  dif- 
ference in  the  two  cases,  it  is  claimed,  lies  in  the  fact  that  there  has 
been  no  hearing  in  this  case  to  establish  the  truth  of  the  allegations  as 
to  the  date  of  Daigle^s  settlement. 

It  seems  this  land  is  within  the  indemnity  limits  of  that  portion  of 
the  grant  to  the  New  Orleans  Baton  Eouge  and  Yicksburg  Railroad 
Company,  which  was  confirmed  to  the  New  Orleans  Pacific  Railway 
Company  by  act  of  February  8, 1887  (24  Stat.,  391),  and  was  selected 
by  said  company  December  28, 1883.  This  tract  was  in  the  list  of  lands 
certified  to  the  State  of  Louisiana  in  1861,  under  the  act  of  June  3,  ISoG 
(11  Stat.,  18).  On  May  7,  1885,  Daigle  applied  to  make  homestead 
entry  for  said  tract,  and  with  such  application  filed  his  affidavit,  alleg- 
ing that  he  settled  upon  said  tract  January  4, 1869,  and  was  still  resid- 
ing thereon.  It  was  held  in  your  office  that  the  outstanding  title  of  tlio 
State,  by  virtue  of  the  certification  of  1861,  excepted  said  tract  from  the 
grant  of  1887,  to  the  New  Orleans  Pacific  Railway  Company,  and  that, 
therefore,  Daigle's  claim  to  the  land  should  be  allowed  without  putting 
him  to  the  exx>en8e  and  trouble  of  a  hearing  to  establish  the  truth  of 


94  DECISIONS   RELATING  TO   THE   PUBLIC   LANDS. 

allegations  as  to  settlement  and  residence.  The  effect  of  the  forfeiting 
act  of  July  14, 1870,  (16  Stat.,  370),  upon  lands  theretofore  certified  to 
the  State^  as  this  tract  was,  was  considered  in  the  case  of  New  Orleans 
Pacific  Railway  Company  (14  L.  D.,  321),  and  that  of  said  company  v. 
Sancier  (Id.,  328),  and  it  was  then  held  that  title  to  such  land  was  re- 
invested in  the  United  States  by  said  act,  and  under  the  rule  laid  down 
there,  this  tract  must  be  held  to  have  been  subject  to  selection  at  the 
date  of  the  company's  application  in  1883,  unless  it  came  within  some 
one  of  the  exceptions  specified  in  the  act  of  February  8, 1887.  This 
case  differs,  however,  from  those  last  referred  to  because  here  there  are 
allegations  made,  which,  if  properly  established,  would  show  that  this 
tract  was  excepted  from  said  grant  to  the  H^ew  Orleans  Pacific  Bailway 
Ck>mpany,  and  therefore  the  contention  that  this  case  is  governed  by 
those,  cannot  be  sustained.  There  is  force  in  the  allegation,  made  in 
this  motion  for  review,  that  this  case  is  not  controlled  by  the  decision 
in  the  Chariot  case,  upon  which  the  departmental  decision  complained 
of  is  based.  In  that  case,  a  hearing  had  taken  place,  and  the  allega- 
tions as  to  settlement  and  residence  had  been  duly  proven,  while  here 
no  such  action  has  been  had.  This  difference  in  the  two  cases  seems  to 
have  been  overlooked  when  the  decision  complained  of  was  rendered. 

The  iurther  fact  appears  in  this  case,  however,  that,  on  March  12, 
1892,  Daigle,  after  due  notice  for  that  purpose,  submitted  final  proof 
in  support  of  his  entry,  showing  settlement  on  said  land  in  1869,  con- 
tinuous residence  since  that  time,  and  improvements  of  the  value  of 
$1500,  which  proof  was  approved,  and  final  certificate  issued  May  17, 
1892.  Notwithstanding  this  condition  of  the  record,  the  motion  for 
review,  filed  May  12, 1892,  contains  no  denial  of  the  claim  of  settlement 
made  by  Daigle,  nor  has  said  company  at  any  time  asserted  that  he 
was  not  a  settler  on  said  laud,  as  alleged  by  him. 

It  would  seem  unnecessary  to  order  a  hearing  to  give  the  company  a 
chance  to  disprove  Daigle's  allegations,  when  it  has  not  asserted  its 
ability  to  do  so,  but  has  at  all  times  carefully  refrained  from  making 
counter  allegations.  As  the  record  now  stands,  there  is  a  strong  prima 
facie  showing  in  support  of  Daigle's  claim,  and  until  that  showing  shall 
be  attacked  as  untrue  by  the  adverse  claimant,  no  hearing  should  be 
had.  For  the  reasons  herein  stated^  the  motion  under  consideration 
must  be,  and  is  hereby,  denied. 
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CONTEST— DECISION  OF  REGISTER  AND  RECEIVER. 

MENZEL  V.  Yalear. 

The  register  and  reoeiyer  may  not  snbstitate  their  own  knowledge  of  the  facts  in  a 
case,  deriyed  from  a  personal  inspection  of  the  premises,  for  the  evidence  sub- 
mitted by  the  parties,  but  should  use  the  information  thus  acquired  to  better  un- 
derstand and  apply  the  testimony  of  the  witnesses. 

The  judgment  of  the  register  and  receirer  as  to  the  facts  of  the  case  is  entitled  to 
especial  consideration,  and  the  fact  that  they  personally  inspect  the  premises, 
prior  to  reaching  a  conclusion,  adds  to  the  value  of  their  decision. 

First  AsHgtani  Secretary  Cha/ndler  to  the  Commissioner  of  ike  Oeneral 

L<md  Qfflcej  February  4, 1893. 

On  August  3, 1881,  Tobias  Valear  made  timber  culture  entry  (No.  2134) 
of  the  SB.  i  of  Sec.  18,  T.  161 1^.,  R.  47  W.,  at  Orookston,  Minnesota. 

On  July  27, 1889,  Amelia  Menzel  filed  an  affidavit  of  contest  against 
said  entry,  alleging — 

That  contest  was  initiated  against  said  entry  by  this  affiant  on  April  22, 1S86.  That 
contest  was  beard  by  said  office  July  23,  1886,  and  is  now  pending  before  the 
Hon.  Secretary  of  the  Interior.  That  since  said  April  22,  1886,  said  Tobias  Valear 
has  failed  and  neglected  to  plant  or  cultivate  or  cause  to  be  planted  or  cultivated 
more  than  one  hundred  trees,  tree  seeds,  or  cuttings  on  said  tract,  and  that  there  are 
DOW  standing  and  growing  on  said  tract  not  more  than  150  trees,  the  cultivation  of 
which  has  been  wholly  and  entirely  neglected  from  April  22, 1886,  and  that  at  least 
one  half  of  said  trees  are  now  dead^or  in  a  dying  condition. 

It  appears  that  the  first  affidavit  of  contest  alleged  failure  on  the 
part  of  the  claimant  to  plant  on  said  land  trees,  seeds  or  cuttings,  as 
by  law  required,  and  that  there  were  none  on  said  tract  at  the  date 
of  making  said  affidavit.  After  a  hearing  upon  those  allegations  the 
localofficers  found  in  favor  of  the  claimant,  and  recommended  the  dis- 
missal of  the  contest.  On  appeal  you  affirmed  their  action  by  letter 
of  August  9, 1888.  On  appeal  to  this  Department  your  judgment  was 
affirmed  by  decision  of  January  30, 1890  (unreported),  in  which  it  was 
held  that  the  claimant  had  complied  with  the  law,  and  acted  in  good 
faith,  and  said  contest  was  dismissed. 

Inasmuch  as  the  present  contest  affidavit  was  filed  before  the  final 
determination  of  the  first  contest,  the  local  officers  did  not  issue  notice 
antil  February  18, 1890,  in  which  they  ordered  a  hearing  for  April  24, 
1890,  at  the  local  office,  when  the  parties  appeared  and  submitted  tes- 
timony. 

On  May  26, 1890,  the  register  and  receiver  held  that  the  entry  should 
be  cancelled.  On  appeal  you  reversed  their  judgment,  by  letter  of 
February  9, 1892,  and  dismissed  the  contest.  An  appeal  now  brings 
the  case  again  to  this  Department. 

The  departmental  decision  of  January  30,  1890,  covered  the  time 
from  the  date  of  the  entry  "up  to  the  close  of  the  hearing  in  July,  1886," 
or  nearly  the  whole  of  the  first  five  years  of  the  entry.    The  second 
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contest  affidavit,  filed  July  27, 1889,  ooyers  the  tluree  years  imoiediately 
tollowiug  those  covered  by  the  first  contest,  or  the  sixth,  seventh,  and 
eighth  years  of  the  entry. 

The  evidence  in  the  case  is  very  conflicting.  If  that  submitted  by 
the  contestant  is  true,  the  land  is  overrnn  with  grass  and  weeds,  show- 
ing a  lack  of  cultivation,  and  far  less  than  the  required  number  of  trees. 
If  the  testimony  given  on  behalf  of  the  claimant  is  true,  he  has  sub- 
stantially complied  with  the  law,  although  his  witnesses  admit  that 
the  tree  patch  is  grassy  and  weedy  to  some  extent. 

Under  these  circumstances  the  contestant  made  a  motion  that  the 
register  and  receiver  ^< personally  examine  the  tract  in  dispute  at  as 
early  a  date  as  is  convenient  for  them  so  to  do,  with  a  view  of  deter- 
mining the  real  condition  thereof."  This  motion  was  subsequently,  as 
stated  by  those  officers  in  their  joint  opinion,  ^'assented  to  by  the  at- 
torney for  the  claimant." 

Under  this  agreement  the  local  officers,  after  the  evidence  was  sub- 
mitted, made  a  personal  examination  of  the  land,  and  <' found  the  con- 
dition of  the  tract  about  as  set  forth  in  the  testimony  for  the  con- 
testant." They  state  the  conclusion  at  which  they  arrived  as  follows: 
*'If  we  considered  the  testimony  on  the  part  of  the  claimant  true,  we 
should  render  our  decision  in  his  favor,  the  preponderance  of  evidence 
being  so;  but  we  do  not,  and  therefore  recommend  that  T.  0.  ISo.  2134, 
be  canceled." 

The  evidence  in  the  case  was  taken  before  the  local  officers,  who  saw 
the  demeanor  of  the  witnesses  in  giving  their  testimony.  Their  testi- 
mony as  to  the  condition  of  the  laud  was  so  conflicting  and  irrecon- 
cilable, that  both  parties  agreed  that  the  local  officers  should  person- 
ally inspect  the  land  ^^  with  a  view  of  determining  the  real  condition 
thereof." 

While  from  an  inspection  of  this  character  the  register  and  receiver 
would  know  the  facts,  yet  they  may  not  substitute  their  own  views  and 
judgment  for  the  evidence  offered  upon  the  trial.  They  may,  however, 
call  their  examination  and  observation  of  the  premises  to  their  aid  in 
determining  the  credibility  of  the  witnesses;  who  is  most  worthy  of 
credit  and  to  enable  them  to  better  understand  and  apply  the  evidence. 

The  examination  of  the  premises  by  the  register  and  receiver  at  the 
request  of  the  litigants  should  be  treated  as  and  have  the  same  weight 
as,  the  viewing  of  the  premises  by  a  jury  had  the  case  been  upon  trial 
before  one.  While  there  is  authority  that  their  view  of  the  premises 
may  be  taken  as  evidence  (Nelson  and  wife  v,  Chicago,  Milwaukee  and 
jS^orth western  Railway  Company,  48  Wisconsin,  516),  yet,  I  think  it  is 
pretty  well  settled  that  the  jury  who  view  the  premises  shall  only  use 
the  information  which  they  acquire  thereby  to  better  understand  and 
comprehend  the  testimony  of  the  witnesses  and  enable  them  more  in- 
telligently to  apply  it  to  the  issues  in  the  case. 

Close  V.  Samn,  27  la.,  503; 
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Davis  V.  Hudson,  29  Minn.,  41; 

Wright  9.  Carpenter,  49  Gal.,  609, 

Applying  this  role  to  this  case  upon  the  conflicting  evidence  found  in 
the  record,  I  think  the  judgment  of  the  register  and  receiver  is  entitled 
to  special  consideration,  and  their  personal  view  of  the  premises  should 
oount  as  of  real  value.  I  am  satisfied  under  the  circumstances  of  this 
case,  that  their  decision  should  be  followed. 

Kelly  t7.  Halvorson,  6  L.  D.,  225t 

Morfey  v.  Barrows,  4  L.  D.,  135. 

Your  decision  is  therefore  reversed 


PBACnCE— EVn>ENC]&->DEP0Sin02r« 
MoOOY  V.  STOOKENe. 

The  local  offioe  may  properly  refuse  to  issae  a  commifision  to  takedepoaitiont,  where 
the  applieaat  does  not  file  the  requisite  afiBidayit  as  the  basis  for  such  action. 


Firit  Airitiant  Secretary  Chandler  to  the  Oammiseumer  of  the  Oeneral 

Land  Office,  February  4, 1693. 

I  have  considered  the  case  of  William  T.  McCoy  f>.  Albert  M.  Stock- 
ing on  the  appeal  of  the  latter  from  your  judgment  of  January  26, 1892, 
affirming  the  finding  of  the  register  and  receiver,  and  holding  for  can- 
cellation his  timber  culture  entry  I^To.  4712  for  the  8W.  J  of  Sec.  22,  T. 
110  N.,  E.  61  W.,  Huron,  South  Dakota. 

The  entry  in  question  was  made  June  8, 1880,  and  on  June  17, 1889, 
the  contest  was  initiated  by  McOoy.  Service  of  notice  was  made  on 
f^ovember  1, 1889.  On  December  3,  attorney  for  the  claimant  gave 
uotice  to  contestant  that  he  would  apply,  after  the  expiration  of  ten 
days,  for  an  order  to  take  the  claimant's  deposition  at  his  residence  in 
Cleveland,  Ohio,  and  that  of  Charles  D.  Grouch,  at  Pierre,  South 
Dakota.  On  the  16th  day  of  December  a  commission  was  issued  to 
take  the  deposition  of  the  former. 

The  23rd.  day  of  December  following  was  designated  as  the  day  of 
trial,  and  on  that  day  contestant  and  his  attorney  appeared  with  wit- 
nesses, and  contestee  appeared  by  his  attorney,  and  witnesses  were 
introduced  and  examined  in  behalf  of  both  parties.  At  the  conclusion 
of  the  trial,  the  testimony  of  claimant  not  having  arrived,  the  attor* 
neys  for  both  parties  stipulated  in  writing  that  the  case  should  be  held 
open  for  thirty  days,  in  order  that  his  evidence  might  be  received.  At 
this  time  the  attorney  for  claimant  moved  that  a  commission  issue  to 
take  the  dexK>sition  of  Oharles  D.  Grouch.  The  motion  was  resisted  by 
contestant,  for  the  reason  that  the  claimant  had  had  ample  time  within 
which  to  file  an  application  to  take  the  deposition  of  said  Grouch,  and 
his  objection  was  sustained  by  the  register  and  receiver,  and  the  com- 

inisBion  was  not  issued.  The  deposition  of  claimant  arrived  within  the 
12771— TOL 
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thirty  days,  and  the  register  and  receAvetj  after  oonsidering  fiie  evi- 
dence, found  against  the  entry,  and  reoommesded  its  cancenatioOk 

The  case  was  appealed  to  yon,  and  affirmed  as  aforesaid  and  the 
entry  held  for  cancellation.  Gontestee  has  now  appealed  from  jmt 
Judgment  to  the  Department,  claiming  that  it  ^  is  contrary  to  flie  evi- 
dence submitted  in  this  case,"  and  is  ^  contrary  to  the  law  applieable 
to  this  case; "  and  that  your  erred 

in  BUBtaining  the  mlings  of  the  local  land  offiee,  wherein  and  whereby,  sftsr  en  ex- 
tension of  time  for  thirty  days  had  been  glTen  and  the  case  held  open  Ibr  ilM  imipt 
of  the  deiKwition  of  the  claimant,  for  that  length  of  ttme^  tbe  local  offieera  reAued 
to  allow  the  claimant  to  procure  the  testimony  of  a  very  important  and  materisl 
witness  by  the  name  of  Crouch,  thereby  pnventing  a  fall  and  &ir  inTeetigation  of 
all  the  eyidence  in  this  case. 

Dex>osition8  under  rule  23,  Bules  of  Practice  (4  L.D.,  37),  may  he 
taken  and  used  in  the.  local  land  office,  but  when  a  party  desires  to 
have  a  depositioii  taken  for  any  of  the  causes  named  under  said  rule,  he 
must  make  affidavit  before  the  register  and  receiver,  setting  fortli  one 
or  more  of  said  causes,  and  that  the  testimony  of  the  witness  is  mate- 
rial. He  must  file  the  interrogatories  to  be  proxK)unded  to  the  witness, 
state  his  name  and  residence  and  serve  a  copy  of  the  interrogatories  on 
the  opposing  party  or  his  attorney. 

In  the  record  before  me  I  &il  to  find  that  any  such  affidavit  was  ever 
made.  In  fact,  no  affidavit  of  any  character  appears  to  have  been 
made,  and  since  the  parties  did  not  stipulate  in  writing  that  Grouch's 
deposition  should  be  taken,  as  provided  by  rule  33,  of  the  Bules  of 
Practice,  supra^  it  follows  that  you  committed  no  error  in  affirming  the 
action  of  the  register  and  receiver  in  refusing  to  issue  a  commission  to 
take  said  deposition. 

Your  judgment  on  the  merits  of  the  case  is  found  to  contain  a  very 
satis&ctory  statement  of  the  facts  in  the  case,  and  since  no  errors  of 
law  appear,  said  judgment  must  be  and  is  hereby  affirmed. 


HOMESTEAD  APPUCATIOlSr— PBELIBflKAKT  AITIDAVrr. 

Olson  v.  Ahebn. 

No  right  is  acquired,  as  against  an  intervening  adverse  claims  by  a  homestead 
application  based  on  a  preliminary  affidavit  executed  before  a  eletk  of  court, 
where  the  applicant  has  not  theretofore  establlBhed  hia  residence  on  the  land. 

First  Assistaait  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  February  6,  J893. 

Lawrence  Ahem  has  appealed  from  your  decision  of  January  23, 
1892,  holding  for  cancellation  his  homestead  entry  for  the  ITB.  J  of  Sec, 
24,  T.  20  K.,  B.  35  E.,  Spokane  Falls  land  district,  Washington, 

The  entry  was  made  on  May  21, 1888. 
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On  June  11, 1888,  John  EL  OlAon  fil^  affidavit  of  contest,  alleging 
that  he  was  the  prior  settler;  that  he  had  held  the  land  under  a  pre- 
emption filing  since  1884,  and  that  he  offered  his  application  to  home- 
stead the  land  before  Ahera  made  his  entry. 

A  hearing  was  had,  as  the  result  of  which  the  register  and  receiver 
found  that  the  contestant  had  established  the  better  right  to  the  land. 

On  appeal  yoa  affirmed  their  decision* 

From  the  record  in  the  case  it  appears  that  Olson  filed  pre-emption 
deelaratory  statement  for  the  traet  on  December  6, 1884.  He  dug  or 
had  dug  a  well  eleven  feet  deep  during  that  month,  but  &iled  to  reach 
water.  In  the  spring  of  1885  he  began  the  basement  of  a  house,  and 
broke  two  acres  of  land.  In  the  spring  of  1887  he  planted  one  aca^  of 
the  land  thus  broken  to  potatoes,  and  during  the  year  broke  two  or 
tiiree  acres  more.  In  August,  1887,  he  put  up  a  <<  box  "  house,  twelve 
by  fourteen  feet,  with  a  door  and  window.  In  February,  1888,  he  made 
some  i^^airs  to  the  house;  in  April  he  set  out  some  ornamental  trees; 
and  in  May  or  June  planted  three  acres  to  potatoes,  and  did  some 
more  breaking.  These  improvements  he  values  at  about  one  hundred 
and  fifty  dollars. 

When  he  made  his  preemption  filing  he  was  residing,  with  his  fam- 
ily, at  Bitzville,  Washington.  In  1886,  he  alleges,  his  children  were 
sick  with  scarlet  fever  for  several  months;  his  wife  was  also  sick.  In 
December,  1886,  he  moved  his  family  to  his  timber-culture  claim,  about 
three  miles  from  Bitzvillo,  and  about  the  same  distance  from  his  pre- 
emption claim.  He  states  that  when  he  built  his  house,  in  the  fall  of 
1S87,  he  intended  to  establish  his  residence  therein;  he  took  a  stove, 
some  chairs  and  cooking  utensils  to  the  house — ^but  on  his  return  to 
bis  timber-culture  claim  carried  them  thither  with  him.  He  was  ^^  at 
the  land  "  two  or  three  days  at  this  time;  but  it  is  not  shown  that  he 
slept  upon  it.  He  was  upon  the  tract  again  a  part  of  a  day  in  Febru- 
ary, I68&  On  April,  10,  same  year,  he  went  to  the  land,  and  claims 
that  he  then  established  residence  there,  for  the  purpose  of  enabling 
him  to  make  a  homestead  entry  before  a  clerk  of  the  court;  but  his 
family  remained  on  his  timber-culture  claim — as  he  alleges,  because  of 
sickness.  At  that  time  he  took  with  him  some  cooking  utensils,  and 
ate  his  dinner  there;  but  did  not  sleep  there  that  night.  His  children 
were  sick  with  measles  for  six  or  eight  weeks.  When  they  recovered, 
he  moved  his  family  to  the  preemption  claim;  but  they  were  there 
only  two  or  three  days;  he  remained  about  a  week.  Five  days  before 
the  hearing  the  family  again  moved  to  the  land;  but  he  stiU  remains 
on  the  timber-culture  claim.  He  explains  that  this  is  for  the  purpose 
of  enabling  his  children,  aged  respectively  eleven,  nine,  and  two  years, 
to  attend  school  at  Bitzville^ 

On  April  11, 1888,  he  applied  to  make  homestead  entry  of  the  tract, 
before  the  judge  and  ex  officio  clerk  of  the  probate  court  of  Adams 
county,  Washington,  claiming  to  have  established  residence  on  the 
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same.  The  application  was  duly  presented  at  the  local  ofBce  on  April 
17, 1888;  bat  was  retorned  because  of  a  vacancy  in  the  office  of  the  re- 
ceiver. 

Ahem  first  went  to  and  examined  the  land  between  the  7th  and  the 
10th  of  April,  1888.  On  the  10th  he  ascertained  that  Olson's  filing  had 
expired  by  legal  limitation.  He.  at  once  went  to  the  local  land  office; 
but  his  application  to  enter  was  refused  because  of  the  vacancy  in  the 
office  of  the  receiver. 

May  21, 1888,  was  the  first  day  on  which  business  was  transacted  in 
the  local  office  after  the  vacancy  in  the  office  of  receiver  was  filled.  The 
office  opened  at  ten  o'clock;  and  he  was  one  among  the  first  to  hand  in 
his  papers. 

On  the  same  date,  Olson's  attorney  appeared  at  the  local  office  fer 
the  purpose  of  filing  his  papers.  Said  attorney  was  ex  register  of  the 
Walla  Walla  land  office,  and  thus  had  the  means  of  knowing  better 
than  others  how  to  proceed — ^besides  being,  because  of  that  fact,  to  some 
extent  a  privileged  person.  Instead  of  taking  his  place  in  line  with 
the  numerous  other  applicants  who  were  awaiting  the  ox>ening  of  flie 
office  to  the  public,  he  entered  it  in  a  privileged  manner,  went  behind 
the  counter,  and  transacted  his  business  before  other  applicants  were 
admitted.  The  application,  however,  was  temporarily  laid  aside.  Mean- 
while, Ahern,  who  had  taken  his  place  in  the  Une,  reached  the  counter, 
passed  in  his  papers,  and  his  entry  was  placed  of  record. 

Later  in  the  day  the  local  officers  took  up  Olson's  papers,  and  on  ex- 
amining them,  rejected  his  application  because  of  Ahem's  prior  entry. 

Ahem,  on  August  7, 1888,  built  a  house,  eight  by  ten  feet^  and  broke 
half  an  acre.  He  had  not  yet  established  residence  in  the  house  at  the 
date  of  the  hearing,  nearly  five  months  after  entry.  Under  the  rega- 
lations  of  the  Department,  he  had  six  months  after  entry  in  which  to 
establish  residence. 

In  view  of  the  facts  herein  set  forth,  you  hold  that  ^Hhe  equities  are 
all  with  Olson,"  and  direct  that  Ahem's  entry  be  held  subject  thereto. 

The  principal  ground  of  your  decision  appears  to  be  that  ^  though  it 
is  quite  doubtful "  whether  Olson  ^'  was  qualified  to  make  the  affidavit 
provided  for  in  section  2294,  B.  S.,  on  Aprill  11, 1888,  he  did  subse- 
quently establish  a  residence  on  the  land  with  his  family  in  the  latter 
part  of  May  or  forepart  of  June,  1888,  long  prior  to  any  act  of  settle- 
ment on  the  part  of  Ahem. 

It  is  clearly  shown  by  the  record,  and  set  forth  in  your  decision,  that 
Olson's  affidavit  was  executed  before  the  derk  of  the  probate  court  of 
Adams  county,  at  a  date  (April  11, 1888,)  when  he  had  not  yet  estab- 
lished residence  upon  the  land,  lids  might  possibly  have  been  cured 
by  the  establishment  of  residence  at  a  later  date,  prior  to  the  initiation  of 
any  adverse  claim.  But  before  he  established  residence  (^^in  the  latter 
part  of  May  or  fore  part  of  June,  1888  " ),  Ahem  had  initiated  an  adverse 
claim  by  his  homestead  entry  (filed  May  21, 1888). 
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Neither  nnder  his  pre-emption  declaratory  statement  of  December  6, 
1884,  (which  had  long  previously  expired),  nor  nnder  his  homestead 
affidavit  of  April  11, 1888  (made  before  a  clerk  of  the  probate  court 
without  residence  on  the  tract),  nor  on  the  ground  of  his  establishment 
of  residence  in  the  latter  part  of  May  or  the  fore  part  of  June,  1888, 
(after  the  initiation  of  an  adverse  cl£^),  can  Olson  maintain  a  legal 
right  to  the  land* 

I  am  not  strongly  impressed  with  regard  to  his  equities,  inasmuch  as 
his  improvements  are  very  meager,  and  made  without  compliance  with 
the  law  as  to  residence. 

Tour  decision  in  his  favor  is  therefore  reversed ;  and  Ahern's  entry 
will  remain  intact,  subject  to  compliance  with  the  Homestead  law. 


miking  cliajm^-publication— abvxbse  claim. 

Ledger  Lobe. 

The  period  within  whioh  an  advene  claim  may  be  filed  is  limited  to  the  sixty  days 

of  publication  repaired  by  the  statnte. 

Firgt  Assistant  Secretary  Chandler  to  the  Oommiseianer  of  the  General 

Land  Office^  February  7, 1893^ 

This  Lb  an  appeal  by  Thomas  B.  Brady  and  Michael  Foley  from  yonr 
decision  dated  November  13,  ISQl,  in  the  case  of  the  Ledger  Lode  claim, 
Helena,  Montana. 

On  March  28,  Oharles  H*  Tolliver  filed  an  application  for  said  claim 
and  publication  thereof  began  April  7, 1891,  in  a  weekly  newspaper* 
On  June  8, 1891,  the  api>ellants  presented  their  application  to  adverse 
the  said  Ledger  application* 

The  register  and  receiver  rejected  such  application  as  out  of  time  and 
OD  appeal  you,  by  said  decision  of  November  13, 1891,  affirmed  their 
action. 

The  pending  appeal  is  taken  from  this  judgment. 

The  appellants'  case  proceeds  upon  the  theory  that  although  pre* 
sented  after  the  expiration  of  the  statutory  period  of  sixty  days,  during 
which  adverse  mining  claims  are  required  to  be  filed,  Sec.  2325,  B.  S., 
their  "adverse"  was  in  time  because  it  was  offered  before  the  last  pub- 
lication of  the  Ledger  application  in  a  weekly  newspaper. 

This  contention  is  disposed  of  adversely  to  the  appellant  by  the  rul- 
ing in  the  case  of  Miner  v.  Mariott  et  al,  (2  L.  D.,  709),  wherein  it  was 
held  that  the  construction  of  Sec.  2325,  which  allowed  sixty-three  days 
the  time  covered  by  ten  insertions  in  a  weekly  paper,  within  which  to 
file  an  adverse  claim,  is  erroneous  and  will  not  be  followed  in  the  future. 

^our  judgment  is  affirmed. 
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NATUBALTZATION— RECOBO 

OiLMOBE  V.  PALLETT. 

NaturaliRatioD  of  the  father  during  the  minority  of  the  aoa  inures  to  the  beneftt  of 
the  latter,  under  section  2172  R.  S.,  and  makes  him  a  citizen. 

Where  the  record  relied  upon  to  show  naturalization  fails  to  disclose  a  specific  Judg- 
ment of  the  eoart  admitting  the  applicant  to  eitizenship,  but  does  show  that  the 
requisite  oath  was  administered,  the  proof  of  naturalization  may  be  accepted, 
as  the  oath  when  taken  confers  the  rights  of  oitisenship,  and  amounts  to  s 
fisYorable  Judgment  on  the  application  of  the  alien. 

First  Assistant  Secretary  Chandler  to  the  Oammissiimer  of  the  Qenerel 

Land  Ojgtoe^  February  7j  1893. 

On  January  9, 1884,  Eva  Gilmore  filed  pre-emption  declaratory  state- 
ment No.  8294  for  the  K  i  of  the  N W.  i,  the  SE.  i  of  the  NW.  i,  and 
lot  3,  the  KE.  i^  See.  10,  T.  9  lif.,  k  10  E.,  M.  D.  M.,  Sacramento,  Gali- 
'  fornia,  which  #a8  canceled  by  relinqnishment  October  22, 1887, 

On  October  22, 1886,  Elmer  M*  Bell  made  homestead  entry  for  said 
land,  which  he  relinqaished  March  21, 1888. 

.  On  the  diay  Bell  filed  his  reUnqaishment,  William  H.Palletty  deltod- 
ant  herein,  filed  declaratory  statement  No.  97d0  for  the  same  land, 
iJleiging  settlement  thereon  March  17, 1888.  ^e  purchased  BelTs  iia. 
provements  for  $5.00, 

On  May  31, 1888,  the  said  Eva  Gilmore  made  homestead  entry  No. 
5294  for  the  same  land,  claiming  settlement  from  Juinary,  1884. 

After  due  notice,  Pallett  offered  floal  proc^,  Jane  14, 1889,  and  Miss 

Gilmore  appeared  by  attorney  and  contested  Pallett^s  right  to  the  land. 

.  The  register  and  receiver  decided  that  Pallett  <<  has  ftiUy  complied 

with  all  the  requirements  of  the  law,  and  that  Eva  Gflmore  has  totally 

£ftiled  so  to  do.'' 

On  appeal,  yon,  by  yonr  decision  of  March  8, 1892,  affirmed  that  de- 
cision, and  held  Gilmore's  entry  for  cancellation,  from  which  jndgmeut 
a  farther  appeal  brings  the  case  to  this  Department. 

I  have  examined  the  testimony  and  find  the  same  substantially  set 
forth  in  the  decision  appealed  from.  Pallett^s  residence  upon  the  land 
was  practically  continuous,  and  his  improvements  and  caltivation 
amply  demonstrate  his  good  faith. 

It  is  insisted,  however,  that  he  is  not  a  qualified  pre-emptor ;  that  he 
is  an  alien,  and  has  never  declared  his  inteution  to  become  a  citizen  of 
the  United  States.  This  is  met  by  Pallett's  sworn  statement,  in  which 
he  says  that  he  was  born  in  Hertfordshire,  England,  in  the  year  1838; 
that  he  came  to  America  with  his  father,  Thomas  Pallett,  in  the  year 
1840,  and  settled  in  Iowa,  ^  here  they  resided  until  the  year  1848,  when 
his  fother  removed  to  Wisconsin,  where  he  lived  until  the  year  1881, 
when  he  removed  to  New  Mexico ;  thence  he  (claimant)  moved  to  Oali. 
fornia,  in  the  year  1885;  that  he  claims  citizenship  by  reason  of  the 
nataralization  of  his  father;  that  when  he  arrived  at  his  majority  he 
exercised  the  rights  of  a  voter. 
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Under  section  2172  of  the  Revised  Statutes  of  the  United  States,  the 
naturalization  of  the  father  inures  to  the  benefit  of  his  minor  children^ 
and  the  sole  question  is,  whether  the  father,  Thomas  Pallett,  was  natu- 
ralized during  the  minority  of  his  son,  the  claimant. 

The  evidence  relating  to  such  naturalization  is  contained  in  the  fol- 
lowing, being  copies  of  certificates  and  affidavits  presented  in  the  rec- 
ord: 

Stats  ov  Iowa,     ) 


Couniji 

JMstrict  Gonrt,  Hay  Term,  A.  D.,  1847,  Thomas  PaUett  of  said  oonntyi  being  dnly 
•worn,  depoees  and  Bays,  that  lie  does  renoance  and  abjure  aU  aUegiance  and  fidelity 
to  .eTary  Foreigii  King,  Prince^  Power,  Potentate,  State  of  Soyereigntyi  and  par- 
iioalarly  Victoria,  Queen  of  Great  Britain,  of  whom  he  has  heretofore  been  a  sub- 
ject^ and  that  he  will  support  the  Constitution  ot  the  Uuited  States  of  America,  and 
faitliftiTly  demean  himself  as  a  dtlsen  thereof.  He  prays  the  eourt  to  be  admitted 
m  eftiae»  hereof. 
(Signed) 

Tboicas  Pallbtt. 

Swofm  and  subseribed  before  me,  at  Fort )  •»  xv 
Hsbdiaon,  this  Slst  day  of  May,  ▲.  D.  1847.  ]  ^'  ^* 

R.  W.  Allrioht,  (ilk.  I).  0. 

Atatx  or  Iowi-^>^^  .,-,.. 
liseCounfy.  J™* 

J,  SU  Stoddard*  a  eitisen  of  the  United  States  of  America,  being  duly  sworn,  upon 
my  solemn  oathV  do  depo^  aild  say,  lliat  I  have  known  the  said  niomas  P^llett  fbr 
frre  years  last  past,  that  he  has  rMded  within  the  Jurisdiction  of  the  United 
States  for  five  years  last  past,  and  for  the  last  year  in  this  State;  that  he  has  sus- 
tained a  good  character  as  to  honesty,  and  being  well  disposed  to  the  Constitution 
■nd  Gtovemment  of  the  Uiiiied  StatMk 

£u  Stoddard, 
Sworn  and  subscribed  beforeme,  tins  81st  day  of  May,  A.  D.  1847. 

B.  W.  Allbight,  Clk.  D.  C. 
0TATB  o»  Iowa,    > 

Lee  Coua^. )  *^ 

I,  R.  W.  Allright,  Clerk  of  this  District  Court  in  and  for  the  County  of  Lee  and 
State  aftmosald,  do  hereby  eertiiy  that  the  foregoing  is  atme  eopy  of  the  naitiiraliaa* 
tion  papers  of  Thomas  PaOettas  i&led  in  my  ofllee. 

i Witness  my  hand  and  the  seal  of  said 
Court  hereto  affixed  at  Fort  Madison, 
(this  11th  day  of  January  A.  D.  1848. 

R.  W.  Allrioht, 

Clk.  D,  C. 

U.  S«  Land  Otfigb,  Sacramknto,  Cala., 

June  25th,  1889. 
I,  Selden  Hetzel,  Register  of  the  United  States  Land  OiHce,  hereby  certify  that 
tiie  abofre  and  foregoing  is  aftiU,  true  and  correet  oopy  of  the  original  instrument 
introdiiced  in  aYidenoe  In  the  foregoing  matter. 

BxLDSN  Hetzel, 

Register. 

It  will  be  noticed  that  there  is  no  certified  copy  of  any  record  or 
jndgment  showing  that  Thomas  Pallett  was  admitted  as  a  citizen  of 
the  United  States.  But  the  oath  that  he  did  take,  as  above  shown,  is 
sach  as  is  veqoired  by  the  second  division  of  section  2165  of  the  Be- 
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vised  Statutes,  admitting  aliens  to  full  citizenship,  after  baying  for- 
mally declared  tlieir  intention  to  become  such. 

Such  being  the  state  of  the  records,  can  it  be  determined  therefrom 
that  Thomas  PaUett  was  naturalized  by  the  district  court  of  Lee  county^ 
Iowa! 

This  question  is  answered  in  the  affirmative,  on  nearly  the  same  state 
of  facts,  in  the  case  of  Campbell  v.  Gordon  and  wife  (6  Oranoh,  176-2  TJ. 
S.,  357),  where  it  is  said : 

But  if  the  oath  be  administered  and  nothing  appears  to  the  contrary^  it  moat  be 
presumed  that  the  coart,  before  whom  the  oath  was  taken,  was  satisfied  as  to  the 
character  of  the  applicant.  The  oath,  when  taken,  confers  upon  him  the  rights  of 
a  citizen,  and  amounts  to  a  Judgment  of  the  court  for  his  admission  to  those  rights. 

See  also  John  Skelton,  4  L.  D.,  107. 

It  thus  appears  that  claimant  is  a  citizen  of  the  United  States,  and 
having  complied  with  the  pre-emption  law,  as  above  shown,  is  entitled 
to  patent  on  payment  for  the  land. 

The  judgment  appealed  from  is  affirmed. 


ITOBTHBBN  PAOIFIO  R  B.  OO.  1^.  SVAULBT. 

Motion  for  review  of  departmental  decision  of  Joly  11, 1S92,  15  L.  D.,  S^  dmied  by 
Acting  Seoretaiy  Chandler  February  7, 1S83. 


PATENT— APPUCATIOlf  TO  VACATB. 

LiTTLB  Fell  Lode. 

An  application  for  action  looking  toward  the  yacation  of  a  patent  should  not  be  con- 
sidered in  the  absence  of  dne  notice  to  the  patentee  or  his  attorney. 

First  Assistant  Secretary  Ohandler  to  the  Commissioner  of  ike  OonenU 

Land  OffloOj  Februiary  8y  1893. 

I  am  in  receipt  of  your  letter  dated  January  23, 1893,  transmitting 
the  papers  in  the  appeal  by  claimants  of  mineral  entry  No.  245,  made 
January  21, 1887,  at  Deadwood,  Dakota,  by  John  O'Gonnell  et  dl,  for 
the  '^  Little  Kell"  lode  claim,  in  the  case  of  Lead  Oity  Townsite,  South 
Dakota,  v.  mineral  claimants,  from  your  decisions  of  June  5  and  Decem- 
ber 2, 1891,  holding  said  entry  for  cancellation. 

You  report  that  '^  through  inadvertence  •  •  •  •  said  Little  !N^ell 
was  patented  on  November  16, 1892,  and  the  patent  forwarded  to  the 
local  office;''  that  afterwards  the  register  and  receiver  were  directed  to 
return  the  patent,  or,  if  it  had  been  delivered,  to  request  its  surrender 
by  the  parties  holding  the-^same,  on  the  ground  that  it  was  issued  by 
mistake,  and  that  on  December  23, 1892,  the  local  officers  reported  that 
said  patent  had  been  delivered  December  15,  1892,  and  that  their  re- 
quest for  its  return  had  not  been  complied  with.    With  said  papers  is 
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a  petitioii  of  the  townsite  claimants,  throagh  their  attorneys,  request- 
ing that  soit  be  instituted  by  the  United  States  for  the  annulment  oi 
said  patent,  which  you  recommended  should  be  done. 

It  appears  that  in  said  letter  of  transmittal  '^  Messrs.  Ourtis  &  Bur- 
detf  were  the  attorneys  for  the  appellant,  and  there  is  no  proof  of 
service  of  said  petition  upon  said  attorneys  or  their  patentee.  Said 
petition  is  accordingly  returned,  and  you  are  directed  to  notify  the 
counsel  of  said  petitioner  that  due  proof  of  service  upon  said  patentee 
or  his  counsel  must  be  furnished  before  the  same  will  be  considered  on 
its  merits. 


MIHIKG  CLAIM— AMEin>EI>  8U  KVEY^DBPOSIT* 

Yandebbilt  Lodb. 

Where  an  amended  mavej  ia  required  the  entryman  should  be  informed  thereof  and 
that  if  he  fails  to  comply  with  such  requirement  within  a  designated  period  the 
entry  will  be  canceled. 

It  rests  within  the  discretion  of  the  snrreyor  general  to  regnlate  the  amount  re- 
quired as  a  deposit  to  cover  the  expenses  of  office  work  on  a  mineral  surrey,  and 
it  will  not  bB  assumed  in  the  absence  of  any  showing  that  the  sum  required  is 
unreasonable. 

Acting  Searetary  OluuMer  to  the  OammisHoner  of  the  Oeneral  Limd 

Office,  February  8, 1893. 

I  have  considered  the  appeal  of  Jo  Dayid  Brashear  applicant  for  pat- 
ent for  the  Yanderbilt  lode,  survey  695,  Nogal  Mining  District^  ISfew 
Mexico. 

It  appears  that  by  letter  of  December  23, 1891,  to  the  United  States 
surveyor-generaL  at  Santa  Fe,  New  Mexico,  you  required  the  applicant 
to  have  the  survey  of  the  Yanderbilt  lode  amended  so  as  to  exclude 
some  territory  shown  to  be  in  conflict  with  surrounding  claims,  in  ac- 
cordance with  the  requirements  of  circular  of  December  4,  1884,  and 
you  ordered  that — 

After  dne  notice  to  the  claimant  and  the  deposit  of  a  sum  sufficient  to  pay  the 
necessary  expense,  you  wiU  cause  the  survey  of  the  Vanderbilt  lode  to  be  so  amended, 
that  the  western  end  of  the  lode  line  wUl  not  extend  beyond  whore  the  same  inter- 
sects the  eastern  side  line  of  said  survey  495,  and  also  show  the  area  in  conflict  with 
said  survey  694. 

A  copy  of  this  order  was  served  on  the  attorney  for  the  applicant 
January  4, 1892,  and  the  surveyor-general  notified  him  that — 

Upon  proper  appUcation  and  deposit  the  order  for  ^the  amended  survey  wiU  be 
issued.  As  the  plats  will  aU  have  to  be  made  over  the  asnal  deposit  of  $35  will  be 
required. 

On  April  29,1892,  the  surveyor-general  reported  his  action  to  you  and 
said:  «  No  action  so  far  has  been  taken  by  the  parties  in  interest  with 
regard  to  the  amended  survey  required.^ 
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By  letter  of  May  19, 1892,  yoa  directed  the  register  and  receiver  at 
Boswell,  Kew  Mexico,  that  <'  said  mineral  entry  'So.  8,  is  hereby  held 
for  cancellation,"  whereupon  he  prosecutes  this  appeal.  The  error  in 
your  action  relied  on  by  the  appellant  is  in  requiring  him  to  make  the 
deposit  demanded  when,  as  he  alleges,  the  ^^  additional  expense  is  re- 
quired on  account  of  alleged  errors  in  the  work  of  the  suryeyor-general, 
and  his  deputies,  over  which  the  applicant  had  no  control  and  was  in 
no  way  responsible  for."  The  requirements  of  your  said  letter  of  De- 
cember 23, 1891,  were  in  accordance  with  the  circular  of  December  4, 
1884  (3  L.  D.,  540).  But  no  time  was  given  either  by  you  or  the  sor- 
veyor-genersd  within  which  the  claimant  should  make  application  for 
an  amended  survey,  and  make  the  required  deposit;  neither  was  he 
notified  that  m  the  event  of  failure  to  do  so  that  his  entry  would  be 
canceled.  I  think  this  was  erroneous  and  that  he  should  have  been 
informed  that  his  entry  would  be  canceled,  if  he  fia.iled  to  comply  with 
the  order  within  the  time  limited.    (Senator  Itfill  8ite»  7  L.  D^  4^&.) 

It  is  a  matter  in  the  discretion  of  the  sarveyor-general  to  regulate 
the  amount  required  to  be  deposited  to  cover  the  expenses  of  the  ottce 
work  in  making  the  corrections  required  and  I  can  not  assume  in  flie 
f^senoe  of  any  showing  that  the  sum  required  in  this  instance  was 
unreasonable. 

Yon  will  therefore  give  the.  claimant  sixty  days  within  which  to  com- 
ply with  your  order  and  in  the  event  of  his  feklUng  to  do  so,  said  entry 
will  be  canceled. 

Your  judgment  is  thus  modiAed. 


PBAcnoB-Monosr  vob  cojsriJsruAxau 

BtrcKLiN  V.  MoBaghban. 

An  affidsTit  filed  as  the  basis  of  an  appUeation  for  eontiniiaiioe  on  Hm  gvonnd  of 
absent  witnesses,  should  show  that  proper  diligence  had  been  exercised  to  pio- 
cure  their  attendance  and  that  their  absence  was  without  the  consent  or  pro- 
cnrement  of  the  applicant. 

First  Asii$tant  Secretary  Chandler  to  (he  Oammisiioner  of  ike  Omeral 

Land  Office^  February  9y  1893. , 

William  McEachran  made  homestead  entry  for  the  8W.  \  of  Sec  2, 
T.  124  N.,  B.  76  W.y  at  the  Aberdeen  land  districti  South  Dakota,  on 
the  16th  of  March,  1886. 

On  the  1st  of  April,  1890,  Walter  Bucklin  illed  affidavit  of  contest 
against  said  entry,  alleging  abandonment  and  change  of  residence  on 
the  part  of  the  entryman,  and  that  he  had  not  settled  upon  and  culti- 
yated  the  land,  as  required  by  law. 

The  local  officers  thereupon  ordered  that  the  testimony  in  the  case  be 
taken  by  J.  W.  Blair,  a  notary  public  at  Bangor,  about  tirelve  wSif^ 
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ftom  the  land,  on  the  5th  of  July,  1890,  and  that  the  hearing  be  held 
at  their  office  on  the  8th  of  that  month. 

The  contestant,  with  his  attorney  and  witnesses,  api>eared  on  the 
day  set  for  taking  testimony.  An  attorney  appeared  for  the  claimant, 
and  filed  an  affidavit,  made  by  a  brother  of  the  claimant's  wife,  asking 
for  a  continaance  until  September,  on  the  ground  that  the  claimant 
was  out  of  the  State,  and  his  wife  was  sick  and  unable  to  be  present 
at  that  time,  and  that  both  were  material  witnesses  in  the  case. 

The  contestant  filed  an  affidavit  against  a  continuance,  to  which 
claimanfB  counsel  objected,  and  reftised  to  proceed  with  the  case  until 
the  local  officers  had  passed  upon  the  question  then  involved. 

The  testimony  on  the  part  of  the  contestant  was  then  submitted,  and 
forwarded  by  the  notary  to  the  local  officers,  who  on  the  I9th  of  August, 
1890,  rendered  a  decision,  in  which  they  recomiueuded  the  cancellation 
of  the  homestead  entry  of  McEachran.  This  decision  was  affirmed  by 
you  on  the  26th  day  of  February,  1892,  and  the  case  is  brought  to  the 
Department  by  an  appeal  from  your  judgment.  The  only  error  com* 
plained  of  in  your  decision,  and  specified  in  the  notice  of  aiq^eal,  is, 
tiiat  you  erred  in  reftising  to  grant  oontinuanoe  undw  the  showing 
made,  and  permit  the  claimant  to  appear  at  a  later  date. 

Boie  20,  of  the  Bules  of  Practice,  {Hrovldes  that  a  postponement  of 
a  hearing  to  a  day  to  be  fixed  by  the  risgister  azid  receiver,  may  be 
allowed  on  the  day  of  trial,  on  account  of  the  absence  of  mateirial  wit-' 
nesses,  when  the  ^irty  asking  fbr  the  oontinuanoe  makes  an  affidavit 
before  the  register  and  receiver,  showing  that  one  or  more  of  the  wit- 
nesses in  bis  behalf  is  absent  without  his  procurement  or  consent;  the 
name  and  residenoe  of  each  witness  j  the  fiiets  to  which  they  would 
testify  if  present  I  themateri^ty  of  the  evidence^  fiie  e^reiBe  of  proper 
diligence  to  procure  the  attendance  of  the  absent  witnesses;  and  that 
affiant  believes  that  said  witnesses  can  be  had  at  the  time  to  which  it 
is  sought  to  have  the  trial  postponed. 

In  the  case  of  Goughlin  v,  Donan  (5  L.  D.,  142),  it  was  held  that  an 
affidavit  for  continuance,  might  be  executed  before  the  day  set  for  hear- 
ing, and  before  some  officer  other  than  the  register  or  receiver. 

In  Bradford  v.  Aleshire  (15  L.  D.,  238),  it  was  held  that  an  affidavit 
for  an  order  for  publication  of  notice  of  hearing  might  be  made  by  any 
person  who  i)ossessed  the  requisite  information,  notwithstanding  Bule 
11  required  that  such  affidavit  should  be  made  by  the  contestant  only. 
Applying  that  rule  to  this  case,  would  lead  to  the  conclusion  that  an 
affidavit  for  continuance  might  be  made  by  some  person  other  than  the 
party  asking  for  it,  provided  the  necessary  showing  was  made. 

The  difficulty  in  such  case,  however,  would  be  to  show  that  the  wit- 
nesses were  not  absent  by  the  procurement  or  consent  of  the  party  to 
the  suit,  aqd  more  especially  would  that  be  so,  when,  as  in  this  case, 
the  absent  witnesses  were  the  defendent  in  the  case,  and  his  wife.  It 
vaa  held  in  the  case  of  Smith  v.  Smart  (7  L.  D.,  63),  that  an  affidavit 
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for  continaance,  based  on  the  ground  of  absent  witnesses,  should  show 
that  the  absence  of  the  witnesses  is  not  by  the  consent  or  procurement 
of  the  applicant,  and  set  forth  facts  showing  the  exercise  of  proper  dili- 
gence to  secure  the  attendance  of  such  witnesses. 

A  notary  public  has  no  authority  to  grant  a  continuance  ertending 
beyond  the  time  set  for  the  examination  of  the  testimony  at  the  local 
office,  and  therefore  the  continuance  asked  for  in  this  case,  could  not 
have  been  granted  by  Blair,  had  the  affidavit  presented,  shown  that 
McEachran  was  entiled  to  a  postponement. 

Motions  for  continuance  are  addressed  to  the  sound  discretion  of  the 
local  officers,  and  when  the  motion  in  this  case  came  before  the  register 
and  receiver,  they  held  that  the  notary  did  not  err  in  proceeding  to  take 
the  testimony  in  the  case,  notwithstanding  8[uch  motion.  You  ap- 
proved their  action  and  the  only  question  before  me  is :  Did  they  abofie 
their  discretion  in  so  holding,  and  you  err  in  affirming  their  acti 

My  conclusion  is,  that  while  the  affidavit  for  continuance  gave  tbe 
name  and  residence  of  the  absent  witnesses,  and  the  facts  to  which 
they  would  testify  if  present,  and  the  materiality  of  their  evidence,  it 
did  not  show  that  proper  diligence  had  been  exercised  to  procure  their 
attendance,  or  that  their  absence  was  without  the  consent  or  procure- 
ment of  McEachran.  He  was  notified  of  the  hearing,  and  made  no 
effort  to  be  present,  but  rettiained  at  his  blacksmith  shop,  in  a  distant 
State,  at  work  at  his  trade.  Had  he  been  kept  at  home  by  the  sick- 
ness of  his  wife,  his  absenoe  might  have  been  excused,  but  she  was  at 
Bowdle,  some  twenty  miles  distant  from  the  land,  while  he  was  at  Spo- 
kane Falls,  in  the  State  of  Washington.  The  showing  made  in  snp* 
port  of  the  motion  for  continuance  was  not  sufficient,  and  the  appUca- 
tfjon  was  properly  denied*  The  decision  appealed  from  is  aooordingly 
affirmed* 


HOMESTEAD  E17TBT-^TIMBEB  LAND. 

m 

HOXIB  V.  Pbckinpah. 

The  provisions  of  the  timber  and  stone  act  of  Jnne  8, 1878,  do  not  exdade  from 
homestead  entry  lajids  that  are  snbjeot  to  sale  under  said  act. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office,  February  9, 1893. 

On  July  14, 1890,  Thaddeus  B.  Peckinpah  made  homestead  entry  of 
the  SE.  i  of  Sec.  34,  T.  7  S.,  B.  23  E.,  Stockton  land  district,  Califor- 
nia. 

On  January  28, 1891,  he  made  commutation  cash  entry  of  the  same. 
His  proof  showed  continuous  residence  by  himself  and  his  wife  (he  had 
no  other  family)  for  more  than  a  year  preceding;  about  five  acres 
<deared,  three  of  four  acres  of  which  had  been  cropped;  a  frame  dwell* 
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ing  house  fourteen  by  twenty-six  feet,  with  three  rooms,  three  doors 
and  fonr  windows,  carpeted  and  supplied  with  the  ordinary  furniture 
of  a  farm  house;  also  a  firame  bam  twelve  by  thirty  feet.  Total  value 
of  house  and  barn  $375  or  $400. 

On  March  9,  1892,  John  0.  Hoxie  filed  affidavit  of  contest  against 
the  entry,  alleging  in  substance,  that  the  land  was  chiefly  valuable  for 
the  timber  upon  it,  that  it  is  of  little  or  no  valae  for  agricultural  pur- 
poses, and  that  therefore  it  was  not  subject  to  entry  under  the  home- 
stead law. 

On  April  19, 1892,  you  rejected  the  application  to  contest  on  the 
ground  that  <^  the  (Charge  against  the  entry  is  not  deemed  sufficient  to 
warrant  its  investigation,  there  being  nothing  in  the  homestead  laws 
prohibiting  the  entry  of  such  land  under  said  laws." 

The  applicant  appeals,  reiterating  his  contention  that  ^Mand  which  is 
unfit  for  cultivation  and  chiefly  valuable  for  its  timber  is  subject  to  entry 
as  timber-land" — ^and  therefore  is  not  subject  to  homestead  entry. 

In  this  he  is  in  error.  There  is  nothing  in  the  timber  and  stone  act 
(20  Stats.,  89),  which  makes  land  of  this  character  subject  to  entry  ex- 
clusively under  the  timber  and  stone  act;  this  is  clearly  manifest  from 
the  language  of  the  act  the  first  section  of  which  expressly  declares, 
''that  nothing  herein  contained  shall  defeat  or  impair  eaiy  bona  fide 
claim  under  any  law  of  the  United  States,  or  authorize  the  sale  of  the 
improvements  of  any  Jxma  fide  settler."  This  recognizes  the  possibility 
of  the  existence  of  a  ^^hona  fide  claim  "  and  a  ^^hona  fide  settler,"  on 
timber  land,  under  some  other  law. 
In  the  case  of  Hughes  v.  Tipton  (2  L.  D.,  334,)  the  Department  held : 
The  settlement  laws  unquestionably  authorize  agricultural  claims  to 
lands  covered  by  timber  •  •  •  The  existence  of  a  valid  settlement 
IB  therefore  &tal  to  the  timber-claim,  notwithstanding  the  land  maybe 
non-agricultural.  The  act  evidently  discriminates  in  favor  of  a  hma 
fide  settler,  irrespective  of  the  character  of  the  land. 

The  doctrine  above  enunciated  has  since  been  reiterated  by  the  De- 
partment in  the  oases  of  Bowland  v.  Olemens  (2  L.  D.,  633) ;  Porter  r. 
Throop  (6  L.  D.,  691) ;  Wright  v.  Larson  (7  L.  D.,  556) )  Daniel  R.  Mc- 
intosh (8  L.  D.,  641);  State  of  California  v.  Sevoy  (9  L.  D.,  139);  John 
W.  Setchell  (9  L.  D.,  673);  George  H.  Hegeman  (11  L.  D.,  7);  Tenny 
V.  Johnson  et  al.  (11  L.  D.,  146). 

In  the  case  above  cited  the  Department  has  held  [inter  alia)  that  settle- 
ments on  land  chiefly  valuable  for  timber  should  be  closely  scrutinized ; 
and  that  ^<  the  character  of  the  land  may,  in  connection  with  other  facts 
in  the  case,  affect  the  question  of  the  settler's  good  faith"  (Porter  v. 
Throop,  9upra).  But  in  the  case  at  bar  the  applicant  to  contest  relies 
Bolely  upon  the  character  of  the  land,  contending  that  it  is  not  subject 
to  homestead  entry,  and  not  connecting  it  with  any  <<  other  facts  in  the 
case"  to  show  bad  faith  on  the  part  of  the  homestead  entryman.  On 
its  &ce  the  homestead  proof  appears  to  be  sufficient;  and  the  burden 
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of  Bhowing  bad  fiaith  on  the  port  of  the  entryman  is  on  the  ^plkant 
to  contest.    (Porter  v.  Throop,  $vpra).    In  my  opinion  he  makes  no  Budi 
showing. 
Your  decision  rq'ecting  the  application  to  contest  is  therefore  affiimei 


STONS  X>AKI>-ACT  OF  AX7GI78T  4^  1809. 
JOSBPH  H.  ELUtPEB  BT  AL. 

X4aidi  TtMnred  fox  the  b«nefit  of  public  schools  or  donstod  to  snjr  Ststo  are  not 
sabjeofc  to  placer  entry  under  the  act  of  August  4,  1892. 

JKrsi  AMisUmt  Beoretarjf  Chandler  to  the  Oommi$$ioner  of  the  Oeikerd 

Land  Office^  Februarff  9, 1893. 

I  have  considered  the  appeal  of  Joseph  H.  Harper  et  al.  from  your 
decision  of  May  17, 1892,  rejecting  their  application  to  enter  certain 
lands  as  a  placer  claim,  in  section  36,  Tp.  3,  B.  8  W.,  Helena  land  dis- 
trict, Montana. 

It  appears  that  they  located  what  is  known  as  the  North  Western 
placer  claim,  January  6, 1886,  and  on  October  26, 1891,  made  applicar 
tion  for  patent  on  the  same,  alleging  that  the  land  was  valuable  for  its 
deposits  of  stone  of  a  silicious  formation,  possessing  special  property 
as  a  fire  rock. 

The  local  ofiBcers  rejected  said  application  under  the  decision  ot  the 
Department  as  rendered  in  the  case  of  Conlin  v,  Kelly  (12  L.  D.,  1), 
whereupon  the  claimant  appealed;  you  affirmed  the  judgment  of  the 
register  and  receiyer  as  aforesaid,  and  the  claimant  again  appealed* 

The  only  question  that  seems  to  be  raised  in  this  case,  is  whether  the 
land  embraced  in  said  mineral  clnim  is  patentable  under  the  mineral 
laws. 

At  the  date  your  decision  was  rendered  the  ruling  of  the  Depart- 
ment followed  that  laid  down  in  the  Oonlin  v.  Kelly  case,  and  I  do  not 
find  anything  in  the  character  of  the  stone  found  in  this  land  that 
would  make  it  an  exception  to  the  rule  established  in  that  case,  but  on 
August  4, 1892  (27  Stat.,  348),  since  your  decision,  an  act  was  approved 
entitled  ^^An  act  to  authorize  the  entry  of  lands  chiefly  valuable  for 
building  stone  nnder  the  placer  mining  laws.''  The  first  section  of  this 
act  provides: 

That  any  person  authorized  to  enter  lands  under  the  mining  laws  of  the  United 
States,  may  enter  lands  that  are  chiefly  valuable  for  building  stone  under  the  pro- 
visions of  the  law  in  relation  to  placer  mineral  claims :  Provided,  That  lands  reserred 
for  the  benefit  of  publlo  schools  or  donated  to  any  State,  shaU  not  be  subject  to 
entry  under  this  act. 

Since  the  land  under  consideration  is  <^  the  character  covered  by 
said  proviso,  it  is  not  subject  to  entry  under  the  provisions  of  said  aet 
See  section  1946,  Bev.  Stat. 

Your  decision  is  therefore  alflrmed. 
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BSACXICX-APPSAl^-SSCONB  CONTBSTAKT. 

ADAXBON  V.  Blaoxxobs» 

Failare  to  «ppMl  tmm  Am  r^fectioa  of  an  applioaticm  W  enter  doee  not  defeat  the 
light  of  the  f^pUcant  where  the  xeqaieite  notice  in  writing  of  eneh  edTeree  ac- 
tion is  not  given  the  applicant. 

An  affidarit  of  contest  filed  during  the  pendency  of  proceedings  by  another  against 
the  entry  in  qaestion,  confers  no  tight,  in  the  erent  that  the  entry  is  canceled  as 
the  residt  of  the  prior  proceedings^  as  against  tbe  interrening  application  to 
enter  filed  by  a  third  party  after  the  cancellation  of  the  entry  nnder  attack. 

First  Assistant  Secretary  (Jhaahdler  to  the  Commissioner  of  the  Oeneral 

Land  Offlee^  February  llj  1893. 

AnMricas  Bendelari  made  homestead  entry  for  the  B.  i  of  the  BW.  ^ 
and  lots  6  and  7,  of  Sec.  6,  T.  10  :S.j  B.  36  W.,  Iforth  Platte  land  dis- 
triet,  Nebraska^  on  the  27th  of  November,  1886. 

oil  the  13th  of  April,  1888,  Ella  Adamson  filed  an  affidavit  of  contest 
against  said  entry,  alleging  abandonment.  As  a  result  of  her  contest, 
the  entry  was  canceled  on  the  18th  of  January,  1890. 

After  the  local  officers  had  rendered  their  decision  in  the  case,  rec- 
ommending the  cancellation  of  the  entry,  and  forwarded  the  record  to 
your  office,  William  0.  Blackmore  filed  a  second  contest  affidavit  against 
Bendelari's  entry,  alleging  the  same  grounds  of  default  alleged  and 
established  by  Miss  Adamson. 

Miss  Adamson  was  notified  of  her  preference  right  to  make  entry  for 
the  land,  but  having  in  the  meantime  married,  she  had  ceased  to  be  a 
qualified  homesteader.  Her  father,  David  Adamson,  thereupon,  on  the 
8th  of  February,  1890,  filed  application  to  make  homestead  entry  for  the 
land.  The  local  officers  r^ected  his  application,  for  the  rea-son  that  his 
daughter's  preference  right  had  not  then  expired,  and  that  there  was  a 
second  contest  on  file. 

Adamson  then  filed  the  waiver  or  relinquishment  of  his  daughter's 
preference  right  of  entry,  whereupon  the  local  officers  informed  Black, 
more  that  the  first  contestant  having  waived  her  preference  right  to 
enter  the  land,  he  had  such  preference  right  as  a  second  contestant. 
Within  thirty  days  thereafter  he  made  homestead  entry  for  the  land. 

Adamson  then  instituted  contest  against  the  entry  of  Blackmore, 
alleging  that  a  preference  right  of  entry  was  improperly  allowed  him; 
that  his  entry  was  not  made  in  good  faith,  but  for  speculative  purposes ; 
and  that  his  (Adamson's)  entry  should  have  been  allowed,  he  having 
been  the  first  legal  applicant  for  the  land  after  the  cancellation  of  the 
entry  of  BendelarL 

The  hearing  which  followed,  resulted  in  a  decision  by  the  local  officers 
in  favor  of  Blackmore,  which  was  reversed  by  you  on  the  29th  of  Feb- 
ruary, 1892.  An  appeal  from  your  decision  brings  the  case  to  the  De- 
partment 
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In  the  case  of  Cleveland  t;.  Banes  (4  L.  D.,  534),  it  was  held  that  on 
the  cancellation  of  an  entry  after  contest,  the  land  is  open  to  settlement 
or  entry,  subject  only  to  the  preference  right  of  the  successful  contest- 
ant. 

In  the  case  of  Annenag  Simonian  (13  L.  D.,  696),  it  was  held  thataa 
affidavit  of  contest  filed  in  the  local  office,  does  not  secure  any  preference 
right  of  entry  to  the  contestanti  in  the  event  that  the  entry  under  at- 
tack is  canceled  on  the  prior  contest  of  another. 

Your  decision  was  based  upon  the  rules  laid  down  in  the  two  cases 
cited,  and  in  his  argument  upon  the  appeal  before  me,  the  counsel  for 
Blackmore  attempts  to  escape  the  force  of  those  rulings  by  insisting 
that  Adamson  waived  any  rights  conferred  by  his  application  to  enter 
the  land,  by  failing  to  ajppeal  from  the  adverse  decision  of  the  local 
officers  upon  his  application.  In  supiK>rt  of  his  position,  he  cites  Bnlc 
67,  of  the  Rules  of  Practice,  which  provides  that  ^^  The  party  aggrieved 
will  be  allowed  thirty  days  from  receipt  of  notice,  in  which  to  file  hiB 
appeal  in  the  local  land  office."  In  this  connection  Bule  66  becomes  of 
considerable  importance.    Its  provisions  are  as  follows: 

Rule  66. — ^For  the  purpose  of  enabling  appeals  to  be  taken  firom  the  rulings  or  so- 
tion  of  the  local  offloers  relatire  to  applications  to  file  npon^  enter,  or  locate  the 
public  lands,  the  foUowing  rules  wiU  be  observed. 

1.  The  register  and  receiver  will  endorse  upon  every  rejected  application  the  date 
when  presented,  and  their  reason  for  rejecting  it. 

2.  They  will  promptly  advise  the  party  in  interest  of  their  action,  and  of  his  right 
of  appeal  to  the  Commissioner. 

8.  They  will  note  upon  their  records  a  memorandum  of  the  transaction. 

The  character  of  the  notice  to  be  given  is  provided  for  in  Bule  17, 
which  says:  ^^  Notice  of  interlocutory  motions,  proceedings,  orders,  and 
decisions  shall  be  in  writing,  and  may  be  served  personally,  or  by  reg- 
istered letter  through  the  mail  to  the  last  known  address  of  the  parly." 

In  Elliott  V.  Noel  (4  L.  D.,  73),  it  was  held  that  a  ^^  motion  to  dismiss 
an  appeal,  because  not  filed  in  time,  wiU  not  be  entertained  where  it 
appears  that  the  appellant  did  not  have  written  notice  of  the  adverse 
decision."  The  question  was  discussed  in  the  case  of  Ohurchill  «.  See- 
ley  (4  L.  D.,  589),  and  upon  page  591  it  was  said:  ^<  It  is,  however,  in- 
sisted on  behalf  of  Seeley  that  Ohurchill  was  notified  personally  by  the 
register,  and  that  such  notice  is  sufficient  under  the  rules.  I  do  not  so 
consider  it."  Bule  17,  and  the  case  of  Elliott  v.  Noel,  are  cited  in  sap- 
IK>rt  of  this  position. 

In  Turner  v,  Bumgardner  (5  L.  D.,  377),  it  was  held  that  information 
as  to  the  right  of  appeal  not  having  been  given  under  Bule  66  of  Prac- 
tice, the  right  of  the  rejected  applicant  to  be  subsequently  heard  is 
recognized.  I  deem  it  unnecessary  to  multiply  authorities  in  support 
of  this  proposition. 

In  the  case  at  bar,  there  is  no  proof,  charge,  or  intimation,  that  Adam- 
son  was  ever  notified  in  writing,  by  the  local  of&cers,  that  the  applica- 
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tion  presented  by  him  on  the  8th  of  February,  1890,  to  make  homestead 
entry  for  the  land  in  question,  had  been  rejected  by  them. 

As  the  record  showB  no  saeh  notioe  to  him  as  is  required  by  Rule  17, 
hifi  appeal,  from  the  final  decision  of  the  local  officers  in  the  case,  was 
in  time  to  save  all  rights  secured  by  his  original  application  to  make 
entry  for  the  land. 

After  the  cancellation  of  the  entry  of  Bendelari,  the  land  was  sub- 
ject to  entry  by  the  first  legal  applicant,  and  such  entry  could  only  be 
defeated  by  the  exercise  by  the  successful  contestant  of  her  preference 
right,  within  the  time  limited  by  law.  In  this  case,  Adamson  was  such 
first  legal  applicant,  and  his  entry  should  have  been  allowed  by  the 
local  officers.  The*land  being  subject  to  entry,  and  he  being  a  quali- 
fied entryman,  his  application  was  equivalent  to  an  actual  entry,  so 
far  as  his  rights  are  concerned.  He  might  have  appealed  from  the 
action  of  the  local  officers  in  rejecting  his  application,  but  he  was  not 
boand  to  do  so,  in  order  to  protect  his  rights,  until  he  was  legally  no- 
tified of  their  action.  His  contest  proceedings  against  the  entry  of 
Blackmore  cut  no  figure  in  the  case  whatever,  and  need  only  be  alluded 
to  to  complete  the  history  of  the  transaction,  and  explain  the  manner 
iD  which  the  case  comes  before  the  Department. 

The  homestead  entry  of  Blackmore  having  been  improperly  allowed, 
will  be  canceled,  and  Adamson  will  be  permitted  to  make  entry  for  the 
land,  as  of  the  date  of  his  original  application.  The  decision  appealed 
from  is  affirmed. 


PBB-EACPTION  CLAIM— AGREEMENT  TO  CON  VET. 

TAGa  V.  Jensen. 

An  agreement  to  conyey  any  part  of  a  pre-emption  olaim  to  another,  made  prior  to 
final  proof,  will  defeat  the  exercise  of  the  pre-emption  right. 

First  Assist€mt  Secretary  Chandler  to  the  Oommissioner  of  the  General 

Land  Office^  February  11^  1893. 

*  On  September  10, 1889,  Elizabeth  Tagg  filed  her  pre-emption  declara- 
tory statement  for  the  N W.  I  of  the  SW.  i.  Sec  35,  and  the  NW.  J  of 
the  SE.  J,  and  the  B.  J  of  the  SB.  J,  Sec  34,  T.  6  K,  E.  10  W.,  Oregon 
City,  Oregon,  alleging  settlement  three  days  prior  thereto. 

On  the  11th  day  of  December,  of  the  same  year,  Sofns  Jensen  filed 
his  preemption  declaratory  statement  for  the  W.  J  of  the  SB,  J,  Sec. 
34,  same  township  and  range,  and  the  N.  J  of  the  NB.  J  and  the  NB.  i 
of  the  NW.  4,  Sec.  3,  T.  6,  same  range. 

Their  claims  conflict  as  to  the  lifW.  J  of  the  SB.  J  of  said  Sec.  34, 
and  the  settlement  of  this  conflict  is  all  that  is  involved  in  this  contro  ^ 
verey. 

Jane  7, 1890,  Jensen  gave  notice  of  his  intention  to  make  proof,  and 
the  testimony  was  ordered  to  be  taken  before  the  clerk  of  Clatsop 
12771— VOL  16 8 
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county,  July  29,  1800,  at  which  time  Elizabeth  Tagg  appeared  and  pro- 
tested against  the  allowauce  of  his  proof  as  to  said  disputed  forty  acree, 
en  the  grounds  (1st)  of  her  prior  right  thereto;  (2)  that  Jeusen  watsuot 
intending  to  appropriate  the  tract  to  his  exclusive  use  and  benefit;  (3) 
that  he  had  not  resided  on  and  cultivated  the  land  as  required  by  law; 
and  (4)  that  his  claim  was  in  excess  of  the  amount  allowed  by  law. 

Trial  was  had«  and,  on  August  23, 1890,  the  local  officers  found  in 
favor  of  Tagg,  and  Jensen  appealed,  and  by  your  letter  of  April  16, 
1892,  now  before  me  on  appeal  by  Tagg,  you  reversed  the  action  of  the 
legister  and  receiver,  and  awarded  the  tract  in  dispute  to  Jensen,  be- 
cause, as  you  find,  he  was  the  prior  settler  upon  the  land. 

I  have  carefully  examined  the  whole  record,  and  am  unable  to  concur 
in  your  judgment. 

The  material  parts  of  the  evidence  are,  I  think,  on  the  whole,  very 
fairly  stated  in  your  decision,  and  it  shows  that  Larson  supplied  nearly 
all  the  funds  necessary  ti)r  the  improvements,  cost  of  filing,  etc.,  and 
Jensen  says  this  was  done  under  an  agreement  between  him  and  Larsen 
that  they  were  to  help  each  other  in  both  their  claims,  and  that  this 
agreement  constituted  thepartnershipbetweenhimand  Larsen,  alluded 
to  by  the  witnesses  for  contestant. 

After  reading  carefully  all  the  testimony,  I  am  forced  to  the  conda- 
ision  that  this  explanation  of  the  agreement  or  partnership  between 
the  claimant  and  Larsen  does  not  explain  the  real  agreement,  but  is 
rather  a  subterfuge  by  which  he  expects  to  escape  the  penalty  of  the 
law — that  is,  the  forfeiture  of  his  claim.  It  does  not  appear  that  Lar- 
sen had  any  claim  of  record,  or  that  he  intended  to  make  any  settle- 
ment, or  other  movement  towards  asserting  any  claim  on  his  part.  On 
the  contrary,  he  was  all  the  time  working  at  his  trade  (shoemaker),  at 
Astoria,  and,  before  the  hearing  and  without  attempting  to  assert  any 
claim  to  government  land,  he  left  the  country  and  went  to  British 
America.  Further,  Jensen  says,  that  upon  talking  with  the  landofficers, 
he  learned  for  the  first  time  that  such  a  partnership  as  he  had  with 
Larsen  would  defeat -his  claim,  and  he  thereupon  immediately  dissolved 
the  partnership. 

!Now,  if  his  partnership  had  been  such  a  one  as  he  pretends  it  was^ 
namely,  a  mutual  agreement  that  they  should  assist  each  other  in  fur- 
nishing means,  etc.,  to  perfect  their  separate  claims — such  an  agreement 
was  not  in  violation  of  law,  and  there  was  no  occasion  for  dissolving  it, 
and  it  is  very  improbable  that  he  was  advised  by  any  one  in  connection 
with  the  land  office  that  he  would  be  compelled  to  do  so. 

But  if  his  agreement  was,  as  contended  by  the  witnesses  for  the  con- 
testant, that  they  were  to  be  partners  in  the  ownership  of  the  land  in 
controversy,  this  would  be  in  violation  of  the  statute,  and  it  is  quite 
probable  that  the  clerk,  or  one  of  the  local  officers,  should  have  so  in* 
formed  him. 
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I  think  all  the  evidence  clearly  points  to  the  fact  that  he  and  Larsen 
undertook  to  get  title  to  this  land  through  his  filing,  and  that  they  were 
to  be  equal  owners  when  the  title  was  perfected. 

The  evasive  manner  in  which  he  answered,  when  confronted  with  his 
own  iuluiiBsions  as  to  the  interest  of  Larsen,  the  dissolution  of  the  agree- 
ment,  the  disappearance  of  Larsen  from  the  country,  and  the  failure  of 
Jensen  to  have  his  testimony  produced  at  tlie  hearing,  all  point  in  this 
direction.  Adde<i  to  this,  the  testimony  of  several  witnesses  to  the  ad- 
missions of  Jensen  himself  and  the  statements  of  Larsen  in  Jensen's 
presence  and  hearing  of  their  mutual  interest  in  the  land,  leave  no 
doubt  in  my  mind  that  there  was  an  understanding  and  agreement 
that  they  were  both  to  share  in  the  land  when  title  was  procured  from 
the  government. 

The  case  of  Aldrich  v.  Anderson,  cited  by  you  in  support  of  your 
decision,  was  practically  overruled  in  the  case  of  Molinari  v.  Scolary, 
15  L.  D.,  201,  and  the  law  as  now  construed  by  this  Department  is  that 
auy  agreement  to  convey  any  part  of  an  entry  or  claim  to  another, 
made  prior  to  final  proof,  will  defeat  the  claim,  and  the  evidence  in  this 
ease  satisfies  me  that  such  an  agreement  was  made  with  Larsen,  and 
was  still  subsisting  on  December  21st,  when  Elizabeth  Tagg  moved 
uito  and  took  possession  of  the  house  and  improvements  on  her  claim. 

Entertaining  this  view  of  the  evidence,  it  is  not  necessary  to  discuss 
the  question  of  the  alleged  settlement  of  Tagg  in  September,  when  she 
purchased  the  improvements  of  a  former  settler.  She  was  not  a  citizen 
at  that  date,  but  this  defect  was  cured  prior  to  the  assertion  of  any 
claim  on  the  part  of  Jensen,  or  any  one  else,  and,  when  cured,  in  the 
absence  of  an  adverse  claimant,  it  relates  back  to  the  date  of  the  initia- 
tion of  the  claim. 

Your  decision  is  reversed,  and  the  protest  of  Tagg  is  sustained,  and 
you  will  direct  that  the  filing  of  Jensen  be  canceled. 


TIMBEB  CUXiTUBB  ENTRY—COMMUTATION. 

OuMMiNGS  V.  Rudy. 

The  requirements  of  the  timber  culture  law  call  for  irrigation  of  the  land,  if  trees 
can  not  be  grown  without  irrigation. 

The  right  to  commute  a  timber  culture  entry  under  the  act  of  March  3,  1891,  is  lim- 
ited to  persons  who  for  a  period  of  four  years  have,  in  good  faith|  complied  with 
the  requirements  of  the  timber  culture  law. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  February  11,  1893. 

On  May  25, 1883,  Prank  H.  Rudy  made  timber  cultnre  entry  (No. 
180),  of  the  S.  i  of  the  SB.  i  and  the  NW.  J  of  the  SB.  J  and  the  SB.  J 
oUhe  8W.  i  of  Sec  32,  T.  2  K.,  R.  1  W.,  at  Salt  Lake  Oity,  Utah, 
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On  March  24, 1890,  Mianie  Cummings  filed  an  affidavit  of  contest 
against  said  entry,  alleging — 

That  said  Rudy  hao  totally  failed  to  comply  with  the  timber  caltnre  law,  that 
there  are  absolutely  no  trees,  slips  cuttings  or  tree  seeds  planted  or  growing  on  said 
land,  no  ditching  or  water  for  irrigation,  and  little  or  no  breaking  thereon. 

A  hearing  was  ordered  for  May  28, 1890,  at  the  local  office,  when  the 
parties  appeared  and  sabmitted  testimony. 

On  August  15, 1890,  the  local  officers  rendered  their  opinion  '^that 
the  contestant  has  established  a  valid  adverse  claim;  that  the  entry 
should  be  canceled  with  preference  right  to  the  contestant.  We  so 
recommend.'' 

On  appeal,  by  letter  of  March  3, 1892,  you  affirmed  their  decision, 
and  held  said  entry  for  cancellation.  An  appeal  now  brings  the  case 
to  this  Department. 

The  testimony  covers  seven  years  of  the  entry,  and  shows  that  the 
land  intended  for  tree  culture  is  "  largely  clay  and  strongly  alkali,"  and 
that  nothing  has  grown  thereon  "  except  a  very  sparse  growth  of  grease 
wood  and  salt  weed."  Tree  seeds  and  cuttings  have  been  repeatedly 
planted,  but  regularly  died,  and  there  were  none  living  at  the  date  of 
the  hearing.  There  was  no  reasonable  ground  to  suppose  that  they 
would  grow  without  artificial  irrigation,  which  has  never  been  applied 
to  the  land.  The  conte^tee  himself  admitted  that  ^'  all  that  land  has  a 
kind  of  a  bad  nature — ^it  is  a  kind  of  a  clay  ground." 

In  speaking  of  the  tree  seeds  and  cuttings  planted,  he  t'CStified, — "  I 
have  not  managed  to  get  any  of  them  to  grow;  T  thought  it  was  on  ac- 
count of  the  drought  and  the  nature  of  the  ground."  The  evidence 
does  not  show  that  these  years  were  exceptionally  dry  for  that  locality, 
hence,  it  must  be  attributed  to  "  the  nature  of  the  ground,"  which  would 
not  grow  anything  without  artificial  irrigation.  The  land  selected  is 
naturally  unfitted  for  the  growth  of  timber,  and  its  arid  character  must 
have  been  known  to  the  entryman  when  he  made  the  selection.  Ashe 
made  no  eflPort  to  reclaim  the  land  by  irrigation,  or  in  any  way  fit  it  for 
the  cultivation  and  growth  of  timber,  he  has  not  complied  with  the  law, 
Sampson  v.  Lawrence  (8  L.  D.,  511). 

The  act  of  March  3, 1891,  (26  Stat.,  1093),  does  not  relieve  the  claim- 
ant from  cultivating  "  the  quantity  and  character"  of  trees  mentioned 
in  the  timber  culture  act  of  1878.  Samuel  C.  Donaldson  (14  L.  D.,  434). 
Inasmuch  as  the  claimant  has  failed  to  comply  with  the  laws  in  this 
respect,  he  is  not  entitled  to  commute  his  entry  under  the  fourth  pro- 
viso to  the  first  section  of  the  act  of  March  3, 1891,  which  only  allows 
that  privilege  to  an  entryman  "  who  has  for  a  period  of  four  years,  in 
good  faith,  complied  with  the  provisions  of  said  laws." 

Tour  judgment  is  affirmed. 
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MININe  CLAIM— PLACER  LOCATION— HOMESTEAD. 

PiBTj  Oil  Company. 

A  placer  location  made  in  accordance  with  law  operates  to  exclude  the  land  emhraced 
therein  from  other  appropriation ;  and  a  homestead  enfcry  irregularly  allowed  for 
such  land  does  not  impair  the  rights  of  the  mineral  claimant. 

An  entry,  though  irregularly  allowed  for  land  not  Aubject  thereto,  should  not  be  can- 
celed without  giving  the  entry  man  an  opportunity  to  be  heard  in  defense  of  his 

claim. 

« 

Seeretary  NobU  to  ike  Commissioner  of  the  General  Land  Office^  Febru- 
ary 13y  1893. 

On  July  1, 1891,  the  Piru  Oil  Company  filed  in  the  land  office  at  Los 
Angeles,  California,  its  application  for  a  patent  for  four  contignous  min- 
ing claims  held  in  common,  and  known  as  the  "  Piru  Oil  Mine,"  lot  No. 
41,  containing  160  acres  the  "  Roblarcito  Oil  Mine,''  lot  No.  42,  contain- 
ing 159.96  acres,  the  "  Santa  Clara  Oil  Mine,''  lot  No.  43,  containing 
159.87  acres,  and  the  "  San  Francisco  Oil  Mine,"  lot  No.  44,  containing 
159.97  acres,  located  in  the  Camulos  Petroleum  mining  district,  county 
of  Ventura,  California,  in  T.  4  N.,  R.  18  W.,  S.  B.  M. 

These  severaJ  claims  were  located  August  1, 1877,  and  notices  thereof 
were  duly  recorded,  and  the  Piru  Oil  Company,  a  corporation  organ- 
ized under  the  laws  of  California,  is  the  assignee,  by  mesne  convey- 
ances, of  the  original  locators.  The  notice  of  said  application  was  duly 
published  sixty-three  days,  from  July  10, 1891,  to  September  11, 1891, 
ID  the  <<  Santa  Paula  Chronicle,"  a  weekly  newspaper  published  in  said 
county. 

On  September  22, 1891,  said  company,  in  the  absence  of  any  adverse 
claim,  was  allowed  to  make  mineral  entry  No.  123,  embracing  the  area 
contained  in  said  four  mines,  consolidated  into  the  "  Piru  Oil  Company 
Mining  Claim,"  containing  639.80  acres,  and  received  final  certificate 
and  receipt  therefor. 

The  papers  were  transmitted  to  your  office,  and  by  letter  of  February 
6, 1892,  you  called  for  additional  evidence  upon  certain  points,  and  also 
stated  that — 

A  portion  of  the  land  is  adversely  claimed  by  Joseph  W.  Lockwood  nnder  his 
homestead  application  No.  3508,  mad^  Augnst  20,  1887,  prior  to  the  mineral  claim- 
sots'  applicatlQii.  Mineral  claimants  are  therefore  allowed  thirty  days  from  notice 
hereof  to  show  cause  why  the  mineral  entry  should  not  be  canceled  to  the  extent  of 
the  conflict  with  said  homestead  entry. 

Oq  February  23, 1892,  said  company  filed  a  motion  to  reconsider  your 
action,  on  the  ground,  inter  aliay  that  when  Lockwood  made  his  said 
liomestead  application  on  August  20, 1887,  the  local  officers  overlooked 
the  regulations  relating  to  mining  claims,  and  without  authority  of 
law  allowed  said  entry  "  without  having  first  ordered  a  hearing  to  de- 
termine the  character  of  the  land."    Said  motion  also  stated  that 

^e  reeordsof  the  General  Land  0£Bce  show  that  the  mining  claims  embraced  in  said 
niineral  entry  were  surveyed  by  the  order  of  the  U.  S.  Surveyor  General  for  Call- 
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fomia  on  Not.  19, 1881,  and  by  said  survey  were  duly  segregated  as  mineral  lamli*, 
and  a  plat  of  the  township  in  which  said  mining  claims  were  situated,  showing  roch 
segregation,  was  filed  in  the  U.  S.  land  office  on  Not.  25,  1881,  and  thereafter  do 
entry  of  the  land  covered  by  said  survey  conld  legally  be  made  under  the  laws  pru- 
▼iding  for  the  sale  of  agricultural  land,  except  in  the  manner  provided  in  the  U.  S. 
mining  laws  and  the  regulations  thereunder. 

By  your  letter  of  March  12, 1892,  yon  denied  said  motion. 

On  April  8, 1892,  the  said  company  filed  an  application  for  a  hearing 
to  show  that  said  Lockwood  had  never  resided  upon  the  land  embnMnd 
in  his  homestead  application,  or  placed  any  improvements  thereou, 
and  that  his  said  entry  should  be  cancelled. 

By  letter  of  April  21, 1892,  you  denied  this  motion,  saying — "These 
are  not  the  questions  at  issue.  The  questions  relate  to  the  discoYeiy 
of  mineral  within  the  limits  of  each  location,  and  the  sufficiency  of  the 
improvements,"  and  you  held  the  mineral  entry  tor  cancellation. 

On  May  11, 1892,  the  said  company  filed  a  motion  for  the  reconsidera- 
tion of  decision  of  April  21, 1892,  and  asked  for  further  time  to  fur- 
nish the  evidence  required  in  supx)ort  of  the  said  mineral  entry,  and 
submitted  that  the  homestead  claimant  should  have  been  called  upon 
to  show  cause  why  his  entry  should  not  be  cancelled  to  the  extent  of 
the  conflict  with  the  mineral  locations,  instead  of  the  reverse  action 
that  was  taken. 

By  letter  of  May  18, 1892,  you  denied  this  motion. 

An  appeal  has  been  taken  to  this  Department  from  your  decisions  of 
April  21, 1892,  and  May  18, 1892. 

Since  the  date  of  the  appeal  the  additional  evidence  called  for  has 
been  filed,  showing  that  the  company  has  complied  with  the  law  as  to 
discovery  of  mineral  upon  each  location,  and  improvements  thereon. 
The  only  question  for  consideration  is,  therefore,  what  is  the  effect 
upon  the  rights  of  the  mineral  claimants  of  the  allowance  of  said  home- 
stead entry. 

As  already  stated,  these  four  mineral  claims  were  located  August  1, 
1877. 

Section  2322  of  the  Eevised  Statutes  defines  the  rights  of  the  loca- 
tors of  lode  locations  as  follows : 

The  locators  of  all  mining  locations  heretofore  made,  or  which  shall  hereafter  be 
made,  on  any  mineral  vein,  lode,  or  ledge,  situated  on  the  public  domain,  their  hein 
or  assigns,  ....  so  long  as  they  comply  with  the  laws  of  the  United  States, 
and  with  State,  Territorial,  and  local  regulations  not  in  conflict  with  the  laws  of  ths 
United  States  governing  their  possessory  title,  shall  have  the  ezclnsiye  right  of  pos- 
session and  enjoyment  of  all  the  surface  included  within  the  lines  of  their  locatioiUi 
etc. 

Section  2329  applies  this  provision  of  the  law  to  '^  placer  claims  as 
follows: 

Claims  usually  caUed  "  placers,^  including  aU  forms  of  deposit,  excepting  vehif 
of  quartz,  or  other  rock  in  place,  shall  he  subject  to  entry  and  patent,  under  like 
circumstances  and  conditions,  and  upon  similar  proceedingSi  aa  are  provided  for  vein 
or  lode  claims. 
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The  original  locators,  by  virtue  of  their  locationis,  aud  compliance 
with  the  law,  acquired  a  ''possessory  title"  to  the  land  embraced  in 
their  locations,  and  an  exclusive  right  of  possession  aud  enjoyment 
thereof.  Such  right  and  title  in  them  excluded  the  acquirement  of  any 
right  or  title  to  the  land  by  others. 

In  the  case  of  Chapman  v.  Toy  Long  (4  Saw.,  28,  34),  it  is  said — 

Bat  under  the  mining  lawB  of  the  United  States  now  in  force,  the  locator  of  a 
mining  olaim,  as  to  the  right  of  the  possession  of  the  premises  and  to  appropriate 
the  minerals  therein,  becomes  and  is  the  assignee  of  the  United  States  so  long  as  the 
law  remains  in  force,  and  he  complies  with  the  conditions  imposed  by  it.  Until 
Congress  withdraws  this  license  by  a  repeal  of  the  law,  the  right  of  the  locator  to 
the  possession  of  his  claim  and  to  appropriate  to  his  own  use  the  mineral  deposits 
therein  ia  fall  and  complete,  and  he  need  not  take  any  steps  to  purchase  the  land 
or  obtain  a  patent  for  it.  That  is  a  matter  left  to  his  own  option  or  sense  of  self 
interest. 

This  doctrine  is  cited  with  approval  in  Wolfley  v.  Lebanon  Mining 
Co.  (4  Ool.,  112, 119). 

In  Koyes  v.  Mantle  (127  U.  S.,  348,  361),  the  court,  in  speaking  of 
the  rights  of  the  locators  under  said  section  2322  wlv)  have  complied 
with  the  law,  say — 

The  claim  was  thenceforth  their  property.  They  needed  only  a  patent  of  the 
United  States  to  render  their  title  perfect,  and  that  they  could  obtain  at  any  time 
upon  proof  of  what  they  had  done  iu  locating  the  claim,  and  of  subsequent  expendi- 
tures to  a  specified  amount  in  developing  it.  Until  the  patent  issued,  the  govern- 
ment  held  the  title  in  trust  for  the  locators  or  their  vendees.  The  ground  itself  was 
not  afterwards  open  to  sale. 

In  Dahl  v.  Haunheim  (132  V.  S.,  260,  262),  in  which  the  rights  of  a 
locator  of  a  placer  claim  were  involved,  who  had  not  received  a  patent, 
the  court  say — 

But  it  appears  that  he  has  complied  with  all  the  proceedings  essential  for  the 
issue  of  such  a  patent.  He  is  therefore  the  equitable  owner  of  the  mining  ground, 
and  the  government  holds  the  premises  in  trust  for  him  to  be  delivered  upon  the 
payments  specified.  We  accordingly  treat  him,  in  so  far  as  the  questions  involved 
in  this  case  are  concerned,  as  though  the  patent  had  been  delivered  to  him. 

It  follows  that  the  location  of  these  claims  and  th«  record  of  the  no- 
tices of  such  location  upon  the  records  of  the  mining  district  within 
which  the  land  is  located,  and  tlie  compliance  of  the  locators  with  the 
law,  was  notice  to  all  who  should  attempt  to  make  a  homestead  entry 
upon  said  land,  that  it  was  already  appropriated  as  mineral  land,  to 
the  exclusion  of  all  others.  When  the  surveyor  general  filed  the  town- 
ship plat  on  I^ovember  25,  1881,  showing  such  appropriation,  that 
action  was  notice  to  the  local  officers  that  said  land  was  so  appropriated. 
They  therefore  had  no  right  to  allow  the  homestead  entry  of  said  Lock- 
wood  on  August  20, 1887.  By  the  allowance  of  said  entry,  under  such 
circumstances,  Lockwood  acquired  no  right  to  the  land  embraced  in 
his  entry,  and  he  must  be  held  to  have  known  that  he  acquired  no  right 
thereto,  and  that  the  mineral  claimants  were  divested  of  none  of  their 
nghts  thereby.    Fort  Maginnis  (1  L.  D.,  552). 
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Section  2325  provides  how  ^^  a  pateut  for  any  land  claimed  and  located 
for  valuable  deposits  may  be  obtained."  It  expressly  provides  that 
-when  the  applicant  has  complied  with  the  requirements  of  the  mineral 
laws  it  shall  be  assumed  that  he  ^'is  entitled  to  a  patent"  upon  the 
payment  of  five  dollars  an  acre,  '^and  that  no  adverse  claim  exists; 
and  thereafter  no  objection  from  the  third  parties  to  the  issuance  of  a 
patent  shall  be  heard,  except  it  be  shown  that  the  applicant  has  failed 
to  comply  with  the  terms  of  this  chapter."  When  the  claim  is  a  '^  placer'' 
it  is  provided  by  section  2333,  lievised  Statutes,  that  it  shall  be  paid 
for  at  the  rate  of  two  dollars  and  fifty  cents  an  acre. 

The  home  stead  entryman  has  not  asked  to  be  heard  as  to  the  char- 
acter of  the  land.  He  has  never  attacked  its  mineral  character.  He 
has  never  made  any  objection  to  the  issuance  of  a  patent  to  the  mineral 
claimants.  As  he  has  kept  silent  all  these  years,  when  if  he  had  any 
objection  he  should  have  made  it  by  initiating  a  contest  against  the 
mineral  claimants,  it  must  now  be  presumed  that  as  he  has  made  no  ob- 
jection he  had  no  objection  to  make.  Houghton  «.  McDermott  (15  L. 
D.,  509) ;  Anderson  v.  The  Amador  and  Sacramento  Canal  Co.  (10  L.  D., 
572). 

Inasmuch,  however,  as  said  homestead  entry  still  remains  of  record, 
though  irregularly  allowed,  1  am  of  the  opinion  that  it  should  not  be 
cancelled  without  first  giving  said  Lockwood  notice  that  such  action 
is  contemplated,  and  an  opportunity  to  be  heard  in  support  of  the 
validity  thereof.  You  will  therefore  cause  notice  to  be  given  him  that 
he  will  be  allowed  thirty  days  notice  hereof  within  which  to  show 
cause  why  his  entry  should  not  be  cancelled,  and  will  thereafter  take 
such  steps  as  may  be  proper  and  necessary  to  a  final  ac^udication  of 
the  rights  of  the  respective  claimants. 

Your  judgment  is  modified  accordingly. 


PBACTICB— NOTICE  OF  CONTEST— APPSABANCB. 

Chesley  V.  ElOE. 

Notice  of  contest  by  registered  letter  to  the  defendant,  who  is  a  resident  of  the  State 
in  which  the  land  is  situated,  does  not  confer  jurisdiction  upon  the  local  office. 

An  appearance  for  the  purpose  of  objecting  to  the  sufficiency  of  the  notice  does  not 
confer  jurisdiction  upon  the  local  office;  nor  is  such  objection  waived  by  subse- 
quent participation  in  the  trial. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Qenerai 

Land  Office^  February  13j  1893. 

On  October  1, 1886,  Stephen  Rice  made  timber  culture  ^itry  (No* 
10,134)  of  the  NW.  i  of  Sec.  11,  T.  17  S.,  R.  20  W.,  at  Wa-Keeney, 
Kansas. 
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On  October  2, 1889,  Williaiu  J.  Ckesley  fQed  an  affidavit  of  contest 
against  said  entry,  alleging — 

That  said  Stephen  Rioe  wholly  failed  during  andaincethirdyearof  entry  to  break, 
plow,  oir  cultiyate  any  part  of  said  land,  or  to  caose  the  same  to  be  done,  and  wholly 
failed,  daring  and  since  third  year  of  said  entry,  to  plant  five  acres  of  said  land,  or 
any  part  thereof,  with  trees,  seeds,  or  cuttings,  or  to  oanse  the  same  to  be  done;  that 
said  failure  still  exists. 

The  local  officers  thereui>on  issued  a  notice  sammoning  the  parties  to 
appear  at  their  office  on  Ifovember  20, 1891,  to  respond  and  furnish 
testimony  concerning  said  alleged  failure.  Said  notice  was  served  ui>on 
said  Bice,  by  mailing  a  copy  thereof  in  a  registered  letter,  addressed  to 
Newton,  Kansas,  his  '^  last  known  post-office  address,"  on  October  4, 
1889,  which  notice  was  received  by  said  Eice  on  October  8, 1889. 

On  the  day  appointed  for  the  hearing  the  contestant  appeared  in 
person  and  by  attorney.  The  oontestee  made  special  »pi)eanuice  by 
attorneys  only,  for  the  purpose  of  filing  a  written  motion  to  dismiss 
the  case,  which  motion  was  filed,  and  specified  the  following  reasons 
therefor: — 

1.  That  no  seryioe,  as  required  by  the  rules  of  praotioe  has  been  made,  or  attempted 
to  be  made,  on  defendant. 

2.  For  the  reason  that  the  contest  affidavit  in  this  case  was  sworn  to  before  the 
attorney  of  contestant 

Said  motion  was  overruled  by  the  local  officers,  to  which  action  the 
attorneys  for  contestee  duly  excepted. 

Thereupon  an  affidavit  was  filed  on  behalf  of  contestee,  made  by  his 
agent,  showing  that  ^^  owing  to  sickness  of  himself  and  wife  he  is  una- 
ble to  be  present  at  this  time  and  testify  in  his  own  behalf;"  that  if 
present  he  would  testify  to  certain  detailed  acts  of  cultivation  of  said 
tract;  that  he  had  made  said  entry  in  good  faith;  and  asking  that  said 
ease  be  continued  to  December  30, 1889,  when  it  was  believed  that  he 
could  be  present  and  testify.  Whereupon  the  contestant  admitted  that 
contestee,  if  present,  would  testify  to  the  statements  set  forth  in  said 
affidavit,  and  the  case  was  held  for  trial  and  testimony  was  submitted. 

On  January  20, 1890,  the  local  officers  held  that  said  entry  should  be 
cancelled. 

Ou  appeal,  by  your  letter  of  January  25, 1892,  to  the  register  and 
receiver,  you  decided  that 

no  legal  notice  having  been  given  defendant,  so  as  to  clothe  yon  with  any  jurisdic- 
tion in  the  premises,  your  decision  is  vacated  and  set  aside,  and  affidavit  of  eontest 
rstmmed  for  proceedings  de  novo,  within  thirty  days,  in  default  of  which  proceedings 
contest  wiU  be  dismissed. 

An  appeal  now  brings  the  case  before  me. 
The  spedAoations  of  error  are  as  tbllows: 

1.  Error  of  law  in  holding  eontestee's  appearance  special  and  not  general. 

2.  Kzror  of  law  in  holding  that  coutestee's  motion  and  affidavit  for  a  oontinuanoe 
was  not  a  general  appearance. 
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The  Dotice  of  contest  and  bearing  mast  be  served  personally  ^'in  all 
cases  wben  possible,  if  the  party  to  be  served  is  resident  in  the  state 
or  territory  in  which  the  land  is  sitnated,  and  shall  consist  in 'the  de- 
livery of  a  copy  of  the  notice  to  each  x>ei'8on  to  be  served.*'  Bale  9, 
Bales  of  Practice.  If  this  rule  be  not  complied  with,  the  local  officers 
acquire  no  jurisdiction  to  hear  and  determine  the  contest.  Driscoll  v, 
Johnson  (11  L.  D.,  604);  Farrier  v.  Falk  (13  L.  D.  546). 

The  contestee  was  a  resident  of  Kansas,  the  State  in  which  the  land 
in  dispute  is  situated,  and  that  fact  was  known  to  the  contestant,  as 
he  mailed  the  notice  of  contest  to  the  contestee  at  Newton,  Elansas. 

The  attorneys  for  the  contestee  entered  a  special  appearance  for  the 
purpose  of  contesting  the  jurisdiistion  of  the  local  officers.  This  action 
did  not  confer  jurisdiction  upon  that  tribunal.  Branner  v.  Chapman 
(11  Kan.,  118) ;  William  W.  Waterhouse  (9  L.  D.,  131) ;  Davison  v.  Beat 
tie  (14  L.  D.,  689);  Harkness  v.  Hyde  (98  U.  S.,  476). 

Neither  did  the  attorneys  for  Bice  waive  the  illegality  in  the  service 
of  said  notice  by  making  the  motion  for  a  continuance,  and  afterwards 
participating  in  the  trial.  In  Harkness  v.  Hyde,  supra^  the  principle 
8  clearly  stated,  as  follows: 

Illegality  in  a  proceeding  by  which  jurisdiction  is  to  be  obtained  is  in  no  case 
waived  by  the  appearance  of  the  defendant  for  the  purpose  of  calling  the  attention 
of  the  conrt  to  snch  irregularity;  nor  is  the  objection  waived  when  being  urged  it 
is  overruled,  and  the  defendant  is  thereby  compelled  to  answer.  He  is  not  considered 
as  abandoning  his  objection  because  he  does  not  submit  to  further  proceedings 
without  contestation.  It  is  only  when  he  pleads  to  the  merits  in  the  first  instance, 
without  insisting  upon  the  illegality,  that  the  objection  is  deemed  to  be  waived. 

Your  judgment  is  affirmed. 


PBACTICE-NOnCB-STONB  liAND-SSTTIiBMBNT  KIQHT. 

Olabk  ET  Ali.  V*  Ervin. 

A  Btipnlated  postponement  to  a  day  certain  waives  all  objection  as  to  notice  of  the 

time  fixed  for  trial. 
Land  chiefly  valuable  for  the  building  stone  it  contains  is  not  by  such  fact  excluded 

from  entry  under  the  settlement  laws. 
Prior  to  the  act  of  August  4,  1832,  there  was  no  authority  for  a  placer  location  on 

land  chiefly  valuable  for  a  deposit  of  common  building  stone,  and  a  location  ot 

such  character  will  not  defeat  a  subsequent  settlement  claim  initiated  prior  to 

the  passage  of  said  aot. 

Secretary  Nohle  to  the  Commissioner  of  the  Oenerdl  Land  Office^  Febru- 
ary 13 J  1893. 

On  January  16, 1893, 1  directed  you  to  return  the  record  in  the  case 
of  M.  8.  K.  Clark  and  William  Elmendorf  v.  Eobert  N.  Ervin  for  ftar- 
ther  consideration.  I  am  now  in  receipt  of  said  record  and  the  unpro- 
mulgated judgment  of  the  Department  dated  January  9, 1893. 
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The  record  shows  that  the  land  in  question,  ^o  wit:  the  NE.  J  of  Sec. 
14,  T.  1  N.y  B.  7  E.,  Kapid  City,  South  Dakota,  was  located  as  a  stone 
placer  claim  on  May  27, 1889.  Subsequently  Clark  and  Elmendcrf  be- 
came  possessed  of  the  whole  tract  by  purchase.  On  Kovember  12, 
1889,  Eobert  N.  Brvin  settled  on  the  tract,  soon  after  filed  his  pre- 
emption declaratory  statement  therefor,  and  on  April  15, 1890,  adver- 
tised that  he  would  make  final  proof  and  payment  for  the  land  on  June 
14, 1890.  Clark  and  Elmendorf  protested  against  his  proof,  alleging 
that  the  ground  was  only  valuable  for  the  stone  it  contained. 

A  trid  was  had  belwBeii  the  parties  on  June  19, 1890,  Thereafter  the 
register  and  receiver  rejected  the  proof  of  Ervin,  and  recommended 
that  his  filing  be  cancelled,  holding  that  the  tract  was  chiefly  valuable 
for  the  stone  it  contained. 

On  November  19, 1890,  you  considered  the  case  on  appeal,  affirmed 
the  finding  of  the  register  and  receiver,  and  held  'Hhat  the  value  of  the 
tract  is  for  its  minerals  only,  and  therefore  subject  to  disposal  under 
the  U.  S.  mining  laws." 

Ervin  appealed  from  your  judgment  to  this  Department,  contending 
that  you  erred  in  holding  that  the  tract  was  more  valuable  for  its  stone 
than  for  agriculture,  and  that  you  should  have  reftised  to  consider  the 
evidence  in  the  record,  because  taken  irregularly  and  without  due  no- 
tice to  claimant. 

The  last  named  contention  is  untenable,  for  the  record  shows  that  he 
stipulated  in  writing  that  the  trial  should  be  postponed  until  June  19, 
and  on  that  day  he  appeared  and  submitted  proof,  etc. 

Even  if  there  was  any  irregularity  about  the  trial  being  held  when 
it  was,  and  none  is  shown,  he  waived  ail  objections  thereto  by  entering 
into  said  stipulation. 

The  proof  shows  that  this  tract  is  more  valuable  for  the  building 
8tone  it  contains  than  it  is  for  agricultural  purposes.  StiU  I  do  not 
think  that  this  showing  is  at  all  important  in  arriving  at  the  rights  of 
the  parties  in  this  case.  The  tract  here  in  question  is  not  shown  to  be 
mineral  land,  hence  it  may  properly  be  entered  under  the  settlement 
laws. 

It  might  also,  since  August  4, 1892,  be  entered  under  the  placer  law, 
since  the  act  of  that  date  (27  Stat.,  348),  provides  that  land  chiefly  val- 
uable for  building  stone  may  be  entered  under  the  placer  laws.  It 
does  not  follow,  however,  that  land  chiefly  valuable  for  building  stone 
shall  be  considered  as  mineral  land,  or  that  such  laud  may  not  also  be 
entered  under  the  homestead  law,  or  that  it  might  not  have  been  en- 
tered under  the  pre-emption  law  prior  to  its  repeal.  It  then  becomes  a 
qnestion  of  the  priority  of  the  claims. 

The  tract  was  located  as  a  placer  claim  on  May  27^  1889,  which  was 
several  months  prior  to  the  initiation  of  Ervin's  pre-emption  claim.  It 
follows,  I  think,  that  if  the  placer  location  was  a  valid  one,  the  claim 
of  Ervin  must  be  rejected.    After  a  legal  mineral  location  has  been 
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made,  a  claim  may  not  be  initiated  for  the  same  land  under  the  settle- 
ment laws,  unless  on  proof  furnished  it  is  shovm  that  the  location  is 
invalid,  or  that  the  ground  is  not  mineral,  or  thajt  no  discovery  has 
been  made;  in  other  words,  the  mineral  claim  must  be  disposed  of  be- 
fore an  entry  can  be  made  under  the  homestead  law. 

In  this  case  I  find  that  no  law  existed  allowing  land  chiefly  valuable 
for  common  building  stone  to  be  entered  under  the  placer  law  prior  to 
August  4, 1892.    Conlin  v.  Kelly  (12  L.  D.,  1.) 

Since  the  claim  of  Ervin  was  initiated  long  before  this  act  of  August 
4, 1892,  suprttj  was  passed,  he  is  entitled  to  the  land,  if  he  has  in  good 
faith  complied  with  the  pre-emption  law,  because  the  placer  location 
was  illegal,  the  tract  not  being  subject  at  that  time  to  sueh  location. 
The  land  was  therefore  public  laud  at  the  date  of  Ervin's  settlement, 
and  filing,  and  while  it  is  shown  to  be  chiefly  valuable  for  building 
stone  found  on  portions  of  it,  it  still  has  considerable  value  for  agiicnl- 
tural  purposes,  and  is  worth,  according  to  the  evidence,  at  least  $5  per 
acre  for  that  purpose. 

The  proof  fails  to  show  that  Ervin  has  not  acted  in  good  faith.  In 
fact,  it  is  shown  that  he  established  residence  on  the  tract  on  I^ovem- 
ber  12, 1889,  and  has  never  abandoned  it  He  built  a  house,  the  ma- 
terials alone  of  which  cost  $75.  He  furnished  his  house  with  all  neces- 
sary furnishings  for  sleeping  and  cookiog  and  eating.  He  was  occa- 
sionally absent  for  a  few  days  to  earn  money  upon  which  to  maintain 
himself.  He  has  never  been  away  as  much  as  ten  nights  altogether 
after  his  residence  was  established  until  after  his  final  proof  was  made; 
he  was  on  the  land  every  day  in  November  after  making  settlement  on 
the  12th,  and  when  working  in  town  invariably  went  to  his  home  after 
his  work  was  finished.  He  kept  two  horses  on  the  land,  and  while  he 
did  not  cultivate  the  land  extensively,  he  made  efibrts  to  have  it^lowed. 
He  did  have  three  acres  plowed,  and  paid  one  Boomer  920  for  plowing 
five  acres.  The  cultivation  by  Ervin  is  shown  to  have  been  but  meagre, 
but  his  other  improvements,  and  his  continuous  residence  on  the  tract 
indicate  a  bona  fide  intention  on  his  part  to  take  this  land  as  a  home 
to  the  exclusion  of  one  elsewhere. 

Your  judgment  is  therefore  reversed,  and  youa»re  directed  to  approve 
the  proof  of  Ervin. 

The  departmental  decision  of  January  9, 1893,  recalled  by  letter  of 
January  16, 1893,  is  modified  as  herein  stated,  and  the  claim  of  the 
mineral  locators  is  r^ected  for  the  reasons  herein  given. 
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PBACTICE-CEBTIOItABI— APPBAIi. 

Price  v.  Schaxtb. 

An  application  for  certiorari  shonld  be  made  under  oath,  and  the  affidavit  in  snoh 
case  should,  in  effect,  set  forth  the  yeriiy  of  the  allegations  reUed  upon  as  the 
basis  of  the  application. 

The  General  Land  Office  has  no  jurisdiction  to  dismiss  an  appeal  from  its  action^ 
where  such  appeal  is  received  and  its  filing  noted  of  record. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  Febru- 
ary 14y  1693. 

On  the  29th  of  November,  1892,  you  transmitted  to  the  Department 
a  petition  for  certiorari,  filed  by  the  attorneys  for  Isaac  W.  Price,  in  the 
case  of  said  Price  against  Charles  W.  Schaub,  involving  land  in  the 
Grand  Island  Ismd  district,  Nebraska. 

Yon  rendered  a  decision  in  the  case  on  the  2d  of  April,  1892,  in  which 
yon  canceled  the  homestead  entry  of  Price,  and  accepted  the  pre-emp- 
tion final  proof  of  Schanb. 

An  appeal  from  your  decision  was  filed  in  your  office  by  the  attorneys 
for  Price,  on  the  8th  of  Jnne,  1892.  On  the  15th  of  Jnly,  in  a  letter 
addressed  to  yon,  the  attorneys  for  Schaub  called  attention  to  the  fact 
that  said  appeal  was  not  filed  ^^  within  the  time  fixed  by  the  Bnles  of 
Practice,"  and  asked  that  it  be  dismissed. 

On  the  24th  of  October,  1892,  you  informed  the  register  and  receiver 
at  Grand  Island,  that  <<  the  said  appeal  not  having  been  filed  within 
the  time  prescribed  under  Eule  86  of  Practice,  is  accordingly  rejected.'* 
Yon  directed  them  to  notify  Price,  or  his  attorney,  thereof,  and  that 
he  was  allowed  twenty  days  within  which  to  file  an  application  for 
certiorari,  under  Bules  83  and  84  of  Bules  of  Practice. 

Such  application  is  now  before  me,  together  with  a  motion  to  dismiss 
the  same.  The  reasons  for  asking  a  dismissal  of  the  application  are 
stated  as  follows : 

1.  Said  petition  is  not  verified,  as  required  by  Bule  84. 

2.  No  sufficient  ground  is  stated,  requiring  the  Secretary  to  inter- 
pose in  this  case. 

Kale  84,  of  the  Eules  of  Practice,  provides  that  "Applications  to 
the  Secretary  under  the  preceding  rule,  shall  be  made  in  writing,  under 
oath,  and  shall  fully  and  specifically  set  forth  the  grounds  upon  which 
the  application  is  made." 

In  the  case  before  me,  the  application  is  in  writing,  and  fully  and 
specifically  sets  forth  the  grounds  ux)on  which  it  is  made.  The  only 
oath  connected  with  it  is  the  affidavit  of  one  of  the  attorneys,  in  which 
he  says  <Hhat  the  foregoing  petition  is  made  in  good  faith,  and  not  for 
the  purpose  of  delay.''  The  affidavit  makes  no  allusion  to  the  state- 
ments contained  in  the  application,  and  in  no  respect  certifies  to  their 
tnith.   It  is  simply  the  affidavit  required  by  Bule  78,  in  the  case  of 
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motions  for  rehearing  or  review,  and  does  not  meet  the  requirements  of 
Eule  84.  A  eompliauce  with  that  Rule  would  require  an  ''oath,^  sach 
as  is  attached  to  a  verified  pleading  in  courts,  that  '*  the  statements 
therein  contained  are  true,  to  the  knowledge  of  deponent,  except  as  to 
the  matters  therein  stated  upon  information  and  belief,  and  as  to  those 
matters,  deponent  believes  them  to  be  true." 

In  the  case  of  Peterson  r.  Fort  (11  L.  D.,  238),  there  was  no  affidavit 
attached  to  the  petition,  and  the  application  for  certiorari  was  for  that 
reason  denied.  In  the  case  of  Northern  Pacific  Eailroad  Company  r. 
Dalton,  decided  by  the  Department  July  20,  1892,  (Press  Copy  Book 
248,  page  477),  the  affidavit  was  similar  to  the  one  in  the  case  before 
me.  The  application  was  also  subject  to  the  objection  of  not  setting 
forth  the  grounds  upon  which  it  was  made.  For  these  reasons  it  was 
dismissed. 

The  case  before  me,  however,  differs  somewhat  from  those  cited.  An 
attempt  to  verify  the  application  was  made,  and  the-  grounds  npon 
which  the  application  is  based,  are  fully  and  specifically  set  forth,  but 
the  application  does  not  comply  with  the  rules,  and  the  motion  to  dis- 
miss the  same  is  sustained. 

The  Eules  of  Practice  were  adopted  for  the  government  of  iiroceed- 
ings  in  the  Department  and  subordinate  offices  in  land  case«,  but  be 
fore  they  were  approved,  it  was  expressly  stated  that  "None  of  the 
foregoing  rules  shall  be  construed  to  deprive  the  Secretary  of  the  In- 
terior of  the  exercise  of  the  directory  and  supervisory  powers  conferred 
upon  him  by  law.  ^ 

An  appeal  was  taken  on  June  8, 1892,  from  your  decision,  and  the 
date  of  its  receipt  stamped  upon  the  notice,  and  the  fact  of  its  fihng 
minuted  upon  your  office  records.    It  is  now  pending  before  me. 

Under  the  decisions  of  tlie  Department,  you  had  no  authority  to  dis- 
miss the  same.  In  the  case  of  the  St.  Paul,  Minneapolis  and  Manitoba 
Railway  Company,  et  al.  v.  Vannest  (5  L.  D.,  205),  it  was  held  that 
^'  though  the  General  Land  Office  may  refuse  to  receive  an  appeal  from 
its  decision,  not  filed  in  time,  it  has  no  authority  to  dismiss  such  appeal, 
if  it  is  received  without  objection. "  In  the  case  of  John  M.  Walker, 
et  al.  (5  L.  D.,  504),  it  was  held  that  the  Oeneral  Land  Office  has  no 
jurisdiction  over  a  case  after  appeal  therein.  In  announcing  that  con- 
clusion, it  was  said: 

I  can  see  no  good  reason  for  departing  from  the  rule  that  an  appeal  places  a  ease 
beyond  yonr  jurisdiction.  It  haa  been  followed  for  many  years  in  the  practice  of 
this  Department,  and  is,  in  my  opinion,  in  conformity  with  the  practice  of  conrts. 

In  a  very  late  case,  that  of  Grinnell  v.  Wright  (15  L.  D.,  252),  the 
Department  again  expressed  its  views  upon  this  subject.  In  that  case, 
an  appeal  from  your  decision  was  filed  on  the  14th  of  June,  1890.  On 
the  2d  of  August,  of  that  year,  a  motion  to  dismiss  said  appeal  was 
filed,  which  you  proceeded  to  consider  and  decide.  In  commentin^^ 
ux>on  those  facts,  it  was  said: 
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This  yoa  had  no  antLority  to  do,  aud  your  judgmeut  upon  the  question,  having 
been  rendered  in  a  ca«e  which  was  not  then  before  you,  is  a  nullity,  as  being  with- 
out jurisdiction.  In  such  cases,  jurisdiction  can  neither  be  assumed  by  a  court,  nor 
conferred  by  stipulation  of  the  parties  in  interest. 

To  the  same  effect  was  tlie  decision  in  the  case  of  W'illiain  Galloway 
(12  L.  D.,80);  Henry  v.  Stanton  (Ibid,  390);  Steuoien  v.  Northern  Pa- 
cific Eailroad  Company  (Ibid,  496)  and  Bennett  v.  Cravens  (Ibid,  647). 

Yon  wiU  accordingly  transmit  to  this  Department  all  the  papers  in 
this  case,  in  order  that  such  action  may  be  had  as  may  seem  right  and 
proper  in  the  premises. 


TOW^SITE— ADDITION Ar.  ENTRY— PREFKREN CE  RIGHT. 

Harper  v.  Grand  Junction  (On  Eeview.) 

An  additional  townsite  entry  cannot  be  aUowed  to  embrace  a  non-con tiguuus  tract 
of  land. 

The  extension  of  the  corporate  limits  of  a  town  to  inclnde  land  that  cannot  be  taken 
under  the  townslte  laws,  and  is  not  occupied  for  purposes  of  trade  and  business, 
or  laid  out  in  streets  and  blocks;  does  not  operate  to  segregate  such  land  from 
the  public  domain. 

An  applicant  for  a  pre-emption  right  who  appeals  from  the  rejection  of  his  filing  is 
not  entitled  to  a  preference  right  as  a  successful  contestant  where  the  prosecu- 
tion of  his  appeal  resultS|  on  examination  of  the  records,  m  the  cancellation  of 
a  prior  townsite  entry. 

Secretary  Noble  to  the  Oammiseioner  of  the  Oeneral  Land  Office^  February 

14j  1893. 

On  January  6, 1890,  John  Harx)er  applied  to  file  his  pre-emption  de- 
claratory statement  for  the  B.  J  of  the  S  W.  J  of  Sec.  13,  T.  1  S.,  B.  1 W., 
Montrose,  Colorado. 

It  was  rejected  by  the  register  and  receiver  because  it  was  claimed 
by  them  to  be  within  the  limits  of  the  additional  townsite  entry  of  the 
town  of  Grand  Junction.  He  appealed  from  their  finding  to  you,  and 
on  August  3, 1890,  after  considering  the  case,  you  held  the  townsite 
entry  for  cancellation,  and  held  '^  that  although  the  townsite  entry 
should  be  cancelled  in  respect  to  the  tract  in  dispute,  yet  said  tract 
does  not  thereby  become  subject  to  the  entry.''  You  also  stated  that 

The  land  applied  for  by  Mr.  Harper  is  distant  at  the  nearest  point  one  quarter  of 
a  mile  from  any  part  of  the  land  covered  by  the  townsite  entries;  and  therefore  the 
additional  townsite  entry  of  this  land  does  not  come  within  the  requirements  of  the 
section  of  the  aboye  act  quoted  as  acting  (being)  an  entry  of  contiguous  tracts. 

The  act  referred  to  in  the  above  is  the  act  of  March  3, 1877,  (19  Stat, 
392)  which  provides  that  towns  that  have  made  or  may  make  entry  for 
less  than  the  maximum  quantity  of  land  allowed  by  law  may  make  addi- 
tional entries  of  *'  contiguous  tracts  which  may  be  occupied  for  town 
purposes,"  etc. 
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John  Harper  appealed  from  your  judgment  to  this  Department, 
asserting  substantially  that  you  had  erred  in  holding  that  he  was  not 
entitled  to  file  on  the  land. 

On  July  29, 1892,  (15  L.  D.,  124)  the  case  was  considered  by  the  De 
partment,  and  your  judgment  affirmed.    It  was  stated 

that  this  tract  is  not  in  fact  laid  oat  in  lots,  blocks,  streets,  and  alleys,  or  used  as  s 
town  for  purposes  of  trade  or  commerce,  althongh  in  fact  included  within  the  cor- 
porate limits  of  the  town  by  the  certificate  of  incorporation  of  the  town  or  city  of 
Grand  Junction. 

By  this  affirmance  of  your  judgment,  the  Department  found  that  the 
tract  in  question  was  non-contiguous  to  the  tract  included  in  the  town- 
site  entry,  and  that  it  was  therefore  right  for  you  to  have  cancelled 
the  townsite  entry  made  as  an  additional  one  under  the  act  of  March 
3, 1877,  svpray  including  this  land.  It  was  further  held  that  said  tract 
was  not  subject  to  Harper's  filing,  not  because  the  townsite  company 
had  or  could  have  any  legal  claim  to  it,  but  because  it  was  included 
within  the  corporate  limits  of  the  town. 

Harper  has  now  filed  a  motion  for  review  of  departmental  judgment 
in  so  far  as  it  holds  that  the  land  is  not  subject  to  entry,  alleging  error 
as  follows: 

1.  In  not  considering  the  question  of  Harper's  preference  right  as  the  sacoessfiil 
contestant  under  the  act  of  May  14, 1880. 

2.  In  not  considering  the  efiect  of  the  act  of  March  8, 1877  as  amending  the  pro- 
Yision  of  the  pre-emption  law  prohibiting  entries  of  lands  within  the  limits  of  in> 
corporated  towns. 

3.  In  affirming  that  portion  of  the  decision  of  the  Commissioner  of  the  General 
Land  Office  which  proposes  to  sell  said  tract  at  public  auction  under  Sec.  2455  of  the 
Revised  Statutes  of  the  United  States. 

I  do  not  believe  that  the  judgment  of  the  Department  is  correct  in 
holding  that  the  tract  in  question  is  not  subject  to  filing  or  entry. 

It  is  well  settled  by  the  rulings  of  the  Department  that  two  entries 
cannot  stand  at  the  same  time  for  the  same  tract,  and  it  has  been  held 
that  an  entry,  though  nt)t  a  legal  one,  wDl  segregate  a  tract  to  such  an 
extent  that  it  may  not  be  entered  by  another  until  the  first  illegal 
entry  shall  beset  aside  or  declared  illegal,  and  so,  if  the  town  of  Grand 
Junction  had  an  entry  of  the  tract  or  an  application  to  enter  it,  of 
course  it  could  not  be  entered  by  another  or  be  held  subject  to  the 
filing  of  Harper  until  the  claim  had  been  disposed  of;  but  in  this  case 
the  town  site  has  been  disposed  of  by  your  judgment  affirmed  by  the 
Department.  The  tract,  then,  at  this  time  is  not  claimed  by  the  town- 
site,  and  the  fact  that  the  corporate  authorities,  in  their  enthusiasm  at 
a  time  when  they  did  assert  a  claim,  caused  the  corporate  line  to  be 
run  around  this  tract  will  not  segregate  it.  Ko  claim  is  now  asserted 
to  the  tract  by  the  townsite  company,  and  if  it  can  be  allowed  to  ex- 
tend its  corporate  limits  so  as  to  segregate  this  tract  from  the  public 
domain,  then  it  can  so  extend  the  limits  to  include  a  thousand  acres  of 
government  land  acyoining  this  tract,  and  thereby  prevent  its  disposal 
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under  the  homestead  law.  The  corporate  authorities  of  a  town  located 
on  the  public  land  may  extend  the  limit  of  their  corporation  at  will, 
but  the  Department,  under  the  law,  will  determine  how  much  land  the 
corporation  is  entitled  to. 

In  the  case  of  this  townsite,  an  original  entry  has  been  made  under 
the  townsite  law;  new  territory  can  only  be  added  thereto  from  public 
lands  contiguous  to  the  original  entry,  and  this  tract  is  not  contiguous. 
It  follows  not  only  that  the  townsite  i8  asserting  no  claim,  but  that 
nnder  the  law  it  can  assert  none  to  this  tract. 

Having  this  status  in  the  case,  can  it  be  said  that  the  act  of  extend- 
ing the  corporate  limits  alone  is  sufficient  to  segregate  the  landt  I 
think  not;  nor  am  I  at  a  loss  for  a  precedent  in  this  view.  In  the  case 
of  Lewis  et  al.  v.  Townsite  of  Seattle  et  al.  decided  October  26, 1881  (1 
L.  D.,  497)  it  was  held  (syllabus)  that — 

Land  within  the  incorporated  limits  of  a  town,  which  it  is  not  entitled  to  enter 
by  reason  of  its  population,  and  which  is  not  actuaUy  settled  upon,  inhabited, 
improved,  and  used  for  business  and  municipal  purposes,  is  subject  to  pre-emption 
claim  by  Yirtne  of  section  1,  act  of  March  3, 1877. 

Your  judgment,  and  the  judgment  of  this  Department,  are  undoubt- 
edly correct  in  holding  tor  cancellation  the  townsite  additional  entry 
for  the  tract  in  question.  It  was  also  proper  for  the  register  and 
receiver  to  reject  the  application  of  Harper  made  on  January  6, 1890, 
for  at  that  time  the  tract  was  covered  by  the  townsite  entry.  Hastings 
and  Dakota  B.  R.  Co.  v.  Whitney  (132  U.  S.,  357);  Maggie  Laird  (13 
L.  D.,  502) ;  Ooodale  v.  Olney,  on  review,  (13  L.  D.,  498). 

When  the  claims  of  the  townsite  were  adjudicated  and  the  entry  can- 
celled, the  tract  should  have  been  held  subject  to  disposal  to  the  first 
legal  applicant. 

It  is  claimed  that  Harper  should  be  accorded  a  preference  right  to 
enter  the  tract,  because  of  being  a  successful  contestant;  but  an  exam- 
ination of  the  record  does  not  bear  out  that  contention.  He  has  not 
been  a  contestant  in  any  sense  of  the  word.  He  merely  offered  his 
application  to  make  a  pre-emption  filing  on  the  land,  and  appealed  from 
its  rejection,  and  your  action  in  cancelling  the  townsite  entry  was  taken 
because  of  what  was  shown  by  your  own  records.  Besides  a  letter 
fonnd  in  the  record,  written  by  Harper  on  April  7, 1890,  shows  that  he 
did  not  consider  himself  a  contestant.  It  states  that  '^  my  claim  is 
based  strictly  upon  the  construction  of  the  point  of  law  contained  in 
Sec.  4,  Chap.  113,  Vol.  1,  Sup.  B.  8.,  and  Sec.  2389,  B.  S.,  and  is  not  of 
the  nature  of  a  contest." 

No  motion  for  review  has  been  filed  by  the  townsite  company. 

In  conclusion,  I  hold  that  the  tract  is  public  land,  subject  to  entry, 
and  direct  that  you  allow  the  first  legal  application  therefor  since  the 
cancellation  of  the  additional  townsite  entry.    To  this  extent  the  former 
judgment  of  the  Department  is  modified. 
12771— VOL.  16 9 
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ENTRY— CANCELLATION— ATTORNEY. 

Faulkner  v.  Miller. 

A  prima  facie  valid  timber  culture  entry  (made  by  a  married  womaD)  while  of  record 
segregates  the  land  covered  thereby,  and  precludes  the  allowance  of  application 
to  enter  the  land  so  appropriated. 

An  entry  should  not  be  canceled  on  the  ground  of  fraud  in  the  absence  of  clear  and 
convincing  proof. 

The  answer  of  an  attorney  will  be  stricken  from  the  files  where  it  contains  scurril- 
ous and  impertinent  matter. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office^  February  14, 1893. 

On  February  14, 1887,  Miranda  Wilson  made  timber  calture  entry 
(No.  124)  of  the  E.  ^  of  the  SE.  J  and  the  S.  J  of  the  NE.  J,  Sec.  22,  T. 
15]Sr.,  E.  120  W,,  at  Evanston,  Wyoming. 

On  November  18,  1887,  Charles  Faulkner  tendered  his  application 
(No.  310)  for  a  homestead  entry  of  said  tract,  but  the  same  was  rejected 
^^  because  at  the  time  the  said  tract  was  covered  by  timber  culture  entry 
No.  124.'' 

On  December  29, 1887,  Mii-anda  Wilson  relinquished  her  said  timber 
culture  entry,  and  August  Miller  thereupon  made  timber  culture  entry 
(No.  153)  of  said  tract. 

Afterwards,  upon  the  same  day,  the  rejection  of  Faulkner's  applica- 
tion was  endorsed  thereon,  and  lie  was  allowed  thirty  days  in  which 
to  appeaL 

Faulkner  appealed,  and  by  letter  of  June  6, 1890,  a  hearing  was  or- 
dered to  determine  the  rights  of  the  parties,  which  was  held  on  October 
13,  1890.  On  November  28,  1890,  the  local  officers  found  from  the 
evidence  that  at  the  time  the  timber  culture  entry  of  Miranda  Wilson 
was  made  ^'  she  was  a  married  woman  and  living  with  her  husband, 
therefore  her  entry  was  invalid."  They  further  find  "  that  the  action 
of  the  officers  in  receiving  Miller's  entry  was  erroneous,  and  that  as  soon 
as  the  relinquishment  of  Mrs.  Wilson's  T.  0.  E.  was  filed,  the  next  in 
order  was  the  homestead  application  of  Mr.  Faulkner."  They  recom- 
mended that  the  entry  of  Miller  be  cancelled,  and  that  the  application 
of  Faulkner  be  received. 

On  appeal,  by  letter  of  March  16, 1892,  you  held  that — 

There  is  nothing  on  the  face  of  the  papers  of  Mrs.  Wilson's  timher  cnltnze  entry  to 
show  that  she  was  a  married  woman,  and  while  snch  entry  remained  of  record,  not- 
withstanding it  was  illegaUy  made,  no  other  entry  of  the  land  oonld  legally  he  al- 
lowed. Faulkner  gained  no  priority  of  right  to  enter  the  land  by  the  filing  of  his 
application  to  enter  it.    (Maggie  Laird,  18  L.  D.,  502.) 

You  further  held  that  Miller  made  his  entry  <'  at  the  solicitation  of 
Mr.  Wilson  and  for  his  interest,  or,  perhaps,  for  the  use  and  benefit  of 
himself  and  Mr.  and  Mrs.  Wilson."   You  therefore  affirmed  the  decision 
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of  the  local  officers^  held  the  eutry  of  Miller  for  cancellation,  and  di- 
rected that  Faulkner  be  allowed  to  make  homestead  entry  of  the  land. 

An  appeal  now  brings  the  case  before  me. 

Inasmuch  as  it  did  not  appear  upon  the  face  of  the  papers  of  the 
timber  culture  entry  of  Miranda  Wilson  that  she  was  a  married  woman, 
her  entry  ws^  prima  facte  valid,  and  so  long  as  it  remained  upon  t]ie 
records  it  had  the  effect  to  segregate  the  land.  '^An  entry  which  is 
voidable  only  segregates  the  land  covered  thereby  while  it  remains  of 
record."  Leary  v.  Manuel  (12  L.  D.,  345)^  Hastings,  etc.,  Bailroad 
Company  v.  Whitney  (132  U.  S.,  357,  361). 

The  entry  of  a  married  woman  is  valid  if  she  is  the  head  of  a  family. 
Theresa  Landry  (13  L,  D.,  539).  This  is  especially  true  in  a  timber 
coltore  entry  where  no  residence  is  required  upon  the  claim. 

The  action  of  the  local  officers  in  rejecting  the  application  of  Charles 
Faulkner  to  make  homestead  entry  of  said  tract,  tendered  on  Novem- 
ber 18, 1887,  when  the  land  was  already  segregated  by  the  entry  of 
said  Wilson,  was  proper  and  legal,  as  the  land  was  not  then  legally 
liable  to  disposal.  Holmes  v.  Hockett  (14  L.  D.,  127);  Maggie  Laird 
(13  L.  D.,  502). 

Their  action  in  receiving  Miller's  timber  culture  entry  cm  December 
29, 1887,  after  the  relinquishment  of  Wilson's  entry  was  filed,  was  also 
proper  and  legal,  as  he  appears  to  have  been  the  first  legal  applicant 
for  the  land  after  the  same  was  relinquished,  and  thus  made  subject  to 
entry. 

The  only  remaining  question  is  that  of  the  good  faith  of  Miller  in 
making  his  entry. 

The  evidence  shows  that  Miller  has  expended  firom  $1000  to  $1500 
on  this  claim,  in  ditching,  fencing,  planting  trees,  etc.,  all  indicating 
good  &ith  on  his  part.  He  swears  that  he  made  the  entry  for  his  own 
interest  solely,  and  Mr.  and  Mrs.  Wilson  both  testified  that  they  had 
no  present  or  prospective  interest  therein.  The  local  officers,  however, 
concluded  that  from  the  appearance  of  the  parties  at  the  trial,  and  the 
interest  therein  manifested  by  Wilson,  "  that  Miller's  entry  was  made 
for  Wilson  and  Miller."  And  you  state  your  opinion  that  said  entry 
was  made  ^'perhaps  for  the  use  and  benefit  of  himself  and  Mr.  and  Mrs. 
Wilson." 

And  upon  this  contingency  as  a  foundation  you  base  your  decision 
affirming  the  action  of  the  local  officers. 

Fraud  is  to  be  proved  by  evidence,  and  not  to  be  presumed  in  the 
&ceof  the  direct  evidence  of  the  parties,  and  from  appearances,  which 
naay  be  entirely  fallacious.  The  facts  upon  which  this  frand  is  pre- 
somed  are  entirely  consistent  with  good  faith  oii  the  part  of  Miller. 
His  good  faitb  is  not  impeached  by  any  evidence  adduced  upon  the 
trial,  and  his  entry  should  remain  in  tact. 
Tour  judgment  is  reversed. 
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A  motion  has  been  made  to  strike  from  the  files  the  answer  of 
William  Hinton,  attorney  for  Charles  Fanlkner^  to  the  appeal  tak^i 
from  the  decision  of  the  local  officers  on  behalf  of  Miller  by  his  attor- 
ney, J.  H.  Kyckman.  This  answer  characterizes  Byckman  in  a  scor- 
riloas  and  impertinent  manner  with  ^^  insulting  epithets  and  vulgar  vita- 
peration,'' showing  that  the  draftsman  ^^forgets  the  dignity  of  his  pro- 
fession, the  courtesy  which  should  characterize  his  conduct  towards  his 
associates,  and  the  duty  he  owes  the  Department."  Buch  conduct  calls 
for  rebuke.  The  answer  will  therefore  be  stricken  from  the  files  and 
returned  to  its  author.    Ware  v.  Judsou  (9  L.  D.,  130). 


OKLAHOMA  LANDS— SETTLEMENT  RIGHT. 

South  Oklahoma  v.  Couch  bt  al. 

A  settlement  right  within  Oklahoma  cannot  be  secujed  through  occnpation  of  lautl 
prior  to  the  time  fixed  by  the  President's  proclamation  for  opening  the  lands  in 
said  Territory  to  settlement  and  entry. 

One  who  is  rightfully  in  said  Territory  prior  to  the  o]>ening  thereof  cannot  take  ad- 
vantage of  his  presence  therein  to  secure  a  settlement  claim  in  advance  of  others. 

Secretary  Ifoble  to  the  Commissioner  oftlie  General  Land  Office^  February 

14^  1893. 

I  have  considered  the  case  of  South  Oklahoma  Townsite  Claimants  v, 
Meshack  H.  Couch,  homestead  entryman,  and  Thomas  Wright,  Edward 
Orme,  Kate  Mitchell  and  Nathan  N.  Miller,  coutestants,  involving  the 
NW.  J  of  Sec.  4,  T.  11  K,  R.  3  W.,  Oklahoma  City.  Oklahoma. 

On  July  11, 1892,  you  rendered  a  decision  in  the  case,  in  which  you 
held  the  homestead  entry  of  Couch  for  said  tract  for  cancellation,  dis- 
missed the  application  of  the  townsite  claimants  to  enter  the  land,  dis- 
missed the  contests  of  Wright,  Mitchell,  and  Miller,  and  awarded  the 
land  to  Edward  Orme,  contestant  and  homestead  claimant. 

All  the  parties  whose  claims  were  rejected  by  you,  have  appealed. 

The  record  has  been  carefully  examined.  Much  of  the  testimony  is 
irrelevant,  and  is  more  or  less  conflicting,  but  I  am  satisfied  that  the 
findings  of  the  local  officers,  and  your  findings,  are  fully  justified  by 
the  evidence  as  presented. 

It  appears  that  the  entryman  Couch  entered  the  Indian  country,  now 
known  as  Oklahoma,  in  1881.  In  1884,  he  entered  upon  the  tract  in 
controversy,  and  surveyed  the  same,  but  was  removed  therefrom  by  the 
military  authorities  of  the  government.  He  was  in  the  vicinity  of  the 
land  prior  to  noon  on  April  22y  1889,  and  immediately  after  12  o'clock 
took  possession  of,  or  entered  upon  the  tract  in  question. 

Couch  asserts  that  his  occupation  of  the  land  in  1884,  was  a  legal 
segregation  of  the  same,  and  that  he  is  a  qualified  homestead  entry- 
man. 
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Ko  argmnent  will  be  adranced  to  sastain  a  prox>08ition  so  self-evident 
and  fundamental  as  the  one,  that  this  land  was  not  subject  to  entry  or 
disposal  nnder  the  public  land  laws  until  so  proclaimed  by  the  President 
of  the  CTnited  States,  under  the  provisions  of  the  act  of  Congress,  ap- 
proved March  2,  1889,  and  hence,  that  Couch  could  obtain  no  rights  to 
the  same  prior  to  that  date.  It  is  also  a  fundamental  principle,  too 
well  established  to  be  further  discussed,  that  his  unlawful  entry  within 
the  limits  of  the  Territory  opened  to  settlement,  prior  to  12  o'clock, 
noon,  on  April  22, 1889,  disquaMed  him  as  a  homestead  entryman  or 
claimant. 

Thomas  Wright  appears  to  have  entered  the  Territory  in  February, 
1889,  and  was  employed,  with  his  teams,  in  hauling  freight  for  the  mil- 
itary authorities  in  the  vicinity  of  the  land  in  dispute.  It  is  no  doubt 
just  to  concede  that  he  was  lawfully  within  the  Territory. 

It  is  earnestly  contended  in  his  behalf  that  it  was  his  intention  to 
leave  the  Territory  prior  to  12  o'clock,  noon,  of  April  22, 1889,  go  to  the 
border,  and  thus  place  himself  on  anequalfootingwithotherswho  were 
waiting  to  enter  when  the  signal  was  given,  and  to  make  the  race  for 
a  claim  in  company  with  the  eager  crowd  of  claim  seekers;  but  that  he 
was  prevented  from  doing  so  by  the  military  authorities,  who  refused  to 
allow  him  to  go  to  the  border,  but  detained  him  within  the  limits  of 
the  Territory;  and  hence,  that  he  should  not  be  denied  the  privilege  of 
asserting  a  claim  to  the  tract  in  question. 

The  following  is  his  own  statement  on  this  point : 

As  I  romember  when  I  went  to  freighting  it  was  in  March  abont  the  latter  part, 
and  I  worked  on  a  freighting  nntil  a  few  days  before  the  opening  of  the  conntry,  I 
don't  know  whether  it  was  two  days  and  a  half  or  three.  I  was  loaded  with  govern- 
ment £raight,  drove  out  to  the  stockade,  drew  my  hay  and  com,  and  tied  it  on  behind 
my  wagon,  and  I  got  on  to  my  team  and  drove  ont  into  the  road  f^om  the  stockade ; 
old  man  Pagsley  came  np  tome,  and  he  says  they  pressed  my  teams  into  the  service, 
and  he  says  I  told  them  I  had  trail  wagons  and  that  I  couldn't  turn  around  in  the 
timber,  and  that  yon  had  two  single  teams,  and  he  says  they  will  be  here  after  yon 
in  a  minnte,  weU  says  I  they  can't  get  my  teams,  and  he  says  well  they  wiU  jnsttake 
soldiers  and  put  on  them  if  you  don't  do  it. 

Abont  that  time  Captain  Sogers  rode  np  with  some  soldiers  with  him  and  officers, 
Bays  he,  I  want  tbem  teams,  says  I,  Captain  yon  can't  get  my  teams,  I  am  loaded 
for  Reno  with  government  freight,  He  says  I  don't  w  ant  no  talk  about  it,  just  you 
go  on  and  haul  wood  and  brush  and  water,  I  don't  want  no  talk  about  it,  weU  there 
was  quite  a  crowd.  My  son  was  back  a  little  ways  with  liis  team,  hadn't  moved  out, 
and  he  drove  right  up  behind  my  t^am,  and  Captain  Sommers  saw  us  standing 
there  and  the  crowd  around,  the  Quartermaster,  Captain  Rogers  told  me  if  I 
didn't  go  he  would  put  soldiers  on  my  teams,  Capt.  Sommers  came  up  and  he  says 
Tom  they  have  got  a  right  to  take  your  teams  and  do  anything  they  want  with 
them  and  don't  make  no  trouble  with  them  ^o  back  and  unload  that  freight 
and  go  to  hauling,  Capt.  Rogers  says,  now  when  you  unload  you  report  at  Capt. 
Sommers  np  at  his  house.  I  reported  ^to  Capt.  Sommers  up  at  his  house  up  east  of 
the  railroad,  he  sent  me  to  Company  F.,  says  tell  them  you  are  there  to  haul  wood, 
water  and  brush  and  whatever  they  want,  and  the  sergeant  got  a  lot  of  men  out  of 
company  some  ten  or  twelve  some  with  axes  and  I  heard  him  tell  him  not  to  cut  any 
green  timber  to  get  dead  timber,  and  not  to  out  any  green  timber.    And  I  was  to  go 
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and  haul  it,  the  soldiers  out  the  wood  and  loaded  it  I  was  only  to  driTe  the  team, 
and  I  went  wherever  they  told  me,  and  we  hauled  from  that  bend  east  of  the  road 
the  railroad  and  west  of  it,  to  south  of  the  claim  I  now  Hve  on  on  the  Joe  Conoh 
claim,  I  thiuk  we  cut  some  brush  on  the  claim  that  I  now  live  on  and  some  wood,  but 
principally  off  of  the  Joe  Couch  i.  Going  down  I  crossed  about  the  center  of  this 
Thornton  i  and  crossed  a  comer  of  mine  where  I  went  under  the  bank,  and  when  I 
loaded  we  had  heavy  loads  and  this  is  a  very  steep  bench  on  my  place  there  that 
I  have  now,  for  a  half  a  mile  or  more  going  down  empty  we  could  go  down  the  liill 
but  coming  back  loaded  we  kept  along  that  bench  to  where  we  could  get  up  the  hill 
to  where  there  was  a  dim  road  that  led  to  a  ford  in  there,  we  came  up  that  ford 
road,  till  we  struck  the  Reno  road,  about  70  or  100  yards  north  of  the  claim  that  I  now 
live  on ,  I  was  there  a  few  minutes  before  12  o'clock.  The  tire  was  loose  on  my  right  hind 
wheel,  I  wedged  it  and  knocked  it  and  put  it  on.  A  man  by  the  name  of  Kay,  Taylor 
Kay,  drove  up  to  me  in  a  spring  wagon  or  buggy  like,  and  he  says  I  want  you  men 
to  see  that  I  have  taken  that  claim,  I  laughed  at  him  and  I  says  you  are  pretty  early 
are  you  not,  he  says  I  want  you  to  see  my  trunk  yonder  and  that  stake,  says  I,  Yee 
we  saw  it,  saw  you  when  you  staked  it,  he  looked  up  and  see  the  soldiers  and  the 
people  all  here  on  the  track  yet  here  at  the  depot,  as  he  turned  his  horses  I  couidnH 
understand  what  he  said,  but  he  put  back  to  this  trunk  and  stake,  and  threw  it  in 
the  buggy  or  wagon,  I  see  him  turn  north  then,  right  towards  the  Adams  grove,  I 
was  a  noticing  him,  my  son  says.  Dad  there  they  come  look  yonder  they  are  coming^ 
and  I  looked  up  and  see  them  all  coming  whipping  through  the  bottom  scattered  out 
over  the  bottom  here,  so  I  jerked  out  a  stake  and  staked  the  claim  that  I  was  then 
on,  and  I  looked  up  toward  Asa  Jones  claim  the  north-east  corner  of  that  place,  and 
I  see  15  or  20  running  for  the  Adams  Grove  on  that  place,  and  I  looked  down  this 
way  and  I  didn't  see  any  body  on  the  quarter  that  I  am  now  on,  I  run  across  that 
and  staked  my  stake  on  it,  but  the  first  stake  that  I  drove  I  don't  think  I  got  on  it 
quite  it  was  still  on  this  Adams  quarter,  after  I  drove  that  stake,  I  went  and  found 
the  comer  stone,  and  I  set  a  stake  up  at  the  corner  stone,  by  looking  at  this  comer 
stone  and  sighting  across  the  corner  I  was  afraid  that  stake  wasn't  on  it,  I  went 
then  and  drove  one  where  my  house  now  stands.  I  told  my  son  and  the  soldiers  to 
go  on  with  the  wood  and  load  it  and  brush  that  I  had  on  top  of  it,  and  come  by  the 
stockade  and  throw  my  bedding  and  cooking  utensils  and  horse  feed  and  every- 
thing in  the  wagon  and  come  on  down. 

In  reply  to  the  following  direct  question  by  his  counsel, 

Now  then  you  may  state  why  you  did  not  go  to  the  line  and  make  the  race  after 
noon;  on  April  22,  1889. 

he  replied : 

Why,  Capt.  Rogers  rode  down  with  some  soldiers  and  said  he  had  to  have  my 
teams  to  haul  wood  and  brush  and  water,  I  told  him  I  wanted  to  go  out  and  come  in 
from  the  line,  that  I  was  a  poor  man  and  did  not  own  a  foot  of  land  on  earth  and 
that  I  wanted  to  take  a  claim,  that  I  had  a  big  family,  and  he  would  not  let  me  go. 

In  my  opinion,  the  showing  made  by  Wright,  does  not  justify  the 
contention  made  in  his  behalf. 

It  is  by  no  means  clear  that  the  military  officers  had  any  authority 
or  power  to  detain  him  against  his  will,  and  there  is  no  satisfiu^tory 
evidence  that  they  attempted  to  do  so. 

The  most  that  can  be  said  is,  that  they  took  possession  of  his  te;un 
for  the  purpose  of  hauling  wood,  etc.;  the  soldiers  loaded  the  wagons, 
and  the  most  that  Wright  did  was  to  drive  the  team.  This  was  at 
least  some  days  prior  to  the  opening,  and  there  is  nothing  to  show  that 
it  was  impossible  for  Wright,  on  the  evening  prior  to  the  opening,  or 
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on  the  morning  of  the  day  of  the  opening,  to  withdraw  to  the  border^ 
and  thus  place  himself  on  an  equality  with  otber  seekers. 

He  appears  to  have  been  conveniently  near  to  the  tract  in  question 
at  12  o'clock^  noon,  the  hour  of  oi)ening  the  lands  to  settlement,  and 
immediately  took  advantage  of  his  situation  to  assert  a  claim  to  the 
tract. 

Even  if  we  should  admit,  for  the  sake  of  the  argument,  that  Wright 
was  under  duress  on  the  22d  of  April,  I  cannot  concede,  that  under  the 
law,  he  would  be  a  qualified  claimant  of  the  land. 

By  the  terms  of  the  proclamation  of  the  President,  dated  March  23, 
1889,  it  was  known  to  the  world  that  these  lands  would  be  opened  to 
settlement  on  April  22,  following,  and  the  conditions  upon  which  claims 
could  be  asserted,  were  also  made  known.  There  is  no  pretense,  but 
that  for  weeks  after  the  proclamation  was  issued,  Wright  was  at  full 
Bberty  to  go  out  of  the  limits  of  the  Territory.  If  he  elected  to  remain 
therein,  he  must  take  the  consequences  of  his  action,  and  it  must  be 
held,  that  he  could  not  take  advantage  of  his  presence  near  the  land^ 
to  anticipate  the  settlement  of  others. 

I  can  see  no  justice  in  the  town  site  claim,  the  evidence  fails  to  show 
that  there  has  ever  been  a  bona  fide  townsite  settlement  on  the  tract. 

So  far  as  the  record  shows,  Orme  seems  to  be  a  qualified  homestead 
claimant,  and  was  the  first  legal  settler  upon  the  tract. 

Your  dedsion  is  affirmed. 


Smith  v,  Buckley. 

Motion  for  review  of  departmental  decision  of  September  14, 1892, 15 
L.  D.,  321,  denied  by  Secretary  Noble,  February  14, 1893. 


PBAOTIC]&-RirLE  TO  SHOW  CAUSE— AMENDMENT. 

SbVBBY  V.  BlOKFOBD  ^On  EEVTEW.) 

A  party  who  elects  to  appeal  from  a  mling  of  the  local  office  reqniiingf  the  amend- 
ment of  an  application  for  a  hearing,  nnder  a  mle  to  show  causey  instead  of 
complying  with  said  order,  is  bound  by  such  election,  and  is  not  entitled,  after 
adverse  action  on  his  appeal,  to  ask  consideration,  on  review,  of  evidence  he 
neglected  or  refused  to  furnish  within  the  period  designated  in  the  rule. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  Land  Office^  Feb- 
ruary 15, 1893. 

Calvin  L.  Severy  has  filed  a  motion  for  review  of  departmental 
decision  of  October  11, 1892  (16  L.  D.,  368),  in  the  case  of  said  Severy 
against  Harvey  L.  Bickford,  involving  the  NE.  J  of  the  SW.  J,  and 
Lots  12,  18,  and  19,  of  Sec.  33,  T.  13  N.,  K.  7  W.,  Oklahoma  land  dis- 
trict. 
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Bickford  contested  and  secured  the  cancellation  of  the  homestead 
entry  of  one  Baum.  Within  thirty  days  after  receipt  of  notice  of  the 
cancellation  he  applied  to  enter  the  land;  bat  the  local  ofBicers  rejected 
the  application,  because  they  had  previously  allowed  Severy  to  make 
entry  of  the  same,  subject  to  his  preference  right  (in  accordance  with 
the  then  prevailing  practice,  which  has  since  been  changed — ^Allen  t?. 
Price,  15  L.  D.,  424).  Bickford  appealed  to  your  office,  and  you  di- 
rected the  local  officers  to  notify  Severy  that  he  would  be  allowed  sixty 
days  within  which  to  show  why  his  entry  should  not  be  canceled,  and 
Bickford's  application  placed  of  record.  Such  notice  was  duly  served 
on  Severy;  and  on  May  7, 1891,  filed  in  the  local  office  a  request  ^^  that 
the  register  and  receiver  name  a  day  upon  which  he  may  show  cause 
why  his  homestead  entry  "  should  not  be  canceled.  The  registered  en- 
dorses upon  this  that  '<  the  cause  would  be  set  for  hearing  whenever, 
within  the  time  allowed,  entryman  shall  have  filed  application  for  a 
hearing,  stating  specific  causes  why  the  entry  of  Bickford"  should  not 
be  allowed.  Severy  took  no  further  steps  in  the  matter,  nor  did  he 
comply  with  the  order  allowing  him  to  show  cause.  The  local  officers 
so  reported  to  you;  and  on  October  12, 1891,  you  directed  them  to  note 
the  cancellation  of  Severy's  entry,  and  place  Bickford's  application  of 
record — further  allowing  Severy  sixty  days  in  which  to  appeal,  and 
Bickford  thirty  days  in  which  to  make  pajrment. 

From  this  action  of  your  office  Severy  appealfHi  to  the  Department, 
which  sustained  your  action. 

The  grounds  of  Severy's  motion  for  review  are  as  follows: 

(1).  Error  in  holding  that  Severy  was  bound  to  aUege  specific  causes 
why  his  entry  should  not  be  canceled. 

(2).  Error  in  holding  that  the  grounds  assigned  by  Severy  at  the  time 
of  his  appeal  ciame  too  late. 

(3).  Error  in  not  considering  the  affidavits  filed  on  appeal  by  Severy. 

By  a  perusal  of  the  opinion  heretofore  rendered,  it  will  be  seen  that 
the  first  of  the  above  allegations  of  error  was  the  second  of  those  as. 
signed  on  appeal  firom  your  office.  It  was  fully  and  carefully  considered ; 
and  the  appeal  offers  no  new  fact' or  argument  tending  to  change  the 
opinion  of  the  Department. 

This  ground  of  error  being  held  to  be  of  no  validity,  the  two  that 
follow  must  fall  with  it.  The  ruling  of  the  local  officers  was,  that  he 
might  amend  his  application  by  alleging  some  specific  reason  why  Bick- 
ford's entry  should  be  canceled.  He  chose  not  to  amend,  but  api>ealed 
instead.  He  is  now  bound  by  his  election,  and  can  not,  in  law  or  in 
equity  in  the  face  of  the  record  he  has  made  for  himself,  after  having 
wilfully  or  negligently  disobeyed  the  rule  of  the  land  department  to 
show  such  cause  within  a  given  time,  now  come  in  on  a  motion  for  re- 
view, and  ask  a  consideration  of  evidence  he  then  refused  or  neglected 
to  furnish. 
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Counsel  for  the  contestant  alleges  in  his  argaments,  however,  that — 

Saeh  TAfasal  to  make  the  allegations  demanded  was  not  contumacy  nor  wanton 
carelessness,  but  was  merely  a  legitimate  method  of  testing  his  rights  on  a  doubtfnl 
qaestion  of  law. 

Such  being  the  case,  he  has  tested  it,  the  Department  has  rendered 
its  decision,  and  the  motion  now  filed  furnishes  no  reason  why  that  de- 
cision should  be  disturbed. 


INDIAN  HOM^STKAI>-WIDOW-PROOF  OF  MABRIAGE. 

StBAIN  V,   HOSTOTLAS. 

The  widow  of  an  Indian  homesteader  is  entitled  to  complete  the  entry  where  the 
evidence  shows  that  she  left  her  former  home  on  the  reservation  and  lived  on 
the  land  with  her  hasband  prior  to  his  death,  and  thereafter  continued  to  reside 
npon  said  land  and  cultivate  the  same. 

Proof  of  marriage  accepted  where  the  evidence  shows  that  the  parties  agreed  to 
live  together  as  husband  and  wife  and  thereafter  lived  in  such  relation. 

Rale  24,  of  equitable  adjudication  is  applicable  to  an  Indian  homestead  entry  in 
which  final  proof  is  not  made  within  the  statutory  period. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  February  15, 1893. 

On  the  18th  of  November,  1878,  Alonzo  Hostotlas,  an  Indian,  en- 
tered the  E.  i  of  the  NE.  J  of  Sec.  13,  T.  17  N.,  R.  1  W.,  Humboldt 
land  district,  Oalifornia,  under  tbe  homestead  laws,  as  modified  by  sec- 
tion 15,  of  the  act  of  March  3, 1875,  (18  Stat.,  402-420). 

On  the  26th  of  March,  1889,  Winfield  S.  Strain  made  homestead 
entry  for  the  same  land.  On  the  5th  of  June,  of  that  year,  Jane  Hos- 
totlas, as  the  widow  of  Alonzo,  filed  notice  of  her  intention  to  make 
final  proof  for  the  land.  Strain  appealed  from  the  action  of  the  local 
oMcers  in  allowing  her  notice  to  be  published,  and  in  deciding  his  ap- 
I)eal,  on  the  9th  of  January,  1890,  you  held  that  his  entry  was  im- 
properly allowed. 

The  widow  again  gave  notice  of  her  intention  to  make  final  proof, 
naming  March  17, 1890,  as  the  date  for  that  purpose,  and  the  judge  of 
the  superior  court  of  Del  I^orte  county,  California,  as  the  officer  before 
whom  the  proof  would  be  made.  Strain  filed  an  affidavit  against  the 
allowance  of  her  final  proof,  alleging  that  she  was  not  the  widow  of 
Alonzo,  and  had  no  right  nor  interest  in  the  said  land. 

The  testimony  was  taken  before  the  officer  named,  and  submitted  to 
the  local  officers,  who,  on  the  26th  of  January,  1891,  approved  the  final 
proof  of  the  widow,  and  dismissed  the  protest  of  Strain.  An  appeal 
was  taken  to  your  office,  and  on  the  17th  of  March,  1892,  you  approved 
the  action  of  the  local  officers,  and  held  the  entry  of  Strain  for  cancel- 
lation.   A  further  appeal  brings  the  case  to  the  Department. 
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About  the  facts  of  this  case  there  is  no  dispute.  At  the  time  Hob- 
totlas  made  entry  for  the  land,  he  established  the  fact  that  he  was  a 
qualified  entiyman  under  the  homestead  law,  and  the  act  of  March  3, 
1875.  He  resided  upon  the  land  continuously  until  the  30th  of  Janu- 
ary, 1889,  when  he  died.  On  the  12th  of  March,  of  that  year,  his  father 
made  his  mark  to  a  written  instrument,  by  which  he  assigned  all  his 
interesfcin  the  land  in  question  to  Strain.  No  consideration  was  named 
in  the  writing,  and  none  was  ever  paid  by  Strain. 

Up  to  the  time  of  his  death,  Alonzo  Hostotlas  paid  taxes  upon  the 
land.  After  that  event  they  were  paid  by  Jane.  Until  about  1884,  an 
Indian  woman  by  the  name  of  ^<  Mary"  lived  with  Hostotlas  on  the  land. 
He  had  bought  her,  '^  Indian  style,"  and  they  had  two  children,  both 
of  whom  died.  About  1884,  she  left  him,  and  went  to  live  with  a  half- 
breed,  known  as  "  Orazy  George." 

After  that  Hostotlas  went  to  <^  Jane",  and  told  her  he  wanted  to 
marry  her  ''the  same  as  white  people  marry,"  and  that  if  he  should  die, 
she  would  get  everything  he  had.  She  answered  that ''  ii  you  will  no 
get  drunk,  I  will  live  with  you."  What  occurred  between  them  pre- 
vious to  their  commencing  to  live  together,  is  detailed  by  her  as  fol- 
lows; 

Q.  When  you  married  Lon,  did  he  tell  you  that  he  had  another  woman  f 

A.  No. 

Q.  What  did  he  say  about  that  f 

A.  He  said  he  was  tired  of  cooking,  when  he  first  came  to  see  me. 

Q.  Whnt  else  did  he  say  f 

A.  When  he  come  to  die  1  could  live  on  ranch. 

Q.  What  did  you  tell  him— you  said  you  would  go  and  live  with  himf 

A.  Yes. 

Q.  Did  you  tell  him  you  would  be  his  wifef 

A.  Yes. 

Q.  Who  was  present  at  that  time,  any  one  else  hear  that  talkf 

A.  Frank  and  Joe  both  heard  it. 

On  her  cross-examination,  she  testified  that  she  had,  prior  to  going 
to  live  with  Lon,  lived  with  aii  Indian  named  "Joe."  In  reference  to 
this  she  said : 

Q.  How  long  did  yon  live  with  Joef 

A.  I  don't  count. 

Q.  How  many  winters! 

A.  I  never  count.     I  just  stay  with  him;  sometimes  I  stay  with  him. 

Q.  Ho  buy  youf 

A.  No. 

Q.  Lon  bny  youf 

A.  Yea. 

Q.  That  the  way  Lon  marry  you,  he  buy  yon? 

A.  Yes;  I  marry  as  his  wife. 

Q.  Ho  buy  you  for  wifef 

A.  Yes.    Ho  pay  my  brother. 

Indian  Frank  testified  that  he  saw  Lon  and  Jane  married.  That  Lon 
came  where  they  were,  and  told  Jane  that  he  wanted  to  marry  her  the 
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Bame  as  white  people  marry.  He  then  bargained  for  her.  If  an3rtbiug 
was  paid,  it  was  to  her  brother,  Mike.  That  there  were  present  at  the 
time,  besides  Lon  and  Jane,  himself  and  Mike  and  Joe.  Before  con- 
elnding  his  testimony,  he  said  that  no  money  was  paid  for  Jane,  bnt 
that  she  went  to  live  with  Lon  npou  his  promise  to  marry  her  the  same 
as  white  people  marry,  and  saying,  "If  I  die  you  get  everything." 

There  is  a  great  amount  of  Indian,  and  other  testimony  in  the  case. 
Several  witnesses  testify  that  Hostotlas  always  spoke  of  Jane  as  his 
wife,  and  he  had  introduced  her  to  some  of  them  as  such.  While  living 
with  Mary  he  used  to  refer  to  her  as  "his  woman,^  and  no  witness  had 
ever  heard  him  speak  of  her  as  "his  wife."  It  was  shown  that  Mary 
was  alive  at  the  time  of  the  hearing,  and  Joe,  with  whom  Jane  had  for- 
merly lived,  was  a  witness  upon  the  trial.  There  was  no  evidence  in 
the  case  that  Lon  was  ever  married  to  Mary,  or  that  Jane  was  ever  the 
wife  of  Joe.  Neither  was  it  shown  that  Lon  and  Jane  were  ever  united 
in  wedlock  by  any  formal  ceremony. 

Under  these  circumstances,  the  counsel  for  Strain,  in  their  appeal  to 
the  Department,  insist  that  Hostotlas  and  Jane  could  not  contract  a 
legal  marriage  with  each  other,  and  that  you  erred  in  holding  that  Jane 
was  the  widow  of  Alonzo,  and  not  holding  that  Jane,  if  married  at  all, 
was  the  wife  of  the  Indian  "  Joe." 

At  the  time  Hostotlas  made  his  entry,  he  filed  his  own  affidavit,  stat- 
ing that  he  was  an  Indian,  formerly  of  the  Smith  river  tribe;  that  he 
was  born  in  the  United  States,  was.  over  twenty  one  years  of  age,  and 
had  abandoned  his  relations  with  the  tribe  of  which  he  was  formerly  a 
member,  and  had  adopted  the  habits  and  pursuits  of  civilized  life. 
James  Whiting  and  James  K.  Valentine  made  oath  to  the  same  facts. 
I  regard  this  as  "  satisfactory  proof'  upon  that  point.  As  regards 
Jane,  there  is  no  direct  "proof"  upon  this  question,  but  the  evidence 
shows  that  she  left  her  former  home  upon  the  Klamath  Indian  reserva- 
tion, and  lived  for  several  years  with  Hostotlas  upon  this  laud  as  his 
wife,  before  his  death,  and  continued  to  reside  upon  and  cultivate  it 
after  his  demise.  Under  these  circumstances,  I  think  the  widow  of  an 
Indian  entryman  should  be  allowed  to  complete  his  entry. 

The  remaining  question  is:  Was  Jane  the  legal  wife  of  Alonzo  Hos- 
totlas t  Section  55,  of  the  Civil  Oode  of  GaliforDia,  answers  the  ques- 
tion "What  constitutes  marriage" t  as  follows: 

Marriage  is  a  personal  relation  arising  out  of  a  civil  contract,  to  which  the  con- 
Mot  of  parties,  capable  of  making  it>  is  necessary.  Consent  alone  will  not  consti- 
tnte  marriage;  it  must  be  followed  by  a  solemnization,  or  by  a  mutual  assumption 
«f  marital  rights,  duties  or  obligations. 

In  Graham  t?.  Bennett  (2  OaL,  503),  the  court  held  that  "  marriage  is 
a  civil  contract,  and  no  form  is  necessary  for  its  solemnization.  Where 
parties  are  able  to  contract,  an  open  avowal  of  the  intention,  and  an 
assumption  of  the  relative  duties  which  it  imposes,  are  sufficient  to 
render  it  valid  and  binding." 
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In  reference  to  the  proof  of  marriage,  the  court,  in  the  case  oi  the 
People  V.  Anderson  (26  Oal.,  129),  said: 

Proof  that  a  man  and  woman  had  cohabited  together  for  a  long  time  ae  hosband 
and  wife,  had  mingled  in  society  as  such,  is  admissible  for  the  purpose  of  proving  » 
marriage,  and  in  the  absence  of  evideuce  to  the  contrary,  couclusive  as  such,  in  all 
cases,  except  in  actions  of  crim.  con.f  divorce,  indictments  for  bigamy;  and  like  caaes^ 
where  the  marriage  is  the  foundation  of  the  claim  to  be  enforced. 

The  Supreme  Court  of  the  United  States,  in  the  case  of  Meister  r. 
Moore  (96  U.  S.,  76),  discussed  at  considerable  length,  the  subject  of 
the  solemnization  of  marriages,  and  quoted  with  approval  the  language 
used  by  Judge  Gooley,  of  the  supreme  court  of  Michigan,  in  the  case 
of  Hutchins  v.  Kimmell  (31  Mich.,  126),  wherein  it  was  said: 

Whatever  the  form  of  ceremony,  or  even  if  all  ceremony  was  dispensed  with,  if 
the  parties  agreed  presently  to  take  each  other  for  husband  and  wife,  and  from  that 
time  lived  toi^ether  professedly  in  that  relation,  proof  of  these  facts  would  be  suffi- 
cient to  constitute  proof  of  a  marriage  binding  upon  the  parties,  and  which  would 
subject  them  and  others  to  legal  penalties  for  a  disregard  of  its  obligations.  This 
has  become  the  settled  doctrine  of  the  American  courts;  the  ew  oases  of  dissent, 
being  borne  down  by  the  great  weight  of  authority  in  favor  of  the  rule  as  we  have 
stated  it. 

In  view  of  the  fact»  of  the  case  at  bar,  and  the  rulings  of  the  State 
and  United  State  courts  herein  cited,  I  have  no  hesitancy  in  holdin^^ 
that  ^^  Jane"  and  Alonzo  Hostotlas  were  legally  married,  and  that  as 
his  widow,  she  has  the  right  to  complete  his  entry. 

The  conclusion  reached  by  you  in  your  decision  of  March  17, 1892, 
that  under  the  circumstances  of  this  case,  it  is  a  proper  one  to  be  re- 
ferred to  the  board  of  equitable  adjudication,  under  Rule  24,  is  approved 
by  the  Department,  and  it  is  disposed  of  accordingly. 


RESIDEN'CE— CONFIRMATION— REINSTATEMENT. 

Gartland  v.  Mabsh. 

A  settler  is  not  entitled  to  claim  credit  under  a  homestead  entry  for  residence  during 
a  period  he  held  the  land  under  a  prior  pre-emption  claim,  that  was  subsequentlj- 
perfected  and  the  tract  in  question  eliminated  therefrom. 

An  incumbrancer  whose  ri^i^ht  is  acquired  after  the  cancellation  of  the  final  certifi- 
cate cannot,  as  a  hona  fide  purchaser,  invoke  the  confirmatory  provisions  of  the 
act  of  March  3,  1891,  as  he  is  charged  with  record  notice  of  the  cancellation. 

An  entry  having  been  canceled  on  relinquishment,  prior  to  the  issuance  of  tinal  cer- 
tificate, and  the  land  entered  by  another,  cannot  be  reinstated  on  the  applioation 
of  a  transferee,  who  alleges  that  the  relinquishment  was  in  fraud  of  his  rights,  in 
the  absence  of  evidence  showing  that  the  intervening  entryman  was  a  party  to 
such  fraud. 

First  Assistant  Secretary  Chandler  to  the  Oommissioner  of  the  Oeneral 

Land  Office,  February  15,  1893. 

This  appeal  is  brought  by  Peter  J.  Gartland  from  the  decision  of 
your  office  of  September  1, 1889,  holding  for  cancellation  homestead 
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entry  made  by  said  Gartland,  April  28, 1888,  for  the  W.  i  of  the  NE.  | 
and  the  N.  i  of  the  NW.  J  of  Sec.  28,  T.  139  K,  E.  58  W.,  Fargo,  Da- 
kota. 

Froia  the  record  in  this  case,  it  appears  that  on  July  5, 1878,  Lncins 
D.  Marsh  made  homestead  entry  of  the  W.  ^  of  the  NE.  ^  of  said  sec- 
tion, and  on  July  12, 1879,  he  made  additional  homest€$ad  entry  under 
the  act  of  March  3, 1879  (20  Stat.,  472),  for  the  N.  i  of  the  N  W.  i  of  the 
section,  and  made  proof  upon  both  entries  November  20, 1880,  and  re- 
ceived final  certificate  for  the  same.  In  his  final  proof  he  claimed  credit 
foft  residence  on  the  land  from  May  1874,  alleging  that  he  had  resided 
thereon  since  that  date,  under  a  pre  emption  filing  for  the  NE.  |  of  the 
section. 

Upon  investigation  of  his  homestead  proof,  it  was  found  that  his 
claim  to  residence  since  1874  was  under  a  pre-emption  filing  for  the  NE. 
I  of  said  section,  upon  which  he  made  cash  entry,  July  3, 1878,  as  to 
the  E.  i  of  said  NE.  ^.  On  July  5, 1878,  two  days  after  making  cash 
entry  of  the  E.  ^  of  the  NE.  ^  embraced  in  his  pre-emption  filing,  he 
made  homestead  entry  of  the  W.  ^  of  said  quarter  section. 

Your  office,  on  March  14, 1881,  held  that  he  was  not  entitled  to  credit 
for  residence  upon  the  W.  i  of  the  NE.  ^  of  said  section,  during  the 
period  that  it  was  embraced  in  his  pre-emption  filing,  and  his  final 
homestead  certificate  was  therefore  canceled,  and  he  was  required  to 
show  continued  residence  under  his  homestead  entry  fr6m  the  date  of 
his  original  entry,  July  5, 1878. 

On  November  26,  1883,  Marsh  again  submitted  proof,  which  was 
transmitted  to  the  Commissioner  by  the  local  officers,  without  taking 
action  thereon,  and  upon  this  proof  your  office  directed  that  final  cer- 
tificate issue  upon  payment  of  final  commissions. 

No  action  seems  to  have  been  taken  by  the  local  officers,  as  directed 
by  said  letter,  and,  on  October  27, 1885,  Assistant  Commissioner  Stock- 
slager,  by  letter  of  that  date,  called  the  attention  of  the  register  and 
receiver  to  the  matter,  and  directed  them  to  make  a  report  thereon. 

In  response  to  this  letter,  the  local  officers,  on  November  3, 1885, 
reported  that  Marsh  was  notified  January  21, 1884,  <<  that  upon  pay- 
ment of  final  commissions,  final  certificate  would  be  issued"  on  both 
homestead  entries,  and  that  no  response  had  been  received  from  the 
entryman;  whereupon  Assistant  Commissioner  Stockslager  withdrew 
permission  to  perfect  entry  upon  the  proof  submitted,  without  addi- 
tional evidence  as  to  residence  and  cultivation. 

April  2, 1886,  the  receiver  reported  that  Marsh  had  been  notified 
January  2d  of  the  same  year  of  the  action  of  your  office  in  the  rejection 
as  aforesaid  of  his  proof,  and,  on  April  12, 1886,  the  decision,  by  letter 
of  that  date,  was  ^^  considered  final,  and  the  case  closed." 

No  further  action  was  takea  in  the  premises  until  April  24, 1888 
(two  years  subsequent),  when  both  entries  (original  and  additional) 
were  relinquished  by  Marsh  and  canceled  upon  the  records,  and  cm  the 
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same  day  Peter.  J.  Gartland,  appellant  herein,  made  homestead  entiy 
No.  17,800,  for  the  same. 

Janaary  29, 1839,  the  register  transmitted  to  your  ofBce  the  motion 
of  Omat  L.  Bosenkrans  (claiming  to  be  the  owner  of  the  land  by  pur- 
chase trom  Marsh)  for  the  reinstatement  of  Marsh's  entry  and  the  can- 
cellation of  Gartlaud's. 

In  said  motion  (verified)  Bosenkrans  alleges  that  on  Febmary  10, 
1881  (three  month8  after  receipt  of  final  certificate),  Marsh  made  and 
delivered  to  Mary  D.  Fuller  a  first  mortgage  on  said  tract  for  $500.00; 
that  on  November  17,  1881  (about  a  year  after  receipt  of  final  certifi- 
cate), Marsh  made  and  delivered  to  him  (Bosenkrans)  a  second  mort- 
gage for  $672.49;  that  on  March  15,  1886,  he  purchased  the  Fuller 
mortgage,  paying  therefor  $568.38,  and  uhat  on  the  26th  of  April,  of 
the  same  year,  he  procured  from  Marsh  a  quit  claim  deed  for  the  tract. 
He  also  filed  an  abstract  of  title,  showing  these  several  transactions. 

He  further  shows  in  said  motion,  that  on  April  28, 1888  (two  years 
subsequent  to  the  quit  claim  deed  aforesaid).  Marsh  relinquished  his- 
said  entry,  and  on  the  same  day  Gartland  made  entry  thereof — aU  of 
which  was  in  fraud  of  the  rights  of  Bosenkrans;  that  he  never  had 
notice  of  any  defect  in  the  claim  of  Marsh  to  the  land  until  the  filing 
of  Marsh's  relinquishment  and  Gartland's  entry;  that  he  knows  noth- 
ing of  the  whereabouts  of  Marsh,  he  having  left  Dakota  for  Alaska  the 
night  after  his  relinquishment. 

From  the  foregoing  statement  of  facts,  it  is  apparent  that  it  was  error 
to  cancel  the  entry  of  Gartland  and  to  reinstate  the  entry  of  Marsh 
upon  the  motion  of  Bosenkrans,  without  evidence  showing  that  Gart- 
land was  a  party  to  the  alleged  fraud  upon  Bosenkrans,  and  that  the 
relinquishment  of  Marsh  was  the  result  of  a  confederation  between 
Gartland  and  Marsh  to  defraud  Bosenkrans. 

It  appears  that  Marsh  offered  final  proof  prior  to  the  expiration  of 
the  statutory  period,  claiming  residence  upon  the  W.  ^  of  the  NB.  J  of 
the  section  from  1874,  while  it  was  embraced  in  his  pre-emption  filing 
for  the  NB.  J.  But  it  was  found  that  on  July  3d,  two  days  before  he 
made  homestead  entry,  he  made  cash  entry  of  the  E.  ^  of  the  NE.  ^ 
and  relinquished  the  remainder,  and,  hence,  he  could  not  claim  credit 
for  residence  upon  said  tract  under  his  homestead  entry  for  the  same 
period  that  he  claimed  to  reside  on  it  under  his  pre-emption  filing. 
(Samuel  J.  Haynes,  12  L.  D.,  645.) 

The  Commissioner  therefore  properly  canceled  the  final  certificate, 
leaving  the  entry  intact,  with  the  right  to  submit  proof  after  the  ex- 
piration of  the  statutory  period. 

The  cancellation  of  the  final  certificate  was  made  March  14^  1881,  and 
it  was  not  until  September  1, 1890,  that  the  entry  of  March  was  rein- 
stated and  the  entry  ot  Gartland  canceled.  Therefore,  when  the  mort- 
gage was  executed  to  Bosenkrans  by  Marsh,  and  when  he  purchased  the 
mortgage  of  Fuller,  no  final  certificate  was  in  existence,  but  the  status 
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of  the  entry  was  merely  that  of  an  entry  of  record,  upon  which  final 
proof  had  not  been  made,  and  before  the  entry  had  been  reinstated  an 
adverse  claim  had  attached,  to  wit,  the  entry  of  Gartland,  made  April 
28, 1888,  and  at  a  time  when  the  land  was  free  from  all  claim  of  record. 

The  entry  was  therefore  not  confirmed  by  the  act  of  March  3, 1891, 
for  the  reason  that  no  certificate  had  been  issued,  and  Bosenkrans, 
having  porchased  the  Fuller  mortgage  after  the  cancellation  of  the  cer- 
tificate, and  the  second  mortgage  and  deed  to  himself  having  been  exe- 
cuted after  that  time,  he  could  not  be  considered  a  bona  fide  purchaser 
or  incumbrancer,  as  he  was  charged  with  record  notice  of  the  cancella- 
tion of  the  certificate.  Nor  could  he  defeat  the  claim  of  Gartland  by 
showing  that  Marsh  had  complied  with  the  law«  so  as  to  entitle  him  to 
final  certificate  upon  the  proof  submitted  in  1883,  unless  he  shows  that 
the  relinquishment  of  entry  by  Marsh  and  the  entry  of  the  tract  by 
Gartland  were  made  with  notice  of  the  claim  of  Eosenkrans  and  in  fraud 
of  his  riglits. 

While  the  rights  of  a  bona  fide  purchaser  or  incumbrancer  after  cer- 
tification may  be  protected,  notwithstanding  a  subsequent  relinquish- 
ment by  the  entrjrman,  yet,  if  an  entry  is  relinquished  prior  to  the 
issuance  of  final  certificate  and  a  bona  fide  entry  of  the  land  is  subse- 
quently made  by  another,  the  claim  of  such  incumbrancer  will  not  be 
protected  as  against  the  rights  of  the  subsequent  bona  fide  entryman. 

In  this  case  a  hearing  should  be  ordered  to  determine  whether  Gart- 
land was  a  party  to  the  alleged  fraud  upon  Eosenkrans,  or  whether  his 
entry  was  bona  fide  and  without  knowledge  of  said  alleged  fraudulent 
conduct.  If  the  former,  the  entry  of  Gartland  will  remain  canceled 
and  Bosenkrans  will  be  allowed  to  perfect  the  entry  of  Marsh  upon 
the  proof  submitted,  if  such  proof  authorize?  the  issuance  of  final  cer- 
tificate, or  to  submit  proof  showing  that  Marsh  had  complied  with  the 
law  and  was  entitled  to  final  certificate.  If  it  be  shown  at  the  hearing 
that  Gartland  was  not  a  party  to  the  alleged  fraud,  but  made  his  entry 
honafidey  it  should  be  reinstated  and  the  entry  of  Marsh  canceled. 


Iba  M.  Bond. 

Motion  for  review  of  departmental  decision  of  August  26, 1892, 15  L. 
D.,  228,  denied  by  Secretary  Noble,  February  15, 1893. 
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BAHiBOAB  ORANT-SETTLBMENT  BIGHT-COAL  LAND. 

BEOW5PrBLD  V.  I^OBTHEBN  PACIPIO  E.  E.  CO. 

A  temporary  settlement  on  known  coal  land  abandoned  shortly  thereafter  with- 
out any  snbstantial  improvements,  and  under  which  no  right  or  color  of  right  is 
acquired  under  the  settlement  laws,  does  not  operate  to  exclude  the  land  from  the 
grant  to  this  company. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  Febru- 
ary 15  J  1893. 

I  have  considered  the  case  of  Curtis  D.  Brownfield  v.  The  Northern 
Pacific  Eailroad  Company,  involving  lots  2  and  3  of  Sec.  29,  T.  23  N., 
B.  6  E.,  Olympia  land  district,  Washington. 

The  land  is  within  the  limits  of  the  withdrawal  for  the  benefit  of  the 
Northern  Pacific  Eailroad  Company,  main  line,  under  the  act  of  July 
2, 1864  (13  Stat.,  365),  which  became  effective  August  13, 1870.  It  is 
also  within  the  limits  of  the  withdrawal  made  August  15, 1873,  for  the 
Cascade  branch  line;  also  of  the  withdrawal  made  July  11, 1879,  for 
the  amended  branch  line.  The  main  line  has  been  constructed  to  New 
Tacoma,  about  two  townships  south  of  the  land  in  controversy.  The 
branch  line  opposite  the  land  was  definitely  located  March  2^^  1884. 
Upon  the  final  location  of  the  branch  line  of  the  road,  the  tract  fell 
within  its  primary  (granted)  limits. 

The  township  plat  was  filed  in  the  local  office  on  August  5, 1873. 

It  is  admitted  by  all  parties  that  the  land  in  controversy  is  coal-land. 

On  June  21, 1881,  Curtis  D.  Brownfield  filed  application  to  purchase 
the  land  described,  as  coal-land,  under  section  2347  of  the  Kevised 
Statutes. 

The  register,  by  letter  of  August  12, 1881,  notified  Mr.  Brownfield 
that  his  application  was  rejected,  <<  because  the  land  applied  for  is  re- 
served for  the  benefit  of  the  Northern  Pacific  Railroad  Company." 

From  this  rejection  of  his  application  Brownfield  appealed  to  your 
office;  and  on  November  17, 1883,  you  ordered  a  hearing  to  determine 
the  status  of  the  land  at  the  date  of  withdrawal.  The  hearing  was 
held  on  February  6, 1884.  On  April  2, 1884,  the  register  and  receiver 
decided,  from  the  testimony  taken,  that — 

This  land  was  vacant  publio  land  at  the  date  of  the  withdrawal  made  in  favor  of 
said  road,  August  15, 1873,  for  the  branch  line,  and  that  no  valid  claim  could  attach 
to  it  since  that  time;  and  that  the  application  of  Curtis  D.  Brownfield  to  purchase 
the  same  should  be  rejected. 

From  this  decision  Brownfield  appealed  to  your  office;  and  on  Octo- 
ber 31, 1884,  you  decided  that — 

There  was  such  a  claim  to  the  tracts,  on  August  18, 1870,  August  15, 1873,  and  Jane 
11, 1879,  as  to  except  the  same  from  the  withdrawals  of  said  dates ;  and  therefore 
that  said  tracts  were  subject  to  entry  upon  July  13, 1891 — ^the  date  Brownfield  made 
his  application. 
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From  this  decision  the  company  appeals  to  the  Department,  contend- 
ing that  at  the  date  or  the  withdrawals  there  was  no  such  claim  as 
served  to  except  the  land  from  the  grant. 

The  i)ortion  of  the  testimony  bearing  directly  upon  the  question  of 
the  occupation  of  land  at  the  dates  named  is  in  substance  as  follows  : 

Witness  Bichard  Bichards  testified  that  he  had  lived  in  Washington 
(then  a  Territory)  since  1869;  then  in  1869  he  and  one  Ed.  A.  Boblet 
went  up  the  Cedar  Biver;  that  on  their  way  home  they  saw  a  large 
piece  of  coal;  witness  continued : 

I  said  to  Boblet,  ''There  is  Bomething  by  the  river  that  I  want.'^    We  went  np  the 

river  and  found  more  coal;  and  we  located  there The  land  was  misnr- 

veyed,  bat  I  had  a  claim  on  what  I  called  the  north  side  of  the  river 

Boblet  took  one  on  the  south  side In  regard  to  claiming  and  getting 

title  to  Hub  land,  onr  intention  was  to  take  it  any  way  we  could  acquire  it;  I  hardly 
knew  how^  bnt  onr  intention  was  to  get  it  Just  as  the  government  would  let  us  have 

it The  value  of  this  land  was  the  coal  that  was  on  it;  we  wouldn't 

have  selected  it  for  anything  else We  gave  up  the  claims  from  the  first 

to  about  tlie  10th  or  12th  of  September I  told  Boblet  I  did  not  want 

to  give  up  the  claim;  he  wanted  to  give  them  up;  I  said,  ''I  do  not  want  to  stay 
here  without  you;  if  you  want  to  give  them  up,  it  is  all  right.    In  coming  down 

home  we  saw  McAUister;  , westoppedand  talked  with  him;  we  both 

said,  "McAllister, we  give  you  our  interest  in  the  Cedar  River  coal  mine'' 

Then  we  went  on  down  home.    That  was  between  the  first  and  the  tenth  of  Septem- 
ber, 1870 Boblet  had  a  house  commenced — a  log  house — three  or  four 

rounds  high,  I  would  not  be  positive    •    •    •    •    •    We  had  slashed  down  consider- 
able. 

As  Boblet  was  not  a  witness  at  the  hearing — ^not  being  in  that  part 
of  the  country — ^the  above  was  the  most  direct  testimony  obtainable 
as  to  his  claim. 

The  remainder  of  the  testimony  taken  at  the  hearing  relates  to  the 
Bettlement  and  occupancy  of  the  several  subsequent  claimants — ^which 
it  will  not  be  necessary  to  consider. 

In  tlie  case  of  the  l^orthern  Pacific  Bailroad  Company  v.  GoUins,  de- 
cided by  me  on  May  7, 1892  (14  L.  D.,  484),  to  which  the  case  at  bar  is 
similar  in  all  essential  respects,  it  was  held  that  such  a  claim  as  that 
of  Boblet^s  herein  set  forth — a  "mere  temporary  settlement  and  squat- 
ter's claim  on  known  coal  land,  which  he  shortly  afterwards  abandoned 
without  having  made  any  substantial  improvement,  and  to  which  no 
right  or  color  of  right  attached  under  the  law  by  virtue  of  said  settle- 
ment"— did  not  constitute  such  a  claim  or  right  as  excepted  the  tract 
from  the  grant  to  the  railroad  company. 

Your  decision  appealed  from  is  therefore  reversed. 
12771— yoL  16 10 
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PBACnCB—NOncS— DSATH  OF  DEFENDANT. 
BUOKBLSHAUSBN  1^.  DOUOLAS. 

The  death  of  a  defendant  BoependB  action  in  a  case  antU  his  heirs,  or  personal  repre- 
sentatiyeS;  are  substitated  as  defendants,  or  broaght  into  court  by  proper  order 
and  legal  notice,  or  voluntarily  appear. 

In  such  a  case  the  proceedlugs  should  not  be  dismissed,  but  discontinued  until  after 
due  notice  to  the  heirs  at  law  or  successors  in  interest. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Qeneral 

Land  Office^  February  15 j  1893. 

On  the  ISth  of  April^  1886^  James  S.  Douglas  made  homestead  entry 
for  the  NW.  i  of  Sec.  1,  T.  5  S.,  B.  9  E.,  Tucson  land  district,  Arizona.  He 
made  final  proof  on  the  8th  of  May,  of  the  same  year,  showing  that  he 
had  resided  upon  and  cultivated  the  land  from  January,  1877,  and  that 
the  value  of  his  improvements  was  $1,500.  Final  certificate  was  issued 
on  the  14th  •f  May,  1886. 

On  the  2d  of  [November,  1887,  John  Buckelshausen  filed  affidavit  of 
contest  against  said  entry,  alleging  that  Douglas  had  sold,  or  agreed 
to  sell,  part  of  the  land  before  making  final  proof. 

Kotice  ibr  a  hearing,  to  be  held  on  the  16th  of  April,  1888,  was  issued, 
and  persoaally  served  upon  Douglas  on  the  14th  of  March.  On  the 
4th  of  April  he  died,  leaving  a  widow  and  five  children,  three  of  whom 
were  minors.  William  H.  Sutherland  was  appointed  administrator  of 
his  estate,  on  the  28th  of  April,  1888. 

On  the  14th  of  February,  1889,  a  new  notice  of  hearing  was  served 
upon  Sutherland,  the  testimony  to  be  taken  before  the  clerk  of  the  dis- 
trict court  of  Pinal  county,  Arizona,  on  the  26th  of  February,  the  hear- 
ing to  be  at  the  local  office,  on  the  5th  of  March,  1889.  Kotice  of  this 
hearing  was  also  published  in  a  newspaper,  but  no  affidavit  was  made 
that  the  widow  and  heirs  of  Douglas  were  not  residents  of  the  State  or 
Territory  where  the  land  was  situated. 

On  the  26th  of  February,  1889,  the  contestant  and  his  witnesses  ap- 
peared before  the  officer  appointed  to  take  the  testimony.  The  admin- 
istrator, accompanied  by  counsel,  also  appeared,  and  objected  to  the 
taking  of  testimony,  on  the  ground  that  no  personal  service  had  been 
made  upon  the  persons  interested  in  the  land  in  contest,  although  they 
were  residents  of  the  Territory  in  which  the  land  was  situated.  Suth- 
erland's affidavit  to  this  effect  was  filed.  Gounsel  for  contestant  ob- 
jected to  the  affidavit,  and  the  officer  appointed  to  take  the  testimony 
held  that  under  his  instruction  the  testimony  should  then  be  taken. 
GUiere  was  no  appearance  on  the  part  of  Mrs.  Douglas,  or  any  of  the 
heirs  of  the  deceased  entryman. 

The  testimony  being  certified  to  the  local  officers,  they  dismissed  the 
contest  on  the  10th  of  May,  1890,  for  want  of  jurisdiction,  holding  that 
the  parties  in  interest  had  not  been  properly  notified  of  the  hearing. 
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An  appeal  was  taken  to  your  office,  and  on  the  5th  ot  February,  1892, 
you  informed  said  local  officers  that:  ^^  In  view  of  the  failure  to  serve 
notice  of  the  hearing,  as  required  by  the  Rules  of  Practice,  your  de- 
cision, dismissing  the  contest  for  want  of  jurisdiction,  is  sustained." 
A  further  appeal  brings  the  case  to  the  Department. 

Among  the  several  errors  in  your  decision,  specified  in  the  notice  of 
appeal,  it  is  claimed  that  you  erred  <^  In  not  holding  that,  personal  serv- 
ice having  been  obtained  on  the  entryman  before  his  death,  jurisdiction 
attached;  and  it  became  the  duty  of  the  heirs  and  legal  representa- 
tives to  enter  their  appearance  if  they  desired  to  do  so." 

This  position  is  not  tenable.  The  death  of  a  defendant  suspends  the 
action,  until  his  heirs  or  personal  representatives  are  substituted  as 
defendants,  or  brought  into  court  by  proper  order  and  legal  notice,  or 
voluntarily  appear  in  the  case.  In  this  case,  contest  having  been 
initiated  prior  to  the  death  of  Douglas,  the  cause  of  action  survived 
him,  but  the  jurisdiction  obtained  by  service  upon  him,  terminated  with 
hisUfe. 

This  question  has  been  passed  upon  repeatedly  by  the  Department. 
In  many  of  the  cases,  the  contest  was  initiated  after  the  death  of  the 
entryman.  The  rule  in  such  cases  was  laid  down  in  DriscoU  v.  Johnson 
(11  L.  D.,  604)  as  follows:  "Where  the  entryman  dies  prior  to  the  serv- 
ice of  notice,  his  heirs  and  successors  in  interest  should  be  made  parties 
to  the  action,  and  duly  served  with  notice  thereof. "  This  is  repeated 
m  York  v.  Wilkins  (13  L.  D.,  371). 

In  Allphin  v.  Wade  (11  L,  D.,  306),  it  was  held  that  "  where  a  claim- 
ant dies  during  the  pendency  of  adverse  proceedings  in  the  local  office, 
such  proceedings  should  be  discontinued,  and  the  heirs  at  law  and  suc- 
cessors in  interest  of  the  deceased,  duly  notified  of  their  right  to  appear 

and  be  heard  in  the  premises, " 
This  is  the  course  which  should  have  been  pursued  in  the  case  at  bar. 

Instead  of  dismissing  the  contest,  the  local  officers  should  have  discon- 
tinued the  proceedings,  until  the  heirs  at  law  and  successors  in  interest 
of  Douglas  had  been  duly  notified. 

The  local  officers  not  having  pursued  this  course,  it  would  have  been 
good  practice  on  your  part  to  have  remanded  the  case  for  new  service 
of  notice  and  new  hearing. 

Under  the  decisions  of  the  Department  in  the  case  of  Dixon  v.  Bell 
(12  L.  D.,  510),  and  Hanscom  v.  Sines,  et  al.  (15  L.  D.,  27),  the  case  is  so 
remanded,  with  directions  that  you  order  a  further  hearing,  after  proper 
service  ux>on  the  proper  parties.  The  decision  appealed  from  is  modi- 
fled  accordingly. 

Johnson  v.  Cbawfoed. 

Motion  for  review  of  departmental  decision  of  September  21,  1892, 16 
L.  D.,  302,  denied  by  Secretary  Noble,  February  15, 1893. 
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i 
j  lUGHT  OF  WAY-CANAL— imSUBVBYED  LAND. 

Abbowhbad  Besebyoib  Oo. 

A  map  allowing  the  location  of  a  canal  will  not  be  approved  nnder  the  act  of  March 
8;  1891,  where  the  initial  and  terminal  points  are  on  nnsurveyed  land,  and  the 
projected  line  for  the  greater  part  traversee  land  in  the  same  condition,  and  the 
portion  thereof  om  surveyed  land  cannot  be  utilized  independently  of  the  re- 
mainder. 

Acting  Secretary  Ohcmdler  to  the  Commissioner  of  the  Oeneral  Land 

OffleCj  January  31^  1893. 

I  am  in  receipt  of  your  letter  of  January  18, 1893,  transmitting  the 
articles  of  incorporation  of  The  Arrowhead  Beservoir  Company,  a 
corporation  organized  under  the  laws  of  Kentucky,  for  the  purpose  of 
doing  businesB  in  Galifomia,  also  proof  of  the  organization  of  said  com« 
pany,  with  a  copy  of  the  laws  of  Kentucky  relating  to  corporationSy 
together  with  a  certificate  of  the  Secretary  of  State  of  Oalifomia,  that 
it  has  complied  with  the  law  of  Oalifornia,  relating  to  foreign  corpora- 
tions  doing  business  in  that  State,  and  that  one,  Adolph  Wood,  of  Son 
Bernardino  county,  of  said  State,  has  been  selected  as  a  person  upon 
whom  service  of  process  may  be  made.  With  the  papers  is  also  filed  a 
map,  and  field  notes  in  duplicate,  of  a  canal,  located  by  it  in  T.  2  K., 
B.  3  W.,  Los  Angeles  land  district,  Oalifomia. 

The  map  and  field  notes  evidence  care  and  skill  in  the  survey  and 
noting,  and  the  map  is  in  compliance  with  law  and  the  regulations,  in 
so  far  as  it  could  be  made,  under  the  circumstances.  The  initial  and 
terminal  points  are  both  in  unsurveyed  land,  and  neither  is  therefore 
referred  to  any  established  comer  of  a  government  survey,  as  required 
by  the  regulations  of  the  department.  The  line  of  the  canal  starting, 
as  by  the  map,  in  the  portal  of  a  tunnel,  runs  to  station  90+57,  where 
it  enters  surveyed  land,  north  line  of  Sec.  10,  T.  2,  ]^.,  B.  3  W.,  and 
making  two  curves  it  leaves  the  section  on  the  north  line  at  station 
08+90,  showing  only  833  ft  of  the  line  in  surveyed  land;  it  then  runs 
on  unsurveyed  land  to  station  149+45,  where  it  enters  the  SW.  ^  of  sec- 
tion 4  of  said  township  and  range,  running  in  a  general  southwest 
course  it  leaves  the  surveyed  land  310  feet  east  of  the  quarter  section 
comer  between  sections  5  and  8,  at  station  216+90;  thence  it  runs  on 
unsurveyed  land  over  one  and  a  half  miles  and  enters  a  tunnel.  The 
engineer  seems  to  have  intended  only  to  map  these  two  parts  of  the 
canal  that  are  on  surveyed  land.  The  length  of  the  canal  is  not  given, 
but  the  parts  for  which  right  of  way  is  asked  are  1.435  miles  in  length. 
It  is  apparent  firom  the  map  that  these  parts  are  but  a  small  portion  of 
the  entire  canal. 

In  the  case  of  the  Inyo  Oanal  Company  (15  L.  D.,  245),  a  similar 
condition  confronted  me.  One  of  its  canals  was  partly  on  unsurveyed 
land.  The  map  of  this  was  returned  without  my  signature.  In  this  I 
followed  the  ruling  in  the  case  of  the  Santa  Oruz  Water  Storage  Goi&> 
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pany  (13  L.  D.,  660),  and  the  case  of  the  Tintic  Bange  Bailway  Oom- 
pany  (15  L.  D.,  88).  Sections  18  to  21  indiisiye,  of  the  act  of  March  3, 
1891,  are  similar  iu  their  provisions  to  the  act  of  March  3, 1875,  (18 
Stat.,  482),  relating  to  the  right  of  way  to  railroad  companies. 

The  law  provides  for  the  filing  of  maps  within  twelve  months  after 
the  location  of  ten  miles  of  the  canal,  <^if  upon  surveyed  lands,  and  if 
upon  unsorveyed  lands,  within  twelve  months  after  the  survey  thereof 
by  the  United  States",  etc. 

You  say  in  your  letter  that,  <*  A  right  of  way  over  unsurveyed  lands 
is  not  asked",  and  you  recommend  the  approval  of  the  papers  and 
maps,  as  they  satisfy  the  requirements  of  your  office. 

To  approve  this  map  would  grant  the  right  of  way  over  two  pieces  of 
land,  separated  by  unsurveyed  land,  and  to  reach  either  the  canal  must 
be  constructed  across  government  land.  This  they  probably  intend 
doing  under  sections  2339  and  2340,  B.  S.  If  so,  these  sections  are  as 
applicable  to  surveyed  as  unsurveyed  lands,  and  approval  of  this  map 
would  1>e  useless. 

If  this  map  should  be  approved,  as  it  stands,  when  the  government 
surveys  are  made  of  these  lands,  no  distances  would  appear  on  the 
map,  from  where  the  canal  line  would  cross  the  section  and  half  sec- 
tion lines  to  the  adjacent  comers,  as  required  by  the  regulations  of  the 
Department  and  the  map  filed  with  the  local  officers  would  fiirnish  little 
or  no  accurate  information  to  the  local  officers  or  to  entrymen  when  the 
lands  are  opened  to  entry. 

This  canal  is  an  entirety,  and  the  parts  here  presented  cannot  be 
utilized  standing  alone.  In  the  Inyo  Oanal  Company  case  it  had  two 
brandies  to  its  canal,  one  of  which  was  on  surveyed  lands  and  could 
be  utilized  independently  of  the  other.  The  map  as  to  this  canal  was 
approved,  but  the  case  at  bar  is  a  different  case  firom  that,  and  I  do 
not  see  my  way  clear  to  approve  the  map. 

The  papers,  certificates  of  Incorporation,  etc.,  are  in  all  respects  in 
conformity  to  law  and  departmental  regulations,  they  are  approved, 
and  may  be  placed  on  file.  The  map  I  return  herewith  without  ap- 
provaL 

TIMBEB  CUI/rUBB  ENTBT—FINAIj  PBOOF— ADMINISTBATOB. 

John  A.  Sabin. 

The  adminlBtrator  of  the  estate  of  a  deceased  timber  onltnre  entrymaii;  may  submit 
final  proof  for  the  benefit  of  the  heirs,  and  the  patent  in  such  ease  should  issue 
in  the  name  of  the  "heiis  of  the  entryman.'' 

Fir9t  Assistant  Secretary  Oha/ndler  to  the  Commissioner  of  the  General 

Land  Office^  February  ^,  1893. 

December  23, 1878,  Mary  Adams  made  timber-culture  entry  fbr  the 
8W.  4  of  Sec.  2,  T.  120  N.,  B.  48  W.,  Fargo,  North  Dakota.  Some  time 
after  making  her  entry  (exact  date  not  shown),  but  prior  to  making 
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final  proof,  she  died,  intestate,  leaving  as  her  only  heir  a  daughter,  Anna 
D.  Sabin,  the  wife  of  John  A.  Sabin. 

August  20, 1884,  letters  of  administration  in  the  estate  of  said  de- 
cedent and  entryman  were  issued  to  John  A.  Sabin,  husband,  as  afore- 
said, of  her  daughter  and  heir. 

August  21, 1891,  said  John  A.  Sabin,  as  such  administrator,  submit- 
ted final  proof  on  said  entry  under  section  2  of  the  act  of  June  14, 1878 
(20  Stat.,  113),  which  provides  that  in  case  of  the  death  of  the  entry- 
man,  the  heirs  or  legal  representatives  may  make  prool 

The  register  favored  the  acceptance  of  the  proof,  but  the  receiver 
being  of  the  opinion  that  proof  must  be  made  by  the  daughter,  the  mat- 
ter was  referred  to  your  office,  and,  by  your  letter  of  l^ovember  25, 1891, 
you  concurred  in  the  opinion  of  the  receiver  and  rejected  her  final 
proof. 

The  proof  as  submitted  shows  a  ftall  compliance  with  the  law,  and  I 
see  no  good  reason  for  refusing  to  accept  it. 

In  your  said  opinion  you  hold  that  the  administrator  of  a  decedents 
estate  is  not  a  legal  representative  within  the  meaning  of  the  statute 
(20  Stats.,  113),  and  cite  Bone  v.  Dickerson's  heirs  (8  L.  D.,  452)  to  sup- 
port your  position. 

I  do  not  so  construe  that  decision.  That  case  holds  that  a  devisee 
or  ^^  testamentary  heir  "  is  a  legal  representative  and  as  such  entitled 
to  notice  of  contest  (see  top  page  445).  This  is  all  that  is  decided  in 
Bone  V.  Dickerson's  heirs. 

As  I  view  it.  Congress  had  some  purpose  in  providing  if  the  entry- 
man  be  dead  ^^  his  or  her  heirs  or  legal  representatives  "  should  submit 
proof,  showing  a  compliance  with  the  law.  Unless  the  terms  '^  heirs  or 
legal  representatives,"  are  used  tautologically,  or  are  to  be  treated  as 
synonymous  or  interchangeable  terms,  then  tiie  executor  or  administrar 
tor  of  the  decedent's  estate,  may  be  treated  as  <^  legal  representatives  " 
thereof  for  the  purpose  of  submitting  the  necessary  proof  to  entitle  the 
heirs  to  acquire  title.  What  purpose  could  Congress  have  had  in  mind 
in  treating  the  <^  legal  representatives  "  as  heirs,  when  it  provided  that 
the  ^^  heirs  "  or  legal  representatives  might  submit  proof,  or  that  either 
one  or  the  other  might  do  sof 

It  is  patent  to  my  mind  that  Congress  wished  to  preserve  the  dece- 
dent's estate,  if  the  law  had  been  complied  with,  as  an  inheritance  for 
his  heirs,  that  they  might  reap  the  benefit  of  his  toil,  and  expenditure 
ui>on  the  land,  and  left  it  for  the  heirs  or  legal  representatives  to  sub- 
mit the  necessary  proof  to  show  a  compliance  with  the  law. 

WhUe  there  may  be  cases  where  the  administrator  should  not  be 
treated  as  the  ^^  legal  representative"  of  the  estate,  yet  in  this  class  of 
cases  I  think  it  is  an  equitable  rule,  good  law  and  fair  justice  to  hold, 
to  prevent  the  lapsing  of  an  estate,  where  the  law  has  been  ftdly  com- 
plied with,  that  the  term  "legal  representatives"  should  apply  to  an  ad- 
ministrator or  executor,  and  that  where  competent  proof  is  submitted  by 


DECISIONS  BELATIKG  TO   THE   PUBLIC   LANI>S.  151 

either  the  heirs  or  the  legal  representatives,  the  law  is  satisfied.  Such 
a  coustraction  does  no  violence  to  tbe  law  and  is,  as  I  view  it,  in  the 
interest  of  natnral  justice,  preventing  xjrolonged  delay  and  unnecessary 
expense.  Nobody's  rights  will  be  disturbed,  nor  the  government  de- 
frauded. 

Proof  of  compliance  with  the  law  has  been  shown,  and  patent,  when 
issued,  will  be  in  the  name  of  '^  the  heirs  of  Mary  Adams/'  the  entry- 
man. 

Your  decision  is  reversed. 


XIMBSB  CUIjTVBE  BKTRT— ITNAIi  pbooi^bbtisbb. 

MooBB  V.  Phelps. 

The  deTifee  of  a  deceased  timber  caltnre  entryman  may  snbmit  final  proof. 

Secretary  Noble  to  the  Oammissioner  of  the  General  Lcmd  Office^  Febnh 

ary  5, 1693. 

I  have  considered  the  api>eal  of  M.  J,  Moore  from  your  decision  of 
January  25, 1892,  allowing  Bosetta  0.  Phelps,  the  devisee  named  in  the 
win  of  Albert  £).  Moore,  deceased,  to  make  final  proof  upon  the  timber- 
culture  entry  of  said  Albert  E.  Moore,  for  the  NE.  J  of  Sec.  14,  T.  124 
2X.,  R.  60  W.,  Aberdeen,  South  Dakota. 

In  this  case  proof  was  made  by  Eosetta  G.  Phelps,  as  devisee  of  the 
deceased  entryman,  to  whom  final  certificate  was  issued.  Subsequently, 
the  local  offtcers  transmitted  an  agreement  between  the  devisee  and  M. 
J.  Moore,  the  executor  of  the  estate  of  Albert  B.  Moore,  in  which  it  was 
stipulated  that  the  proof  made  by  said  devisee  shall  be  considered  as 
though  made  by  the  executor  for  the  benefit  of  the  heirs  of  the  de- 
ceased. 

It  appearing  that  Bosetta  0.  Phelps  was  named  in  the  will  of  said 
Albert  E.  Moore,  as  sole  devisee  of  all  of  his  rights  pertaining  to  said 
timber-culture  entry,  you  held  that  final  proof  might  be  made  by  said 
devisee,  and  that  patent  should  issue  thereon,  if  no  objection  is  found 
against  the  entry  upon  final  examination. 

Under  the  timber-culture  act  of  June  14, 1878,  (20  Stat.,  113),  the 
final  proof  may  be  made  by  the  heirs  or  legal  representatives. 

I  do  not  think  it  material  whether  the  final  proof  is  made  by  the 
beneficiaries  under  the  law,  or  by  the  executor  or  administrator  for 
their  benefit.    Ex  parte  John  A.  Sabin^  16  L.  D.,  149. 

Your  decision  is  affirmed. 
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PRACnCJS-NOnCE-ATTOBlOBT-HEAHIKa. 

Johnson  et  al.  v.  MoEeublby. 

Notice  of  the  time  and  place  fixed  for  a  hearing  to  one  of  the  oontestaDt's  attomeyB 
is  due  notice  to  the  contestant;  and  notice  of  the  same  character  of  the  Higmiaa^i 
of  the  contest  is  also  sufficient  notice  of  such  action  to  said  party. 

A  hearing  under  contest  proceedings  against  a  final  entry  can  only  be  ordered  by 
direction  of  the  Comnusaioner  of  the  General  Land  Office. 

Mrst  Assistant  Secretary  Oha/ndler  to  the  Oammissianer  of  the  Oeneral 

Land  Offiee^  February  16, 1893. 

On  the  30th  of  April,  1889,  John  H.  McKeurley  made  homestead 
entry  for  the  NW.  \  of  Sec.  22,  T.  12  K,  B.  2  W.,  Gathrie  land  district, 
Oklahoma,  which  entry  was  contested  by  Lyman  Johnson  on  the  29th 
of  May,  1889.  In  his  contest  affidavit  he  alleged  that  the  entryman 
was  in  the  Oklahoma  country  daring  the  period  prohibited  by  the 
President's  prodamation. 

At  the  time  of  filing  his  affidavit  of  contest,  Johnson  filed  notice 
that  Bevans  and  Bowe  were  authorized  to  appear  as  his  attorneys,  and 
represent  all  his  interests  in  the  action^  Said  attorneys  also  filed  no- 
tice of  their  appearance  for  Johnson  in  the  case. 

Before  a  hearing  was  appointed,  the  Oklahoma  land  district  was  es- 
tablished, and  the  lands  in  question  being  embraced  therein,  the  papers 
were  transferred  to  that  office.  The  local  officers  at  said  office  set  the 
10th  of  March,  1891,  as  the  date  for  a  hearing  in  the  case,  and  notified 
Bevans  and  Earl  (a  law  firm  which  had  succeeded  that  of  Bevans  and 
Bowe)  of  the  time  and  place  of  such  hearing.  The  notice  was  received 
by  Mr.  Bevans,  who  was  the  senior  member  of  both  said  firms.  He 
made  a  copy  thereof,  and  mailed  both  to  Johnson,  instructing  him  to 
have  the  copy  served  upon  McKeurley. 

On  the  lOtii  of  March,  1891,  the  day  set  for  the  hearing,  there  was 
no  appearance  made  by  or  for  Johnson,  and  the  local  officers  dismissed 
his  contest.  Kotice  of  this  action  was  sent  by  registered  letter  to 
Bevans  and  Earl,  at  Guthrie,  but  returned  unclaimed. 

After  the  dismissal  of  Johnson's  contest  against  his  entry,  McKeur- 
ley gave  notice,  by  publication,  of  his  intention  to  make  final  proof  in 
support  of  his  daim,  before  the  register  and  receiver,  at  Oklahoma,  on 
the  28th  of  April,  1891.  Such  proof  was  duly  made,  and  upon  it  was 
endorsed,  by  the  local  officers,  the  following:  <<  Suspended  ten  days  to 
await  action  of  contestant  to  file  corroboration  of  contest."  Under  date 
of  May  8,  1891,  a  further  endorsement  is  made  thereon  as  follows: 
^  Oorroboration  not  filed  \  proof  approved,  and  certificate  !^o.  186  issued.'' 

The  final  proof  showed  that  McKeurley  had  upon  the  tract  a  house, 
sixteen  by  eighteen  feet,  a  well,  eighty  acres  fenced  and  had  cultivated 
and  raised  crops  on  thirty-five  acres  during  the  seasons  of  1889  and 
1890.    The  value  of  his  improvements  was  placed  at  $400. 
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On  the  27th  of  May,  1891,  Jasper  Sipes  filed  affidavit  of  contest 
against  the  entry  of  McKeurley,  charging  in  substance  the  same  mat* 
ters  alleged  by  Johnson.  Two  days  later,  Johnson  applied  to  haye  his 
contest  against  said  entry  reinstated,  and  on  the  19th  of  June,  1891, 
Bipes  filed  protest  against  granting  Johnson's  application. 

On  the  18th  of  June,  1891,  O.  W.  Overstreet  filed  his  affidavit,  alleg- 
ing that  he  was  the  transferee  and  owner  of  said  land,  and  asked  to  be 
made  a  party  defendant. 

The  local  officers  transmitted  all  the  papers  in  the  case  to  your  office, 
on  the  20th  of  June,  1891,  for  your  examination  and  orders.  In  their 
letter  of  transmittal  they  say : 

It  is  due  to  this  office  that  we  explain  that  BeyaziB  and  Bowe  were  practicing  at- 
torneys at  Gnthrie.  They  dissolved,  and  Berans  and  Earl  succeeded  the  firm. 
Beyans  attended  to  all  the  business  for  both  the  old  and  new  firm  at  this  office,  and 
acting  under  the  impression  that  aervice  on  either  of  the  members  of  the  old  firm 
was  good,  we  directed  the  notices  to  Bevans  and  Earl,  and  Bevans  received  same 
through  the  firm.  It  seems  that  he  was  unable  to  deliver  the  same  to  Johnson,  who 
had  changed  his  postoffloe  address  without  notice  to  said  attorney. 

On  the  8th  of  January,  1892,  you  rendered  a  decision  in  the  case,  in 
which  you  reinstated  the  contest  of  Johnson,  held  that  the  contest  of 
Sipes  was  subject  thereto,  and  denied  him  the  right  of  appeal  from  your 
decision.  You  suspended  the  final  proof  of  McKeurley,  and  remanded 
the  case  for  a  hearing  on  Johnson's  allegations,  after  valid  notice  to  all 
parties  in  interest,  of  the  time  and  place  thereof,  including  the  trans- 
feree, who  was  allowed  to  defend  the  entry  involved  in  the  same  manner 
as  if  he  were  the  entryman. 

You  suspended  action  on  those  orders  for  twenty  days,  to  enable 
Sipes  to  apply  for  a  writ  of  certiorari.  He  made  such  application, 
which  was  granted  on  the  13th  of  May,  1892.  In  pursuance  of  the  di- 
rection therein  contained,  you  transmitted  to  the  Department  the  record 
in  the  case,  on  the  2d  of  June,  1892.  Subsequent  to  that  date,  to  wit, 
on  the  2d  of  December,  1£92,  you  forwarded  to  the  Department  a  motion 
*  made  by  William  E.  Earl,  attorney  for  Lyman  Johnson,  for  the  dis- 
missal of  the  application  of  Jasx>er  Sipes  for  a  writ  of  certiorari  in  the 
case.  As  said  motion  was  not  filed  in  the  local  office  until  the  26th  of 
September,  1892,  four  months  and  a  half  after  the  application  for  certi- 
orari had  been  granted  by  the  Department,  it  is  difficult  to  understand 
what  object  the  attorney  had  in  view  in  filing  the  same. 

When  the  application  for  certiorari  was  before  the  Department,  it 
was  opposed  by  Dudley  and  Michener,  attorneys  for  Isaac  O.  Denny, 
who  then  claimed  to  be  transferee  and  owner  of  the  tract,  and  among 
the  papers  filed  by  them,  were  certified  copies  of  four  deeds.  The  first 
was  executed  by  John  H.  McKeurley  and  wife,  and  dated  June  9, 1891. 
The  second  was  dated  June  22,  the  third  June  24,  and  the  fourth,  which 
conveyed  the  land  to  Denny,  bears  date  July  29, 1891.  He  asks  that 
the  application  of  Sipes  be  denied,  the  contest  of  Johnson  be  dismissed, 
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and  that  patent  be  issued  to  him  as  holder  of  the  final  receipt^  and 
owner  of  the  tract  in  dispute. 

Of  the  fact  that  the  contest  of  Johnson  was  properly  initiated,  there 
is  no  question,  nor  is  there  any  question  that  upon  the  day  his  affidavit 
of  contest  was  filed,  he  also  filed  authority  for  Bevans  and  Eowe  to 
appear  as  his  attorneys  and  represent  all  his  interests  in  the  action. 
This  was  on  the  29th  of  May,  1889,  and  on  that  day  said  attorneys 
entered  their  appearance  for  Johnson,  '4n  compliance  with  above 
authority.'^ 

On  the  12th  of  May,  1891,  he  filed  his  appointment  of  Howe  and  St. 
John  as  his  attorneys  in  the  case,  ^<  hereby  annulling  and  revoking  all 
former  warrants  of  attorney  filed  by  me."  On  the  same  day  Howe  and 
St.  John  entered  their  appearance  as  his  attomeySi  and  filed  a  motion 
to  set  aside  his  default,  and  for  the  reinstatement  of  his  contest.  No- 
tice of  this  motion  was  accepted  by  the  attorneys  for  the  entryman  on 
said  29th  of  May. 

On  the  11th  of  June^  1891,  he  authorized  W.  E.  Earl  to  appear  for 
him  in  the  case,  suid  revoked  all  other  authorities  given.  This  was 
filed  on  the  13th  of  June,  and  on  that  day  Earl  filed  a  motion  similar 
to  that  already  filed  by  Howe  and  St.  John.  On  the  same  day  the 
attorneys  for  the  entrjrman  accepted  service  of  such  motion. 

I  find  no  other  appointments  of  attorneys  signed  by  Johnson,  but  in 
the  record  is  an  affidavit  made  by  S.  B.  Bevans,  who  was  the  head  of 
the  firm  of  Bevans  and  Bowe,  and  also  that  of  Bevans  and  Earl,  who 
states  that  during  the  month  of  December,  1889,  or  early  in  January, 
1890,  Johnson  called  upon  him  at  the  office  of  Bevans  and  Earl,  in  the 
city  of  Guthrie.  He  then  introduced  the  gentlemen,  and  explained  to 
Earl  that  Johnson  was  a  client  of  his,  and  to  Johnson  that  Earl  was 
his  present  partner.  The  nature  of  the  business  was  explained,  and 
the  new  firm  retained  in  place  of  the  old.  The  details  of  this  inter- 
view are  given  in  the  affidavit  of  Bevans,  and  denied  in  affidavits  made 
by  Earl  and  Johnson.  The  firm  of  Bevans  and  Earl  was  formed  on  the 
15th  of  October,  1889,  and  dissolved  on  or  about  the  6th  of  July,  1890. 

The  local  officers,  having  knowledge  of  the  fact  that  the  firm  of  Bev- 
ans and  Bowe  had  been  succeeded  by  the  firm  of  Bevans  and  Earl,  and 
that  Mr.  Bevans  attended  to  all  the  business  of  both  said  firms  before 
their  office,  directed  the  notice  of  the  hearing  in  the  case  of  Johnson's 
contest  against  McKeurley's  entry,  to  the  last  named  firm.  Was  this 
a  notice  to  Johnson? 

Fpon  this  question  the  Rules  of  Practice  of  the  General  Land  Office 
and  the  Department  of  the  Interior,  provide  as  follows: 

Rule  104. — In  all  cases,  contested  or  ex-parU^  where  the  parties  in  interest  are  rep- 
resented by  attorneys,  such  attorneys  will  be  recognized  as  fully  controlling  the 
cases  of  their  respective  clients. 

Rule  105. — All  notices  will  be  served  upon  the  attorneys  of  record. 

Rule  106. — Notice  to  one  attorney  in  a  case  shall  constitute  notice  to  all  counsel 
appearing  for  the  party  represented  by  him,  and  notice  to  the  attorney  will  be 
deemed  notice  to  the  party  in  interest. 
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From  the  29th  of  May,  1889,  until  the  29th  of  May,  1891,  Mr.  Bevans 
was  one  of  the  attorneys  authorized  to  api>ear  for  Johnson  in  the  case, 
and  represent  all  his  interests  therein.  ^Notice  of  tlie  hearing,  although 
directed  by  the  local  officers  to  Bevans  and  Earl,  was  received  by  Bev- 
ans,  and  by  him  sent  to  Johnson,  at  the  post  office  where  he  believed 
his  client  would  receive  it.  It  seems,  however,  thai  Johnson  changed 
his  residence  more  frequently  than  he  did  his  attorneys,  and  the  notice 
faUed  to  reach  him.  Not  hearing  from  Johnson,  Bevans  inquired  of 
the  entryman  if  he  had  been  served  with  notice  of  the  hearing,  and  be- 
ing answered  in  the  negative,  he  informed  him  as  to  the  day  set  there- 
for, and  the  entryman,  accompanied  by  counsel,  was  present  at  the 
time  and  place. 

In  the  case  of  Olark  v.  Shuff  et  al.  (7  L.  D.,  252),  it  was  held  that 
^<  notice  to  plaintiff's  attorney  of  the  day  fixed  for  hearing,  is  legal 
notice  to  the  plaintiff;  and  his  &ilure  to  appear,  either  in  x)erson  or  by 
counsel^  on  the  day  so  fixed,  justifies  a  dismissal  of  the  contest.''  The 
case  of  Oeorge  Premo  (9  L.  D.,  70),  was  that  of  a  successful  contestant^ 
and  it  was  therein  held  that  notice  of  the  preference  right  of  entry  given 
to  his  attorney,  was  notice  to  him,  and  that  he  must  exercise  the  right 
within  the  time  allowed  therefor,  or  lose  it.  The  case  of  Thomas  0.  Cook 
(10  L.  D.y  324),  was  similar  to  that  of  Premo,  and  it  was  therein  held 
that  <^  notice  of  the  cancellation  of  an  entry  given  to  the  attorney  of 
the  successfril  contestant  is  notice  to  the  contestant,  and  he  is  bound 
thereby."  See  also  Moody  v.  Kirkland  (11 L.  D.,  394) ;  Nichols  v.  Gillette 
(12  L.  D.,  388) ;  and  Holloway's  Heirs  v.  Lewis  (13  L.  D.,  265).  The 
last  named  case  distinctly  holds  that  notice  to  one  of  the  attorneys 
for  a  party  is  notice  to  such  party. 

Under  the  Eules  of  Practice  quoted,  and  the  decisions  cited,  I  think 
it  must  be  held  that  notice  of  the  hearing  on  Johnson's  contest,  and  of 
the  dismissal  of  said  contest,  were  duly  served  upon  Johnson's  attorney, 
and  that  Johnson  was  bound  thereby.  It  follows,  therefore,  that  his 
contest  was  propdrly  dismissed  by  the  local  officers,  and  improperly 
reinstated  by  you,  in  your  decision  of  January  8, 1892. 

This  leaves  for  consideration  the  rights  of  Sipes,  the  would-be  con- 
testant, as  against  Denny,  the  transferee. 

When  McKeurley  gave  notice  of  his  intention  to  submit  final  proof 
in  support  of  his  claim  to  the  land  in  question,  it  concluded  with  this 
statement: 

Any  person  who  desires  to  protest  against  the  allowance  of  snoh  proof,  or  who 
knows  of  any  substantial  reason,  under  the  law  and  the  regulations  of  the  Interior 
Department,  why  such  proof  should  not  be  allowed,  will  be  given  an  opportunity  at 
the  above  mentioned  time  and  place  to  cross-examine  the  witnesses  of  said  claimant; 
and  to  offer  evidence  in  rebuttal  of  that  submitted  by  claimant. 

That  notice  was  signed  by  the  register,  and  was  published  for  six 
successive  weeks  in  the  Oklahoma  City  Times,  and  posted  in  the  land 
office  as  required.    In  his  protest  against  the  reinstatement  of  the  con- 
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test  of  Johnson,  Sipes  urges  that  Johnson's  application  should  not  be 
granted,  because  he  failed  to  appear  in  response  to  that  notice.  In 
his  argument  he  says : 

TbiM  notice  is  intended  to  sabserye  Bome  purpose;  what  ie  it,  if  not  to  warn  the 
world  of  the  action  of  the  entryman,  and  estop  those  who  fail  to  take  advantage  of 
their  opportunity* 

While  Sipes  is  anxious  that  the  doctrine  of  estoppel  should  be  ap- 
plied to  Johnson,  he  desires  to  escape  the  workings  of  that  rule.  Mc- 
Keurley's  notice  was  as  much  a  warning  to  Sipes,  as  to  Johnson  and 
^^  the  world,''  yet  he  allowed  him  to  make  final  proof  without  protest, 
and  to  pay  his  money  and  secure  final  certificate  without  a  suggestion 
of  wrong.  After  final  certificate,  McKeurley  had  a  right  to  sell  the 
land,  but  of  course  the  purchaser  took  no  greater  interest  therein  than 
the  entryman  possessed.  The  act  of  March  3, 1891  (26  Stat.,  1095)  af- 
forded protection  to  all  purchasers  or  incumbrancers  after  final  certifi- 
cate, in  all  cases  where  the  purchase  or  incumbrance  was  made  prior  to 
the  1st  of  March,  1888.  That  act,  however,  affords  no  relief  to  Denny, 
and,  under  the  rulings  of  the  Department,  he  must  defend  the  entry  of 
McKeurley  until  patent  is  secured. 

The  case  being  one  in  which  final  certificate  has  issued,  it  comes  under 
Bnle  5  of  the  Bules  of  Practice,  which  is  as  follows: 

Bale  5. — ^In  case  of  an  entry  or  location  on  which  final  ceitiflcate  has  been  issned, 
the  hearing  will  be  ordered  only  by  direction  of  the  Commissioner  of  the  General 
Land  Office. 

In  the  case  of  Bavezza  v.  Binum  (10  L.  D.,  694),  where  the  local  offi- 
cers had  ordered  a  hearing  after  final  certificate,  it  was  held  that  no 
rights  could  be  secured  under  proceedings  based  on  such  an  order. 

My  disx>osition  of  the  case  renders  it  necessary  for  you  to  pass  upon 
the  application  of  Sipes  to  contest  the  entry  of  McKeurley,  under  the 
Bule  of  Practice  quoted,  and  the  record  will  be  returned  to  your  office 
for  that  purpose. 

Your  decision  of  January  8, 1892,  is  set  aside,  and  the  final  proof  of 
McKeurley  will  be  allowed  to  remain  intact,  subject  to  the  contest  of 
Sipes,  should  you  order  a  hearing  upon  his  application. 


HOM£STBAD  CONTEST-COXFIBMATION  OF  BNTBT. 

Wallace  v.  Swbnson. 

The  execntion  of  a  mortgage  on  the  land,  and  a  contract  to  sell  the  standing  timber 

thereon,  prior  to  final  proof,  do  not  defeat  confirmation  nnder  section  7,  act  of 

March  8, 1891,  of  an  entry  made  in  good  faith. 
Failure  on  the  part  of  the  entryman  to  comply  with  the  law,  and  knowledge  of  tbi' 

fact  by  his  immediate  transferee,  will  not  defeat  confirmation  of  the  entry  for 

the  protection  of  subsequent  honafide  purchasers. 
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A  homestead  entry  ib  confirmed  under  the  body  of  said  section,  though  the  entryman 
did  not,  at  the  date  of  the  entry,  occnpy  the  status  of  a  citizen,  but  the  facts 
with  Ttoference  thereto  were  made  known  to  the  local  office  on  submission  of 
final  proofl 

First  Assistant  Secretary  Ohandler  to  the  Commissioner  of  the  General 

Land  OfflcOy  February  16^  1893. 

On  Ifoyember  12, 1885,  Swen  Swenson  made  homestead  entry  (final 
oertificate  ^o.  118)  at  Bayfield,  Wisconsin,  for  the  E.  ^  of  the  NE.  ^ 
andfhe  E. }  of  the  SE.  i,  Sec.  14,  T.  48  K.,  B.  12  W. 

It  appears  from  the  record  that  on  March  9, 1883,  said  Swenson  filed 
Us  soldier's  declaratory  statement  (No.  63)  for  said  land.  He  served 
as  a  iirivate  in  Go.  EI,  2nd  regiment  of  cavalry,  Minnesota  volunteers, 
ftom  December  23, 1863,  to  May  4, 1866,  in  the  military  service  of  the 
United  States,  when  he  was  honorably  discharged. 

On  March  16, 1885,  as  th^e  was  no  adverse  claimant,  he  was  allowed 
to  file  his  application  (So.  756)  to  enter  said  land  nnder  the  act  of  June 
8, 1872,  (17  Stat.,  333),  re-enacted  as  Sec.  2304  of  the  Bevised  Statutes. 
His  final  proof  was  ta.ken  on  November  10, 1885,  before  the  clerk  of  the 
drcnit  court  at  Superior,  Douglass  county,  Wisconsin,  when  he  made 
«  affidavit  that  he  commenced  his  actual  residence  on  said  land  about 
July  12, 1883,  and  had  resided  there  continuously  thereafter ;  that  be  had 
bunt  a  good  log  house  sixteen  by  twenty  feet,  a  stable  twenty  by  twenty 
feet,  dug  a  well  twenty-five  feet  deep,  cleared  six  acres  of  land,  and  had 
raised  crops  in  1883, 1884  and  1885;  and  valued  his  improvements  at 
$400.  <<  That  he  was  bom  on  board  of  a  ship  en  route  from  Sweden  to 
the  TJnited  States,  and  within  one  hundred  miles  of  the  American  shore, 
in  the  year  1850,  that  he  does  now,  and  always  has  considered  himself 
a  native  bom  citizen  of  the  United  States."  He  also  made  affidavit 
that  he  gave  a  mortgage  on  the  land  on  April  28, 1885,  to  Luther  Men- 
denhall,  of  Duluth,  Minnesota,  to  get  money  with  which  to  support 
himself.  His  final  proof  was  approved  and  final  certificate  and  receipt 
issued,  as  already  stated. 

By  letter  of  May  16, 1888,  and  of  June  12, 1890,  you  directed  the  local 
officers  to  notify  the  claimant  that  he  had  failed  to  show  sufficient  resi- 
dence, and  that  he  would  be  required  to  take  out  final  naturalization 
papers.  On  June  20, 1890,  the  local  officers  mailed  a  notice  to  Swenson , 
to  his  last  known  post-office  address,  by  registered  letter,  but  the  same 
was  not  received  by  him. 

On  December  18, 1890,  James  S.  Wallace  filed  an  affidavit  of  contest 
agidnst  said  entry,  charging  that  at  its  date  said — 

Swenson  waa  not  a  oitizen  of -the  United  States,  nor  had  he  declared  his  intention 
to  become  a  oitisen;  that  said  party  is  not  now  a  oitisen,  nor  has  he  declared  his  in- 
tention to  become  a  oiticen;  that  he  has  wholly  failed  to  comply  with  the  require- 
ments of  the  homestead  law  as  to  residence  upon  and  onltivation  of  said  tract  of 
land;  that  he  has  wholly  disposed  of  his  rights  in  and  to  said  tract  aforesaid  Novem- 
W4^1887. 
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The  affidavit  was  rejected  by  the  local  officers  for  the  reason  that  the 
land  was  already  held  for  cancellation  by  you. 

On  January  15, 1891,  the  said  WaUace  appealed  from  said  action, 
and  on  April  29, 1891,  filed  an  amendatory  affidavit  of  contest,  alleg- 
ing, in  addition  to  the  allegations  of  said  first  affidavit,  that  said  land 
was  valuable  for  its  pine  timber  and — 

That  April  2S,  1885,  the  said  Swen  Swenson  mortgaged  said  tract  of  land  to  Lather 
Mendenhall,  of  Daluth,  Minnesota,  that  said  mortgage  was  duly  recorded  in  the 
records  of  Douglass  county,  Wisconsin,  May  1,  1885;  that  upon  the  25th  day  of 
September,  1885,  nearly  two  months  before  said  claimant  made  his  final  proof  No. 
118  for  said  claim,  he,  under  the  name  of  Samuel  Tillman,  mortgaged  said  tract  again 
to  Nils  Owen  for  the  sum  of  $500,  which  mortgage  was  recorded ;  .  .  .  .  that 
he  on  the  11th  day  of  November,  1885,  entered  into  a  contract  with  said  Nils  Owen, 
whereby  he  sold  to  the  said  Owen  the  standing  timber  then  on  said  claim,  which 
contract  was  recorded,  and  that  this  affiant  has  good  reason  to  believe  that  said 
Owen  was  well  acquainted  with  the  facts  that  Swenaon  and  Tillman  were  one  and 
the  same  person,  and  that  Swenson  had  never  resided  upon  said  land. 

By  letter  of  November  9, 1891,  you  decided  that — 

Proceedings  were  not  instituted  by  the  government  or  by  Wallace  until  after  the 
expiration  of  more  than  two  years  from  the  issuance  of  the  receiver's  final  receipt, 
and  therefore  the  entry  should  be  confirmed  under  the  proviso  to  the  7th  section  of 
the  act  of  March  3,  1891.  Moreover,  the  land  was  transferred  prior  to  March  1, 
1888,  for  a  valuable  consideration.  No  fraud  has  been  found  against  the  par- 
chaser  and  the  transferee  s  appear  to  be  bona  fide,  and  it  would  seem  that  for  this 
reason,  also,  the  entry  would  have  to  pass  to  patent,  and  I  so  hold. 

An  appeal  now  brings  the  case  before  me. 

It  does  not  appear  that  said  Swenson  has  had  notice  of  any  of  the 
contest  proceedings  against  hiin,  or  whether  he  is  in  the  country,  or  is 
alive  or  dead. 

It  is  contended  by  the  appellant  that  there  was  error  in  your  deci- 
sion in  holding  that  said  entry  is  confirmed  by  the  seventh  section  of 
the  act  of  March  3, 1891,  (26  Stat.,  1095)  for  reasons,  substantially,  as 
follows: 

1.  That  the  entryman  was  an  ajien  at  the  time  of  his  entry. 

2.  That  he  had  not  complied  with  the  law  as  to  residence  upon  said 
land. 

3.  That  the  ti*ansferees  derive  title,  through  intermediate  convey- 
ances, from  said  Owen,  who  was  acquainted  with  all  the  facets,  and  they 
must  be  held  cognizant  of  all  the  defects  in  the  title. 

The  papers  show  that  the  two  mortgages  made  by  the  entryman  prior 
to  his  entry  were  afterwards  paid  and  satisfied  upon  the  records. 
They  do  not  necessarily  show  bad  faith  on  the  part  of  the  entryman. 
Murdock  v.  Ferguson  (13  L.  D.,  198).  The  mortgage  to  Mendenhall 
was  mentioned  by  Swenson  in  his  final  proof  and  thus  brought  to  the 
attention  of  the  local  officers,  who  must  have  held  that  it  was  made  in 
good  faith.  The  existence  of  these  mortgages  and  of  said  contract  is 
not  such  an  illegality  as  prevents  the  confirmation  of  the  entry. 
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The  traDsferees  who  claim  that  said  entry  is  confirmed  derive  title 
from  a  warranty  deed  of  said  Swenson  to  said  Owen  of  said  tract  made 
Kovember  4, 1887,  and  recorded  ^November  9, 1887,  about  two  years 
after  the  issuance  of  final  certificate  and  receipt  to  Swenson.  It  fur* 
ther  appears  that  said  Owen  and  his  wife  transferred  said  land  on  'So- 
vember  9, 1887,  to  Dennis  Foley,  by  deed  recorded  November  10, 1887. 

Although  it  is  charged  by  the  affiant  in  his  second  affidavit  of  con- 
test that  '^he  has  good  reason  to  believe"  that  said  Owen  was  ac- 
quainted with  all  thefiEU^ts  in  the  case,  he  makes  no  such  charge 
against  Foley,  his  transferee.  As  the  sale  to  Foley  was  made  prior  to 
March  1, 1888,  it  must  be  presumed  to  have  been  made  in  good  faith, 
in  the  absence  of  any  charge  to  the  contrary.  Instructions  (12  L.  D., 
450,  452).  United  States  v.  Gilbert  (14  L.  D.,  651).  If  there  wa«  fail- 
ure on  tbe  part  of  the  entryman  to  comply  with  the  law,  and  if  this 
was  known  to  his  immediate  transferee,  Owen,  this  fact  would  not  de- 
feat confirmation  of  the  entry  for  the  protection  of  subsequent  trans- 
ferees in  good  faith.    Peterson  v.  Cameron  (13  L.  D.,  581). 

It  appears  that  said  Foley  transferred  the  land  to  Oeorge  Wetherby 
by  deed  executed  January  31,  1888,  and  recorded  March  28,  1888. 
<^The  delivery  of  the  deed  is  presumed  to  have  been  made  on  the  day 
of  its  date."  United  States  v.  Le  Baron  (19  How.,  73,  75).  Wetherby, 
therefore,  must  be  presumed  to  have  been  the  sole  owner  of  the  land 
on  March  1, 1888. 

Wetherby  transferred  three-fourths  of  said  tract  to  Edwin  W.  Bangs 
by  deed  executed  [November  5, 1890,  who  appears  to  have  been  the 
owner  thereof  at  the  date  of  the  passage  of  the  act  of  March  3, 1891, 
and  still  the  owner.  The  other  one  fourth  was  transferred  by  several 
int^mediate  conveyances,  and  appears  to  be  now  owned  by  John  S. 
HarqueU. 

No  charge  is  made  against  the  good  faith  of  any  of  these  transfers, 
except  againi?t  the  first  one  to  Owen,  and  the  entry  therefore  must  be 
confirmed  for  the  protection  of  the  present  owners,  if  susceptible  of 
oonflrmation.  Jesse  W.  Finch  et  ah  (14  L.  D.,  573)  \  Shepherd  v.  Ek- 
dahl  (13  L.  D.,  537). 

The  charge  that  Swenson  had  not  complied  with  the  law  as  to  resi- 
dence on  said  land  and  cultivation  thereof,  if  true,  would  be  no  bar  to 
the  confirmation  of  said  entry.  Axford  v.  Shanks  (12  L.  D.,  250) )  on 
review  (13  L.  D.,  292).  In  the  latter  case  it  is  said;  " Neither  ille- 
gality nor  contests  prevented  the  confirmation  of  the  entries  specific- 
ally described.  They  were  absolutely  confirmed  in  the  furtherance  of 
a  specific  purpose  by  Congress,  viz. :  the  relief  of  a  certain  class  of  pur- 
chasers." See  also  Harnish  v.  Wallace  (13  L.  D.,  108).  Such  illegality 
.  in  an  entry  is  insufficient  to  bar  confirmation. 

The  main  charge  is  that  Swenson  was  an  alien  at  the  date  of  his 
entry.  Assuming  that  he  was  an  alien,  as  charged,  his  certificate  that 
he  was  honorably  discharged  from  the  military  service  of  the  United 
States,  as  already  stated,  shows  that  he  could  have  been  admitted  a 
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citizen  of  the  United  States  <^  upon  his  petition,  without  any  previous 
declaration  of  his  intention  to  become  such,"  (Bee  2166,  Bev*  Stat.)  and 
upon  such  petition  he  would  only  have  been  required  to  prove  one  year's 
previous  residence  within  the  United  States.  His  honorably  discharge, 
therefore,  supplied  the  omission  of  ^'  any  previous  declaration  of  his  in- 
tention to  become"  a  citizen,  and  was  equivalent  thereto.  He  had  a 
right  to  enter  said  land,  therefore,  under  section  2289  of  the  Bevised 
Statutes,  as  if  he  had  ^^  filed  his  declaration  "  to  become  a  citizen.  At 
the  time  of  his  final  entry,  however,  he  was  required  to  be  a  citizen. 

(Sec.  2291) 
The  above  facts  bring  this  case  within  the  ruling  made  in  the  case  of 

George  De  Shane  et  ah  (12  L.  D.,  637)  where  the  entry  was  held  con- 
firmed, although  illegal,  for  the  reason  that  the  entryman  was  not  a 
citizen,  the  land  having  been  purchased  in  good  faith  prior  to  March  1, 
1888,  and  there  having  been  no  adverse  claim  at  the  date  of  the  entry. 
The  entryman  in  the  present  case  did  not  attempt  to  conceal  the  fact 
of  his  birth  en  route  to  this  country  when  he  made  his  final  proofl  If 
the  local  officers  had  notified  him  that  he  must  acquire  full  citizenship 
before  completing  his  entry,  he  would  doubtless  have  complied  with 
the  law;  but  they  accepted  his  final  proof  without  apparent  objection, 
perhaps  considering,  as  he  swears  he  did,  that  he  was  a  citizen.  He 
practiced  no  fraud  upon  the  local  officers  as  to  his  citizenship,  making 
affidavit  that  he  ^^  always  has  considered  himself  a  native  bom  citizen 
of  the  United  States."  The  rule  is  <^  that  the  leaning,  in  questions  of 
citizenship,  should  always  be  in  '&vor  of  the  claimant  of  it."  Boyd  v. 
Thayer  (143  U.  S.,  125, 169). 

The  question  of  the  entryman's  citizenship  was  brought  to  the  atten- 
tion of  the  local  officers.  They  passed  upon  the  question  and  allowed 
the  entry.  They  may  have  erred  in  so  doing.  He  certainly  acquired 
the  inchoate  status  of  a  citizen.  The  entry  thus  allowed  was  not  a 
nullity,  even  if  the  entrjrman  was  not  a  fdU  citizen.  Hastings,  &c.^ 
Eaikoad  Co.  v.  Whitney  (132  U.  S.,  357,  363). 

I  am  of  the  opinion  that  the  charges  made  by  the  contestant  in  his 
two  affidavits  of  contest  are  not  sufficient  to  prevent  the  confirmation 
of  this  entry. 

Tour  judgment  is  affirmed. 


OKIiAHOMA  I<Ain)S-MrLITAnT  BOI7NTT  JjAIS'D  y^ARTtAJSTT. 

Oeobge  E.  GhAaE. 

Under  Bection  21,  act  of  May.2, 1890,  the  right  to.looate  military  bounty  land  war- 
rants can  not  be  exercised  on  lands  in  Oklahoma.  Conm^utation  nnder  said  sec- 
tion can  only  be  made  by  the  payment  of  $1.25  per  acre  in  cash. 

First  Assiita/nt  Seoretary  Ohandler  to  the  Commissioner  of  the  General 

Land  Office^  February  17 ^  1893. 

I  have  considered  the  appeal  of  George  E.  Gage  firom  your  judgment 
of  April  2y  1892,  holding  for  cancellation  his  certification  of  location  of 
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two  military  bounty  land  warrants  on  tlie  S.  i  of  the  SW.  i  and  Lots  3 
and  4  of  Sec.  33,  T.  16  N.,  of  E.  7  W.,  Kingfisher,  Oklahoma  Territory. 

Tour  judgment  holds  that  section  21  of  the  act  of  May  2, 1890  (26 
Stat.,  81),  does  not  afford  the  right  to  locate  military  boanty  land  war- 
rants on  lands  in  Oklahoma  Tenitory,  but  that  commutation  can  only 
be  made  under  that  section  by  the  payment  ot  $1.25  per  acre  in  cash. 

Yon  are  correct  in  thus  holding,  for  the  land  having  been  purchased 

from  the  Indians^  it  was  the  policy  of  Congress  as  expressed  in  the 

eighteenth  section  of  said  act  to  reimburse  the  government  for  the  said 

outlay. 

Your  judgment  is  affirmed. 


pilk-bmpnon  sbttlbment— un8ubveted  lani)— final  pboov. 

Harbin  v.  Skellet. 

The  administrator  of  a  deceased  pre-emptor  may  file  declaratory  statemeBt  and  sub- 
mit final  proof  for  the  beoefit  of  the  heirs  where  the  settler  dies  prior  to  the 
surrey  of  the  land. 

The  case  of  Buxton  v.  Traver,  190  U.  S.,  282,  cited  and  distinguished. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  February  18, 1893. 

Wilburn  S.  Harbin  has  appealed  from  your  decision  of  March  10, 
1892,  dismissing  his  protest  against  the  pre-emption  entry  of  Lawrence 
Skelley,  administrator  of  the  estate  of  William  Skelley,  deceased,  for 
the  S.  J  of  the  SE.  i  of  Sec.  9,  and  the  SW.  J  of  the  SW.  J  and  Lot  6 
of  Sec.  10,  T.  6  S.,  R.  92  W.,  Glen  wood  Springs  land  district,  Colorado. 

This  case  was  submitted  upon  an  agreed  statement  of  facts,  the  ma- 
terial parts  of  which  are  as  follows : 

1.  That  the  said  William  Skelley,  in  his  lifetime  and  on  or  aboat  the  15th  day  ot 
May,  1882,  settled  under  the  pre-emption  laws  of  the  United  States  upon  a  certain 
tract  of  land  which,  by  conforniiug  under  the  rule  when  the  survey  of  Twp.  6  8., 
R.  92  W.,  was  made,  would  embrace  the  land  in  question. 

2.  That  said  settlement  as  made  was  valid  and  in  good  faith  under  said  laws,  and 
that  at  the  time  thereof  and  ever  since  up  to  the  time  of  his  death  he  was  a  qualified 
pre-emptor. 

3.  That  said  decedent  remained  in  possession  of  the  laud  he  settled  upon  as  afore- 
said in  good  faith  from  the  time  of  his  settlement  up  to  the  time  of  his  death. 

4.  That  he  expended  in  time  and  money  in  improving  the  said  lands  the  sura  of 
1800  to  $1,000,  in  building  a  house,  an  irrigation  ditch,  fencing,  clearing,  and  culti- 
vating the  said  lands,  but  the  contestant  does  not  admit  that  at  this  time  the  said 
building  and  fences  and  other  improvements  are  of  that  value. 

5.  That  the  said  William  Skelley  departed  this  life  at  or  near  Canon  Creek,  in 
said  Garfield  county,  on  or  about  the  27th  day  of  December,  A.  D.  1886,  leaving  no 
last  will  or  testament. 

6.  That  decedent  left  him  surviving  Thomas  Skelley,  a  minor  son,  his  sole  and 
only  heir  at  law. 

12771— VOL  16 11 
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11.  That  the  final  proofs  as  made  are  substantially  trae,  except  as  to  the  time  of 
decedent's  death;  which  was  on  December  27, 1886,  as  above  stated. 

12.  That  at  no  time  since  the  death  of  decedent  has  said  heir  resided  upon  or  im- 
proved said  lands  or  any  part  thereof,  nor  has  the  said  administrator  nor  other  per- 
son except  this  contestant. 

On  April  6, 1888,  four  days  after  the  filing  of  the  township  plat  in 
the  local  office,  Lawrence  SkelLey,  who  had  taken  out  letters  of  admin- 
istration, filed  preemption  declaratory  statement  for  the  tract  in  favor 
of  the  minor  heir  of  the  settler,  and  made  final  proof  upon  the  same, 
January  23, 1891,  when  William  S.  Harbin,  who  had  filed  declaratory 
statement  for  the  same  tract  December  8, 1890,  alleging  settlement  !No- 
vember  24,  preceding,  appeared  and  protested  against  the  allowance 
of  said  proof.  The  decision  of  the  local  officers  rejecting  the  proof  was 
reversed  by  you,  and  the  (controlling  question  presented  by  the  appeal 
of  Harbin  from  your  decision  is,  whether  a  pre-emption  claim  can  be 
l)erfected  in  favor  of  the  heirs  of  a  qualified  pre-emptor  who  settled 
upon  un  surveyed  land  and  died  prior  to  survey. 

Occupancy  and  improvement  of  the  public  land  with  a  view  to  pre- 
emption, whether  upon  surveyed  or  unsurveyed  land,  confers  no  vested 
right,  but  only  a  preference  over  others,  which  is  protected  against  all, 
save  the  United  States.  Until  the  land  has  been  sold  and  final  cer- 
tificate issued,  the  title  to  the  land  remains  unaffected,  and  it  is  sub- 
ject to  the  same  disposition  and  control  of  the  government  as  before 
occupancy. 

A  settler  upon  surveyed  lands,  even  after  the  filing  of  a  declaratory 
statement,  has  no  vested  right  in  the  land,  but  only  a  right  to  purchase 
it  as  against  all  others,  except  the  United  States,  who  has  not  an  equal 
or  superior  right  when  the  land  is  offered  for  sale,  and  this  inchoate 
right  to  purchase  as  against  the  claims  of  others  is  acquired  equally  as 
well  by  a  settler  upon  unsurveyed  lauds,  the  only  difference  being  that 
the  filing  of  his  claim  must  be  postponed  until  the  survey  of  the  land. 

It  must  also  be  remembered  that  the  pre-emption  right  of  purchase 
is  based  upon  settlement  and  improvement^  and  that  the  filing  of  a  de- 
claratory statement  is  not  a  condition  precedent  to  the  right  of  pre- 
emption, but  only  a  protection  against  subsequent  settlers.  A  failure 
to  file  such  statement  will  not  defeat  the  right  of  purchase,  because  it 
may  be  filed  at  any  time  before  purchase.  Johnson  v.  Towsley,  13 
Wall.,  72. 

Keeping  in  view  these  well  established  principles,  let  us  see  what 
rights  were  conferred  by  the  acts  authorizing  settlement  with  a  view 
to  pre-emption  upon  unsurveyed  lands. 

The  act  of  1843  extended  the  pre-emption  privileges  to  unoffered 
lands,  and  further  provided  that: 

Where  a  party  entitled  to  clfiitn  the  benefits  of  the  pre-emption  laws  dies  before 
consummating  liis  claim,  by  filing  in  due  time  all  the  papers  essential  to  the  estab- 
lishment of  the  same,  it  shaU  be  competent  for  the  executor  or  administrator  of  the 
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estate  of  snch  party,  or  one  of  his  heirs,  to  file  the  Decessarj  papers  to  complete  the 
same;  but  the  entry  in  such  cases  shall  bo  made  in  favor  of  the  heirs  of  the  doceaaed 
pre- emptor,  and  a  patent  thereon  shall  cause  the  title  to  inure  to  such  heirs,  as  if 
their  names  had  been  specially  mentioned. 

At  that  date  a  pre-emption  claim  could  only  be  initiated  by  settle- 
ment on  surveyed  lands.  Tliis  constituted  the  pre-emption  claim  re- 
ferred to  in  the  act  of  1843  (Sec.  2209  Revised  Statutes).  Subsequently, 
the  act  of  March  3, 1863  (10  Stat.,  244),  extended  the  provisions  of  the 
preemption  law  of  September  4, 1841,  to  all  lands  in  the  State  of 
California,  "  whether  surveyed  or  unsurveyed,"  but  provided  that  no 
settlement  should  be  authorized  upon  unsurveyed  lands,  unless  made 
within  one  year  from  the  passage  of  the  act. 

Settlement  upon  unsurveyed  land  with  a  view  to  pre-emption  was  au- 
thorized in  the  territories  of  New  Mexico,  Kansas,  and  Nebraska,  by 
the  act  of  July  22, 1854  (10  Stat.,  308),  and  this  privilege  was  extended 
to  Minnesota  by  the  act  of  August  4, 1854  (10  Stat.,  576).  The  act  of 
May  30, 1862  (12  Stat.,  409),  extended  the  privilege  to  California,  and 
provided  for  the  time  within  which  declarator}  statements  should  be 
filed,  where  settlement  was  made  on  unsurveyed  lands. 

The  act  of  June  2, 1862  (12  Stat.,  413),  extended  the  pre-emption  priv- 
ilege to  "  all  the  lands  belonging  to  the  D^nited  States  to  which  the 
Indian  title  has  been  or  shall  be  extinguished,"  and  provided  that 
"  such  land  shall  be  subject  to  the  operation  of  the  pre-eniption  act  ot 
September  4, 1841.''    It  then  provided : 

That  when  unsurveyed  lands  are  claimed  by  pre-emption,  notice  of  the  specific 
tracts  claimed  shall  be  filed  within  six  months  after  the  survey  has  been  made  in 
the  field;  and  on  failure  to  file  such  notice,  or  to  pay  for  the  tract  claimed  within 
twelve  months  from  the  filing  of  such  notice,  the  parties  claiming  snch  lands  shall 
forfeit  all  right  thereto^  provided  said  notices  may  be  tiled  with  the  surveyor  general, 
and  to  be  noted  bj'  him  on  the  towuHhip  plats,  until  other  arraugments  have  been 
made  by  law  for  that  purpose.     (12  Stat.,  413.) 

This  provision,  as  incorporated  in  the  Eevised  Statutes  (Sec.  2266) 
followed  the  act  of  May  30, 1862,  supra,  which  is  as  follows : 

In  regard  to  settlements  which  are  authorized  upon  unsurveyed  lauds,  the  pre- 
emption claimant  shall  be  in  all  cases  required  to  file  his  declaratory  statement 
within  three  months  from  the  date  of  the  receipt  at  the  district  land  office  of  the 
approved  plat  of  the  township  embracing  such  pre-emption  settlement. 

It  will  be  seen  from  the  foregoing  that  it  was  the  intention  of  Con- 
gress to  confer  upon  the  settler  on  unsurveyed  land  the  same  inchoate 
right  to  complete  and  perfect  his  pre-emption  claim  as  was  given  to 
settlers  upon  surveyed  lands.  In  neither  case  was  there  a  vested  right, 
nor  did  the  settlement  in  any  manner  afl'ect  the  right  of  the  government 
to  control  and  dispose  of  the  land  as  it  might  choose,  but  in  both  cases 
there  was  an  inchoate  right  initiated  by  settlement,  which,  if  followed 
np  by  residence  and  improvement  and  by  the  filing  of  a  declaratory 
statement,  would  entitle  him  to  the  preference  right  as  against  all  the 
world,  save  the  United  States,  to  purchase  said  land,  if  it  should  be 
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offered  for  sale.  It  is  true,  the  governmeut  makes  do  contract  with 
the  settler  upon  ansarveyed  lands  that  it  will  sell  the  land,  nor  does  it 
make  such  a  contract  with  the  settler  upon  sarveyed  lauds.  In  both 
cases  the  initial  act  of  settlement  must  be  followed  by  compiiance  with 
the  pre-emption  law  up  to  the  time  of  the  actual  purchase.  The  only 
difference,  in  case  of  a  settler  upon  unsuryeyed  lauds,  is  that  he  must 
await  the  pleasure  of  the  government  to  make  survey  before  he  can 
make  his  purchase.  The  right  to  initiate  a  pre-emption  claim  upon  the 
public  lands  in  advance  of  the  surveys  was  authorized  because  of  the 
delay  of  the  government  in  making  the  surveys,  and  the  evident  pur- 
pose was  to  confer  ux>on  such  settlers  all  the  rights  that  were  conferred 
upon  settlers  on  surveyed  lands,  if  they  were  willing  to  await  the  action 
of  the  government  in  making  the  survey. 

This  is  also  made  manifest  by  the  act  of  March  3, 1873,  providing 
for  the  adjustment  of  pre-emption  claims,  where  settlement  was  made 
by  two  settlers  upon  a  tract  of  land  which,  by  survey,  was  shown  to 
be  upon  the  same  legal  subdivision,  and  by  the  several  acts  recogniz- 
ing the  right  of  settlers  upon  school  sections  prior  to  survey. 

The  same  purpose  is  shown  in  the  act  of  May  14, 1880,  allowing  the 
initiating  of  a  homestead  right  by  settlement  upon  the  public  lands  in 
advance  of  the  surveys,  which  provides : 

That  any  settler  who  has  settled,  or  who  shall  hereafter  settle,  on  any  of  the  pub- 
lic lands  of  the  United  States,  whether  surveyed  or  nnsurveyed,  with  the  intention 
of  claiming  the  same  under  the  homestead  laws,  shall  be  allowed  the  same  time  to 
lile  his  homestead  application  and  perfect  his  original  entry  in  the  United  Strifes 
Land  Office  as  is  now  allowed  to  settlers  under  the  pre-emption  laws  to  put  their 
claims  on  record,  and  his  right  shall  relate  bnck  to  the  date  of  settlement,  the  same 
as  if  he  settled  under  the  pre-emption  laws. 

So  in  all  other  acts  the  rights  of  a  settler  upon  unsurveyed  lands, 
are  as  fully  recognized  and  protected  as  those  of  settlers  upon  sur 
veyed  lands. 

Seeing,  then,  that  a  settler  upon  unsurveyed  lands  with  a  view  to 
pre-emption  is  by  virtue  of  such  settlement  ''entitled  to  claim  the  ben- 
fit  of  the  pre-emption  law,"  if  he  follows  such  settlement  by  all  the 
necessary  acts  up  to  the  date  of  purchase,  is  it  not  apparent  that  the 
provisions  of  the  act  of  1843  (Sec.  22G9  E.  S.)  must  be  construed  in 
pari  materia  with  all  other  acts  extending  the  pre-enii)tion  laws  over 
the  public  lauds  of  the  United  States,  whether  surveyed  or  unsurveyed  ? 

If  so  construed,  the  administrator  of  a  deceased  settler  upon  unsur- 
veyed lands  who  dies  prior  to  survey  would  be  entitled  to  file  all  the 
necessary  papers,  and  do  and  perform  all  necessary  acts  essential  to 
establishing  and  perfecting  such  pre-emption  claim  in  favor  of  the  heir 
of  such  settler. 

It  is  urged  that  the  decision  of  the  supreme  court,  in  the  case  of 
Buxton  V.  Traver  (130  U.  S.,  232),  holds  that  there  is  no  right  in  the 
administrator  of  a  settler  upon  unsurveyed  lands  to  perfect  the  title  in 
favor  of  the  heirs,  which  is  decisive  of  the  question  presented  by  this 
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appeal.  While  it  is  true  that  expressions  are  used  in  tlie  opiuion  indi- 
cating that  no  right  was  initnated  by  settlement  upon  unsurveyed  lands 
wliich  could  be  perfected  by  the  administrator  in  favor  of  the  heirs 
when  the  settler  died  before  survey,  yet  from  a  careful  examination  oi 
the  case  it  will  be  seen  that  the  only  question  involved  in  the  case  was, 
whether  the  settlement  of  Traver  created  such  an  estate  in  the  land  as 
would  descend  to  his  heirs,  and  thuf  prevent  Mrs,  Traver  from  making 
entry  of  the  land  in  her  own  right,  free  from  any  trustor  charge.  The 
question  of  j[>riority  of  right  that  might  have  arisen  between  a  pre- 
€!lnptor  and  administrator  of  the  estate,  if  he  had  oiiered  within  due 
time  to  complete  the  entry  in  favor  of  the  heirs  before  the  land  of&ce, 
was  not  involved. 

This  was  a  suit  brought  by  the  children  of  Oscar  Traver,  praying 
that  Hattie  L.  Traver,  his  widow,  may  be  charged  and  decreed  to  hold 
as  trustee  for  plaintiff  an  undivided  interest  in  a  certain  tract  of  land. 
It  appears  from  the  record  in  the  case  that  Traver  settled  upon  a  tract 
of  unsurveyed  land  in  California  in  1870,  and  continued  to  occupy  it 
with  his  family  and  to  cultivate  and  improve  it  up  to  1877,  when  he 
died  intestate,  leaving  surviving  him  his  widow,  Hattie  L.  Traver,  the 
defendant,  and  two  minor  daughters,  plaintiffs  in  the  suit.  It  appears 
that  the  approved  plat  of  the  township  was  not  filed  in  the  local  office 
uutil  July  1, 1878,  and  that  Hattie  L.  Traver  filed  in  her  own  name  a 
pre  emption  declaratory  statement  for  the  tract,  July  16, 1878,  upon 
which  she  made  final  proof  and  received  patent  for  the  land  in  her  own 
right.  No  attempt  was  made  to  complete  the  entry  in  favor  of  the 
heirs.  At  the  date  when  Mrs.  Traver  filed  her  declaratory  statement^ 
the  land  was  subject  to  entry,  and  she  was  a  qualified  pre-emptor.  Ko 
administrator  had  been  appointed  for  the  estate,  and  she  was  under  no 
legal  obligation  to  take  out  letters  of  administration,  nor  did  she  take 
upon  herself  any  trust  that  would  impose  upon  her  the  duty  of  enter- 
ing the  land  for  the  benefit  of  the  heirs  of  Traver.  There  was  no  rea- 
son why  she  could  not  enter  the  laud  in  her  own  right  as  any  other 
qualified  pre-emptor,  and  by  her  filing  she  acquired  the  pre-emptive 
right  to  purchase  the  land,  and  the  title  thus  acquired  was  free  from 
any  trust  or  charge.  This  was  the  sole  question  decided  by  the  court, 
whatever  reason  may  have  been  given  for  the  decision. 

It  was  well  known  to  Congress  that  the  tide  of  emigration  was  far  in 
advance  of  the  public  surveys,  and  that  the  demands  of  the  settlers 
could  only  be  satisfied  by  extending  the  pre-emption  laws  to  all  public 
lands  of  the  United  States,  whether  surveyed  or  unsurveyed.  When 
we  consider  that  the  purpose  of  Congress  in  thus  extending  the  law  to 
unsurveyed  lands,  and  inviting  settlement  upon  them  in  advance  of  the 
public  surveys,  was  to  build  ui>  the  country  and  establish  homes,  and 
that  in  response  to  this  invitation  many  thousands  of  pioneers  have 
settled  upon  such  lands  years  in  advance  of  the  surveys,  and  devoted 
the  best  portion  of  their  lives  in  making  comfortable  homes  for  their 
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families,  and  that  many  are  now  living  upon  such  lands  awaiting  the 
publio  surveys  to  enable  them  to  perfect  their  titles,  it  would  seem  to  be 
a  harsh  and  unreasonable  construction  of  the  law  to  hold  that,  in  the 
event  of  the  death  of  such  settler  before  survey,  his  children  would 
have  no  right  to  file  the  necessary  papers  within  the  prescribed  period 
to  perfect  their  title  to  said  land,  but  that  they  should  be  deprived  of 
the  fruits  of  his  and  their  labors  and  privations,  and  turned  homeless 
from  the  land  their  fathers  had  been  invited  to  settle  upon  and  had  im- 
proved, and  a  stranger  allowed  to  appropriate  their  improvements, 

I  can  not  believe  that  the  court  intended  to  hold  that  the  adminis- 
trator could  not  complete  the  pre-emptive  claim  of  a  settler  upon  un- 
surveyed  lands  who  died  prior  to  survey,  if  he  performed  all  the  neces- 
sary acts  within  due  time  after  the  survey,  but  that  its  mind  was 
simply  directed  to  the  question  of  the  validity  of  the  title  of  Traver, 
which  she  took  free  from  any  charge  or  trust  in  favor  of  the  heirs,  they 
having  taken  no  st€ps  to  perfect  their  title  in  the  manner  and  within 
the  time  prescribed  by  law  after  the  survey  of  the  land. 

Your  decision  dismissing  the  protest  of  Harbin  and  returning  for 
allowance  the  final  proof  of  the  administrator  of  Skelley,  is  afGLrmed. 


DESERT  LAND  ENTRY-SUSPENDED  ENTRY— ASSIGNMENT. 

Sharp  v.  Harvey.* 

The  period  of  time  covered  by  the  departmeutal  order  of  Jaonary  12,  1877,  Baspend- 
ing  Visalia  desert  land  entrips  should  beexclnded  f^om  the  time  accorded  by  the 
statute  for  reclaiuation  and  submission  of  linal  proof. 

Prior  to  April  15,  1880,  the  assignment  of  a  desert  hind  entry  was  recognized  nnder 
departmeutal  regulations,  and  the  right  of  an  assignee  under  an  aasignmeot 
made  prior  to  said  date,  cannot  be  defeated  by  a  subsequent  relinqaiahment  of 
the  entry  executed  by  the  entry  man. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  May  J28, 1892. 

On  the  11th  of  June,  1877,  Thomas  H,  Harvey  made  desert  land  entry 
for  the  NE.  4,  juid  the  W.  J  of  Sec.  18,  T.  17  S.,  R.  24  B.,  M.  D.  M., 
Visalia  laud  district,  California,  which  entry,  together  with  numerous 
others  of  a  similar  character,  was  suspended  by  the  Secretary  of  the 
Interior  on  the  12th  of  September,  of  that  year. 

On  the  2d  of  February,  1885,  Anna  Sharp  filed  affidavit  of  contest 
against  said  entry,  alleging  <<  that  the  said  land  is  not  desert  land,  but 
is  susceptible  of  raising  a  cereal  crop  annually  without  irrigation." 

A  hearing  was  set  for  the  11th  of  March,  1885,  notice  of  which  was 
served  by  publication,  although  the  record  makes  no  such  showing  as 
is  required  by  Kule  11,  of  the  Rules  of  Pra<5tice,  to  authorize  such  serv- 

•  Not  reported  in  Vol.  14. 
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ice.  There  is  no  affidavit  or  "  other  evidence "  showing  that  Harvey 
was  not  a  resident  of  the  coanty^  or  that  any  effort  whatever  had  been 
made  to  get  personal  service  upon  him. 

At  the  date  fixed  for  the  hearing,  Miss  Sharp  asked  to  amend  her 
affidavit  of  contest  by  adding  faOare  on  the  part  of  the  entryman  to 
comply  with  the  law  under  which  his  entry  was  made.  An  attorney 
by  the  name  of  W.  S.  Powell  objected  to  the  allowance  of  the  amend- 
ment, and  the  local  officers  refused  to  allow  it,  and  made  this  entry  in 
the  record : 

The  register  and  receiver  refnse  to  aUow  a  oontest  to  be  hiitiated  in  order  to  show 
that  the  land  in  contest  has  not  \>een  reclaimed  nnder  the  desert  land  law,  bnt  are 
willing  to  hear  and  consider  the  evidence  nnder  the  original  affidavit. 

The  counsel  for  the  contestant  excepted  to  such  ruling  of  the  register 
and  receiver,  and  the  hearing  was  then  continued  to  the  23d  of  April, 
1885,  by  consent  of  all  parties. 

During  the  progress  of  the  trial,  on  the  23d  of  April,  Mr.  W.  S.  Powell 
objected  to  a  question  asked  by  the  counsel  for  the  contestant,  where- 
upon the  last  named  counsel  protested  against  the  local  officers  consid- 
ering the  objection  "  on  the  ground  that  W.  8.  Powell  has  no  authority 
as  counsel  for  claimant  to  make  any  objection  as  sach  in  this  contest." 
In  support  of  his  protest,  he  produced  and  oflfered  in  evidence  an  affi- 
davit of  John  Buhler,  sworn  to  that  day  before  the  register,  in  which 
he  stated  that  he  was  well  acquainted  with  the  land  in  contest,  and 
with  Harvey,  the  entryman,  and  "  that  on  the  18th  day  of  April,  1885, 
he  bad  a  conversation  concerning  said  entry  with  said  Harvey,  in  which 
Harvey  stated  in  positive  terms  that  he  had  not  authorized  W.  S. 
Powell,  or  any  other  person,  to  represent  him  any  way  concerning  his 
desert  entry,  and  whatever  said  Powell  did  in  regard  to  said  entry 
was,  and  is,  without  his  (Harvey's)  consent,  sanction  or  authority." 

The  register  directed  the  witness  to  answer  the  question,  and  the 
trial  proceeded.  When  the  cross-examination  of  the  witness  was 
reached,  the  counsel  for  the  contestant  protested  against  the  first  ques- 
tion asked  by  Powell  being  answered,  on  the  ground  that  Harvey  had 
no  standing  in  the  contest,  having  failed  to  appear  in  person,  or  by 
counsel  duly  authorized,  and  on  the  further  ground  that  he  had  no 
interest  in  the  land,  for  the  reason  that  only  two  days  after  his  entry, 
he  had  bargained,  sold  and  conveyed  said  lands  to  one,  Peter  Van 
Valer,  and  in  support  of  said  protest,  he  then  offered  in  evidence  a 
daly  certified  copy  of  a  deed,  which  was  received  and  marked  exhibit 
"  B." 

At  this  point,  the  record  contains  this  statement:  "Persons  repre- 
senting the  defence,  are  allowed  to  make  their  defense." 

At  the  conclusion  of  the  contestant's  evidence,  she  consented  that 
the  further  hearing  be  postponed  until  the  4th  of  May,  1885.  On  that 
day  her  attorney  offered  in  evidence  an  affidavit  of  Thomas  H.  Harvey, 
subscribed  and  sworn  to  by  him  on  the  28th  of  April,  in  which  he 
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stated  that  neither  W.  S.  Powell,  nor  Peter  Van  Valer,  or  any  other 
person  had  been  authorized,  either  directly  or  indirectly,  to  appear  for 
him,  or  in  his  behalf  in  said  matter.  Also  an  affidavit  by  said  Harvey, 
executed  the  same  day,  in  which  he  made  oath  that  he  had  never  as- 
signed his  certificate  for  his  desert  land  entry  made  on  the  11th  of 
June,  1877,  to  any  person  at  any  time,  ^'  but  I  do  not  know  where  the 
same  now  is."  Said  attorney  also  presented  an  instrument  duly  signed 
and  acknowledged  by  said  Harvey,  executed  on  the  said  28th  day  of 
April,  1885,  in  which,  after  describing  himself  and  his  entry  for  the 
laud  in  question,  he  said : 

Do  hereby  abandon  and  reUnqnish  all  my  right,  title  and  interest  in,  and  to,  said 
laud,  ander  or  by  virtae  of  said  entry  No.  316;  and  I  do  hereby  direct  J.  D.  Hyde, 
register  of  the  United  States  land  office,  to  cancel  said  entry  and  declare  the  same 
forfeited." 

These  several  instruments  were  received  in  evidence  and  marked  as 
exhibits  in  the  case,  and  the  contestant  then  objected  to  the  taking  of 
any  further  evidence  in  the  contest. 

Powell  then  stated  that  he  appeared  directly  as  the  attorney  for 
Peter  Yan  Valer,  who,  as  the  contestant  had  shown,  was  the  only  party 
in  interest,  and  "indirectly"  as  the  attorney  for  Harvey,  at  the  instance 
and  request  of  Van  Valer,  and  he  moved  to  strike  out  all  the  ex-parte 
evidence  offered  in  the  case,  and  also  moved  to  dismiss  the  case,  for  the 
reason  that  no  personal  service  of  notice  of  contest  was  made  upon  said 
Harvey,  although  the  ex-parte  affidavits  showed  that  he  was  a  resident 
of  the  county  in  which  the  lands  were  situated,  upon  whom  x>ersonal 
service  could  have  been  made. 

Counsel  for  the  contestant  objected  to  the  local  officers  entertaining 
any  motion  made  in  the  case  by  W.  S.  Powell,  for  the  reasons  that  he 
was  not  authorized  to  appear  for  Harvey,  who  had  abandoned  and  re- 
linquished his  entry;  that  Van  Valer  had  no  standing  in  the  case,  hav- 
ing no  valid  claim  to  the  land  whatever  claim  he  had  being  fraudulent, 
having  been  procured  two  days  after  the  entry;  that  Harvey  had  ap- 
peared in  the  case  by  making  tbe  affidavits  referred  to;  that  Harvey 
had  sworn,  and  the  records  of  the  land  office  showed,  that  Harvey  had 
never  assigned  his  certific^ate  of  entry  to  Van  Valer,  or  to  any  other 
person. 

Tiie  register  and  receiver  ruled  that. 

It  appearing  that  Peter  Van  Valer  had  some  interest  in  the  land  in  contest,  by 
reason  of  a  couveyance  to  him  by  the  desert  laud  man,  Thomas  H.  Harvoy,  he  (Van 
Valer)  will  bo  allowed  to  controvert  the  allegations  of  the  complaint,  to  wit,  that 
said  land  is  not  desert  land. 

To  this  ruling  the  contestant  excepted,  and  gave  notice  that  she 
would  appeal  from  said  ruling  to  your  office.  Testimony  on  the  part  of 
Van  Valer  was  then  submitted,  and  on  the  16th  of  May,  1885,  the 
register  and  receiver  united  in  a  decision,  dismissing  the  contest  of 
Sharp.    Her  ai)i)eal  from  that  decision  is  dated  June  13, 1885.    It  was 
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received  and  filed  in  the  local  office  on  the  ISth  of  that  month,  and  for- 
warded to  yonr  office  on  the  24th.  On  the  14th  of  February,  1891,  the 
local  officers  made  inquiry  of  your  office  as  to  the  status  of  the  case, 
stating  that  the  last  entry  on  their  records  showed  that  the  papers  in 
the  case  had  been  transmitted  to  your  office  on  the  24th  of  June,  1885. 
You  answered  their  inquiry  on  the  13th  of  March,  1891,  and  on  the 
2.>th  of  that  month,  rendered  a  decision  in  the  case,  affirming  that  of 
the  local  officers.  An  appeal  from  your  decision  brings  the  case  to  the 
Department. 

The  entry  in  question  was  suspended  from  the  12th  of  September, 
1877,  to  the  12th  of  January,  1891,  and  in  United  States  v.  Haggin 
(12  L.  D.,  34),  it  was  said. 

The  time  between  the  date  \>  hen  said  order  of  suspension  became  effective,  and 
the  date  of  the  notice  of  its  revocation,  will  be  excluded  from  the  time  within 
which  the  entrymau  is  required  to  make  proof  of  his  compliance  with  the  require- 
ments of  the  law. 

Under  this  ruling,  only  three  months  of  the  eiii/yman's  three  years, 
within  which  he  must  reclaim  the  land  and  make  proof  and  payment, 
had  expired  at  the  time  of  the  hearing,  and  the  local  officers,  if  they 
had  jurisdiction  to  make  any  order  in  the  case,  were  justified  in  refus- 
ing to  allow  the  amendments  sought  to  be  made  by  the  contestant  to 
her  affidavit  of  contest. 

Your  circular  of  instructions  to  registers  and  receivers,  of  March  12, 
1877,  (4  O.  L.  O.,  22),  under  the  desert  land  act  of  March  3,  1877,  (19 
Stat^,  377),  recognized  the  right  of  assignment  of  a  desert  land  entry, 
and  that  the  assignee  might  make  the  proof  required  of  theentryman, 
and  become  entitled  to  a  patent  in  his  own  name.  These  instiiictions 
were  not  revoked  until  April  15, 1880,  when  the  Department,  in  the 
case  of  S.  W.  Downey,  (7  O.  L.  O.,  26),  ruled  that  desert  land  entries 
were  not  assignable. 

Long  prior  to  the  15th  of  April,  1880,  Van  Valer  became  the  assignee, 
in  eflfect,  of  the  entry  of  Harvey.  After  the  13th  of  June,  1877,  the 
date  of  the  deed  from  Harvey  to  Yan  Yaler,  the  former  ceased  to  have 
any  interest  in  the  entry,  or  the  land  covered  thereby,  and  his  pre- 
tended relinquishment,  executed  on  the  28th  of  April,  1885,  could 
neither  deprive  Yan  Yaler  of  his  rights  in  the  land,  nor  confer  any 
rights  therein  upon  Shaw. 

Prior  to  the  contest  and  hearing,  there  was  nothing  in  the  record  of 
the  local  office,  or  your  office,  showing  that  any  party  except  Harvey 
had  any  interest  in  the  entry,  or  the  land.  At  the  hearing,  it  was 
made  to  appear  that  Harvey  was  a  resident  of  the  county  wherein  the 
the  land  was  situated,  while  it  also  appeared  that  the  only  service  of 
notice  of  such  hearing  was  by  publication.  The  question  of  jurisdic- 
tion, however,  was  not  raised  in  the  case  until  the  last  day  of  the  hear- 
ing, and  came  too  late  to  be  effective,  as  a  ^'general  appearance''  by  a 
party  to  a  proceeding,  in  which  the  court  has  jurisdiction  of  the  sub- 
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ject  matter,  will  jastify  a  determinatiou  of  the  questions  involved,  upon 
their  merits. 

So  far  as  the  charge  contained  in  the  contest  affidavit  of  Sharp  was 
concerned,  ^^  that  the  said  land  is  not  desert  laud,  but  is  susceptible  of 
raising  a  cereal  crop  annually  without  irrigation,"  it  mattered  not  to 
her  whether  Harvey  or  Van  Valer  was  the  real  party  in  interest  on  the 
other  side.  She  was  allowed  to  present  all  the  proof  she  desired  upon 
that  proposition,  and  the  local  officers,  and  your  office  found  against 
her.  By  the  evidence  produced  by  her,  it  was  shown  that  Van  Valer 
had  an  interest  in  the  laud,  and  I  think  the  local  officers  were  thea 
justified  in  allowing  him  to  present  his  proof. 

I  have  examined  aQ  the  evidence  submitted,  and  my  conclusion  is, 
that  Sharp  did  not  establish,  by  a  preponderance  thereof,  the  truth  of 
her  charge.    The  decision  appealed  from  is  therefore  affirmed. 


dssebt  iiand—pric£— initial  patment— bspaticent, 

Oeobge  W.  Obane. 

The  price  of  desert  land  entered  since  the  amendatory  act  of  March  3, 1891,  ia  one 
dollar  and  twenty-five  cents  per  acre,  without  regard  to  its  situation  with 
relation  to  railroad  limits,  and  when  the  initial  payment  has  been  made,  under 
such  an  entry,  on  a  double  minimum  basis,  credit  for  the  excess  may  be  allowed 
on  final  proof  and  payment. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office,  February  20y  1893. 

I  have  considered  the  appeal  of  George  W.  Crane  from  your  decision 
of  June  30, 1892,  rejecting  his  application  for  repayment  of  excess  of 
purchase  money,  twenty-five  cents  per  acre,  on  desert-land  entry  for 
W.  J  of  Sec.  26,  T.  13  K.,  E.  24  E.,  North  Yakima  land  district,  Wash- 
ington. 

It  appears  that  said  entry  was  made  September  22, 1891,  and  falls 
within  the  granted  limits  of  the  branch  line  of  the  Northern  Pacific 
Eailroad.  Under  date  of  January  13,  1892,  (14  L.  D.,  74)  this  Depart- 
ment decided  that  without  regard  to  location  of  the  land  in  relation 
to  railroad  limits,  only  $1.25  per  acre  was  required  to  acquire  title  to 
lands  under  the  desert  land  laws,  as  amended  by  the  act  of  Mar<^  3, 
1891  (26  Stat.,  1095),  therefore  in  all  desert  land  entries  initiated 
since  the  passage  of  said  act  of  1891,  the  price  of  such  lands  is  $1.25 
per  acre  and  consequently  the  initial  payment  is  only  twenty-five 
cents  per  acre. 

In  the  case  at  bar  the  entryman  made  an  initial  payment  of  fifty  cents 
per  acre,  but  as  the  entry  was  made  subsequent  to  the  passage  of  the 
act  of  1891,  only  half  of  that  amount  was  required  and  the  enti'yman 
now  seeks  the  repayment  of  the  excess  of  twenty-five  cents  per  acre. 

Under  date  of  February  2, 1892,  it  appears  that  the  following  circular 


DECISIONS   RELATING   TO   THE   PUBLIC   LANDS.  171 

letter  of  instr actions  was  issued  by  your  office  and  sent  to  the  local 
officers  in  each  land  district  for  their  information  and  guidance: 

Begfsten  and  Beceiveis 

United  States  Land  Offices, 
€tonflemeii: 

Under  date  of  January  13, 1892,  the  Hon.  Secretary  of  the  Interior,  in  considering 
the  qnestion  of  the  price  of  desert  lands  nnder  the  act  of  March  3, 1891,  sums  np  as 
follows:  'Afberacarefal  consideration  of  this  matter,  I  have  concluded  that  ihe 
amount  of  money  to  he  paid  in  acquiring  title  to  desert  lands  under  said  act  of  March 
8y  1877,  as  amended  hy  the  act  of  March  3,  1891,  is  one  dollar  and  twenty-five  cents 
per  acre  witiiout  regard  to  the  situation  of  the  land  in  relation  to  the  limits  of  rail- 
road grants.' 

In  all  desert  land  entries  initiated  since  the  passage  of  the  act  of  March  8, 1891, 
the  price  of  lands  included  therein  is  one  dollar  and  twenty-five  cents  per  acre,  with- 
out regard  to  railroad  limits,  and  consequently  will  necessitate  an  initial  payment 
of  twenty-five  cents  per  acre  only.  Where  parties  have  Initiated  a  claim  since  that 
date  and  have  made  an  initial  payment  of  fifty  cents  per  acre,  you  are  authorized  to 
accept  a  balance  of  seventy-five  cents  per  acre  upon  their  submitting  final  proof. 
See  Adler  case  (9  L.  D.,  429). 

Entries  initiated  prior  to  March  3, 1891,  will  be  governed  by  the  regulations  then 
in  force,  and  if  within  railroad  limits  must  be  paid  for  at  the  rate  of  two  dollars  and 
fifty  cents  per  acre. 
BespectfnUyi 

W.  M.  Stone, 
Assistant  Commissioner. 

The  case  at  bar  clearly  falls  within  tlie  mle  laid  down  in  the  above 
drcnlar  and  therefore  when  final  proof  and  payment  is  made  by  the 
appellant,  credit  for  the  excess  paid  may  be  allowed* 

Your  decision  is  accordingly  affirmed. 


CONFLICnNO  ENTBTBS— AMENDMENT. 

Frank  S.  Garbed. 

In  the  absence  of  any  adverse  claim  an  entry  may  be  so  amended  as  to-  avoid  con- 
flict with  the  snbsequeut  entry  of  another,  though  the  entry  as  ameuded  will 
embrace  land  not  originally  applied  for,  where  the  parties  have  acted  in  good  faith 
and  were  misled  by  error  in  the  local  office. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Offioe^  February  21,  1893. 

I  have  considered  the  case  of  the  United  States  v.  Frank  S.  Garred 
involving  the  S.  ^  of  ISB.  J,  Sec.  23,  T.  25  N.,  R.  27  E.,  Waterville  laud 
district,  Washington. 

It  api>ear8  that  on  November  19,  1887,  William  C.  Campbell  made 
entry  of  the  above  tract  in  connection  with  the  N.  J  of  SE.  ^  of  said 
section,  nnder  the  timber  culture  laws;  that  on  April  4,  1891,  said 
Garred  also  made  entry  of  the  first  described  tract  in  counection  with 
the  N.  i  of  NE.  ^  of  said  section  under  the  homestead  law^  that  on 
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October  16, 1891,  you  Baspended  said  homestead  entry  for  conflict  witk 
the  timber  culture  entry  to  the  extent  of  the  eighty  acres  first  described 
and  so  advised  the  local  officers,  whereui>on  they  reported  that  the 
records  of  that  office  showed  the  timber  entry  to  be  for  the  S£.  ^  of 
said  section  and  as  the  homestead  was  for  the  NE.  ^  no  conflict  ap- 
peared. 

Under  date  of  N"ovember  9, 1891,  it  appears  that  you  held  the  home- 
stead entry  of  Garred  for  cancellation  to  the  extent  of  the  eighty  acres 
in  conflict,  with  the  usual  right  of  appeal  or  in  the  event  of  there  being 
an  error  or  mistake  made  by  Campbell  in  describing  the  land  he  in- 
tended to  enter,  an  application  to  amend  would  be  considered. 

.  Campbell  filed  affidavit  asking  to  be  allowed  to  amend  his  entry  and 
under  date  of  April  16, 1892,  you  rejected  the  application  on  the  ground 
that  it  was  not  shown  that  any  mistake  had  been  made  in  describing 
the  land  in  the  original  application,  whereupon  Qarred  appealed. 

It  is  shown  that  Oarred  settled  upon  the  land  in  conflict,  built  a  good 
house  and  barn  thereon,  broken  and  fenced  forty  acres  of  the  land  at  a 
cost  of  over  $500,  It  is  also  established  that  Campbell  has  all  his  im- 
provements upon  the  SE.  4  of  said  section  and  asks  that  the  amend- 
ment be  allowed  in  order  that  that  Garred  may  secure  his  home  and 
improvements. 

It  also  appears  that  on  or  about  June  1, 1890,  the  register  of  the 
local  office  called  upon  Campbell  to  send  to  the  district  land  office  his 
duplicate  receipt,  alleging  that  the  tracts  therein  described  as  S.  ^  of 
NE.  ^  and  N.  i  of  SE.  ^  did  not  agree  with  the  description  of  his  en- 
try as  shown  by  the  records  of  the  local  office  which  gave  the  entry  as 
the  SE.  J  of  section  23,  of  said  townshix).  The  local  officers  changed 
the  description  in  said  duplicate  receipt  to  agree  with  their  records  and 
returned  the  same  to  Campbell  who  accepted  the  change  made,  sup- 
posing that  his  original  papers  agreed  with  the  records  of  the  local 
office.  He  has  broken,  cultivated  and  planted  ten  acres  of  trees  as  re- 
quired bylaw  on  said  SE.  J  designated  by  the  local  officers;  Since 
said  change  was  made  the  ]S'E.  i  of  said  section  was  entered  as  a 
homestead,  and  the  homesteader  has  made  valuable  improvements  on 
the  S.  i  of  N^E.  J  without  any  knowledge  that  the  land  was  covered  by 
the  timber-culture  entry.  Furthermore,  the  timber- culture  entryman 
made  no  protest  against  said  homestead  from  the  fact  that  he  supposed 
since  the  change  that  his  entry  was  confined  to  the  SE.  |  and  therefore 
there  was  no  conflict. 

In  the  case  of  Mathias  Florey  (4  L.  D.,  112),  it  was  held  that  where 
through  error  the  entry  was  recorded  for  land  not  included  in  the  ap- 
lication  and  that  the  land  applied  for  on  account  of  such  error  was 
covered  by  subsequent  filings,  that  the  entry  should  be  allowed  to 
stand  as  recorded. 

The  case  at  bar  is  in  nearly  every  respect  a  parallel  case.  It  is  true 
that  if  the  amendment  is  made  Campbell  will  not  get  part  of  the  land 
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described  in  his  original  application,  yet,  in  order  to  avoid  conflict  with 
the  homesteader  who  has  valuable  improvements  and  his  home  upon 
the  land,  he  is  willing  and  desirous  to  amend  his  entry  to  embrace  the 
adjoining  tract  of  vacant  land.  As  the  matter  appears  to  be  one  solely 
between  the  entryman  and  the  government,  no  one  will  be  injured  by 
the  amendment  and  both  the  parties  in  interest  relieved  of  the  conflict 
caused  through  no  fault  of  either  entryman,  I  think  the  amendment 
may  be  very  properly  allowed. 

In  view  of  the  foregoing  and  the  fact  that  Garred  and  Campbell  have 
both  evidently  acted  in  good  faith  and  were  misled  by  reason  of  the 
error  on  the  part  of  the  local  officers,  your  decision  is  reversed,  the 
amendment  allowed,  and  the  homestead  entry,  so  far  as  this  conflict  is 
concerned,  will  remain  intact. 


TIMBER  LAND  BNTRY— ADVERSE  CLAIM. 
SHATTUOK  V.  BOSEHTRB. 

A  timber  lund  applicant  who  snbmito  final  proof  and  pays  the  purchase  price,  but 
sabseqnently  acquiesces  in  a  ruling  of  the  local  office  that  holds  his  right  subject 
to  that  of  another,  and  thereupon  withdraws  the  money  paid,  does  not  retain  any 
right  to  the  land  that  can  be  enforced  ns  against  the  intervening  adverse  entry 
of  another. 

Becretary  Nohle  to  the  Commissioner  of  the  Oeneral  Land  Office j  February 

21, 1893. 

On  the  27th  of  October,  1892,  yon  transmitted,  on  the  part  of  Clin- 
ton K-  Shattnck,  a  motion  for  review  of  the  decision  rendered  by  the 
Department  on  the  6th  of  Angnst,  1892,  in  the  case  of  said  Shattnck 
against  James  V.  Rosemyre.    (Unreported.) 

The  land  involved  in  the  controversy  is  the  SB.  J  of  the  'STW.  J  of 
Sec.  7,  T.  9  N.,  R.  19  W.,  S.  B.  M.,  Los  Angeles  land  district,  California. 

On  the  16th  of  December,  1885,  Rosemyre  filed  an  application  in  the 
local  office  to  pnrchase  the  SW.  \  of  the  NB.  J,  and  the  SB.  J  of  the 
NW.  \  of  said  section,  under  the  act  of  June  3, 1878,  (20  Stat.,  89). 
Notice,  signed  by  the  register,  was  thereupon  given  by  publication  and 
posting,  that,  "  all  persons  holding  any  adverse  claim  thereto  are  re- 
quired to  present  the  same  at  this  office  within  sixty  days  from  the  first 
publication  of  this  notice." 

Prior  to  the  application  of  Rosemyre  to  purchase  the  land  described 
by  him,  one,  Ramon  Feliz  had  filed  pre-emption  declaratory  statement 
for  the  whole  of  the  NE.  J  of  said  section,  which  included  one  of  the 
forty-acre  subdivisions  applied  for  by  Rosemyre. 

On  the  Ist  of  March,  1886,  no  adverse  claims  to  the  land  included  in 
Bosemyre's  application  having  been  filed  in  the  local  office,  he  fiir- 
nished  to  the  register  of  the  land  office  satisfactory  evidence  of  the 
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facts  required  to  be  established  by  him  by  section  three  of  said  act, 
and  tendered  payment  as  therein  required. 

Instead  of  issuing  to  him  the  certificate  and  receipt  provided  for  by 
said  act,  the  local  officers  made  the  following  endorsement  on  his 
proof:  "  Testimony  held,  pending  expiration  of  D.  S.  on  tract  applied 
for." 

On  the  28th  of  August,  1886,  he  addressed  a  letter  to  the  register  of 
the  land  office  at  Los  Angeles,  in  which  he  said: 

As  you  decline  to  accept  my  timber  claim  on  Sec.  1,  T:  9  "N.,  B.  19  W.^  yon  will 
please  to  retnm  me  the  money  I  forwarded  through  Mr.  A.  G.  Maude,  as  payment 
for  same.  Should  Ramon  Feliz  not  be  found,  and  bis  pre-emption  lapse  by  time,  I 
claim  the  first  right  to  the  lands  under  my  timber  application.  Tou  will  please  for- 
ward the  money  by  express  to  Bakersfield,  care  of  A.  C.  Maude,  and  oblige. 

This  letter  is  signed  by  Kosemyre,  and  upon  it  is  written :  "  Check 
for  $210  returned  to  Rosemyre,  care  of  A.  C.  Maude,  September  3, 
1886.  B.'' 

Upon  the  proof  filed  by  Rosemyre,  underneath  the  statement,  that  it 
was  held,  pending  expiration  of  D.  S.  on  tract  applied  for,  is  written 
in  pencil:  "Money  returned  September  3, 1880.'^ 

The  next  proceeding  connected  with  the  land  in  section  seven,  as  dls- 
closed  by  the  record  in  the  case,  is  the  homestead  entry  of  Shattuck, 
made  on  the  13th  of  February,  1888,  for  the  S.  ^  of  the  NW.  J,  and  the 
IS'.  J  of  the  SW.  J  of  said  section,  which  included  one  of  the  forty -acre 
subdivisions  which  Rosemyre  had  applied  to  ])urchase. 

On  the  30th  of  April,  1888,  the  receiver  acknowledged  the  receipt  of 
$200  from  Rosemyre,  in  full,  for  the  eighty  acres  which  he  had  applied 
to  purchase  in  1885,  and  the  register  issued  to  him  a  certificate,  stating 
that  he  had  "  this  day  purchased  "  said  land. 

On  the  25th  of  August,  1888,  Shattuck  initiated  a  contest  against  the 
cash  entry  of  Rosemyre,  so  far  as  the  same  related  to  the  forty-acre 
tract  embraced  in  his  homestead  entry,  alleging  that  Rosemyre  had  not 
complied  with  the  act  of  June  3, 1878,  that  the  land  being  more  valu- 
able for  agricultural  purposes  than  for  its  timber,  was  not  subject  to 
entry  under  said  law,  and  that  his  rights  under  his  homestead  entry 
were  superior  to  those  of  Rosemyre. 

A  hearing  followed,  resulting  in  a  decision  by  the  local  officers  in 
favor  of  Shattuck.  Upon  appeal,  that  decision  was  reversed  by  you 
on  the  29th  of  June,  1891,  and  your  decision  was  formally  aflirmed  by 
the  Department  on  the  6th  of  August,  1892.  The  motion  before  me 
asks  for  a  review  of  said  departmental  decision,  and  a  reversal  of  your 
decision  of  June  29, 1891.  Eight  alleged  incorrect  statements  of  fact 
and  twelve  erroneous  conclusions  of  law  in  your  decision  are  specified 
in  the  motion  papers. 

The  act  of  Congress,  approved  June  3, 1878,  provided  for  the  sale  at 
the  rate  of  $2.50  per  acre  of  unoffered  timber  lands  unfit  for  cultivation, 
in  the  Staters  of  California,  Oregon,  Nevada,  and  Washington  Territory. 
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The  third  section  of  said  act  required  that  the  register  should  post  in 
his  office  a  notice  of  the  claimant's  application  for  a  period  of  sixty  days, 
and  famish  to  the  applicant  a  copy  of  the  same  for  publication  in  a 
newspaper,  for  a  like  period  of  time;  and  that,  after  the  expiration  of 
sixty  days,  the  claimant  should  furnish  to  the  register  satisfactory 
proof  of  compliance  with  the  requirements  of  said  act,  make  the  neces- 
sary payments,  and  outer  the  land. 

In  a  circular  issued  by  your  office,  addressed  to  district  land  officers 
in  the  States  and  Territory  to  which  the  law  applied,  under  date  of  May 
1, 1880,  (7  C.  L.  O.,  52),  you  called  their  attention  to  the  fact  that  many 
persons  had  taken  the  preliminary  steps  towards  securing  laud  under 
said  law,  up  to  the  point  of  making  proof  and  payment,  but  had  failed 
in  the  last  essential  particular.  In  effect,  they  had  withdrawn  the  land 
irom  market  upon  the  records,  hj  making  the  application,  sworn  state- 
ment, and  publication,  and  then  denuded  the  laud  of  it«  timber,  reuder- 
ing  it  valueless.  You  informed  the  local  officers  that  proof  and  pay- 
ment should  be  made  within  a  reasonable  time  after  the  expiration  of 
sixty  days  from  the  date  of  Urst  publication  of  notice  of  application, 
and  instructed  them  to  notify  each  claimant  uuder  said  act,  that  he  is 
required  to  make  the  necessary  proof  and  payment  within  ninety  days 
from  date  of  his  original  application. 

In  a  letter  of  instructions  issued  by  you  on  the  19th  of  August,  1884, 
addressed  to  the  register  and  receiver  at  Humboldt,  California,  (3  L. 
D.,  84),  you  called  particular  attention  to  the  circular  of  May  1, 1880, 
and  informed  said  officers  that  they  would  in  future  be  governed  strictly 
by  the  instructions  contained  in  said  circular,  which  required  proof  and 
pa^'ment  to  be  made  '*  after  the  expiration  of  the  sixty  days  of  publica- 
tion and  within  ninety  days  from  date  of  original  appUcatiou." 

In  the  general  circular  issued  by  your  office  on  the  1st  of  March,  1884, 
on  page  33,  it  was  distinctly  stated  that  the  proof  to  be  presented  by 
applicants  might  be  "  taken  before  the  register  and  receiver,  or  any 
officer  in  the  district  in  which  the  land  lies,  authorized  to  administer 
oaths  and  using  an  official  seal.'' 

The  next  circular  issued  on  the  subject,  was  under  date  of  May  21, 
1887  (6  L.  D.,  114),  wherein  local  officers  were  instructed  to  insist  upon 
the  proof  and  paymeut  being  made  after  sixty,  and  withiu  ninety  days 
from  date  of  original  applicariou  and  publication,  and  stated  that  the 
published  notice  must  state  the  time  and  place  when,  and  name  the 
oflScer  before  whom,  the  party  intends  to  offer  proof,  which  proof  must 
be  made  before  the  register  or  receiver. 

These  instructions  remained  in  force  until  September  5, 1889,  when 
tbe  ninety  days  regulation  was  dispensed  with,  aud  tlie  registers  in- 
structed to  fix  the  date  for  making  proof  and  payment  in  the  notices 
famished  by  them,  at  a  reasonable  time  alter  due  publication,  (9  L.D., 
384). 

Neither  the  law,  nor  any  instructions  issued  in  x>ursuance  of  its  pro- 
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yisions,  prior  to  those  of  May  21, 1887,  required  the  notice  to  be  pub 
lished  to  state  the  time  and  place  when  proof  would  be  offered,  or  the 
officer  before  whom  it  would  be  made.    Bosemyre  was  only  required  to 
comply  with  the  provisions  of  the  law,  and  with  the  regulations  in  force 
at  the  time  his  application  and  proof  were  made. 

In  his  letter  to  the  register  of  August  28, 18S6,  in  which  he  demanded 
a  return  of  the  money  paid  by  him,  Bosemyre  gave  notice  that  should 
Feliz  not  be  found,  and  his  pre-emption  lapse  by  time,  he  claimed  the 
first  right  to  the  land  under  his  timber  application.  There  being  no 
statutory  provisions  for  any  such  notice,  no  rights  were  secured  by 
such  statement. 

So  far  as  appears  by  the  record,  the  receipt  and  final  certificate  issued 
by  the  register  and  receiver  to  Bosemyre  on  the  30th  of  April,  1888, 
were  issued  without  any  new  notice,  or  any  showing  made  by  him  at 
that  time.  The  Department  held  in  the  case  of  Sven  P.  Jaussen  (12  L. 
D.,  561),  that  where  payment  was  not  made  at  the  time  fixed  for  the 
completion  of  the  entry,  the  applicant  might  be  permitted  on  new  notice, 
and  in  the  absence  of  adverse  claims,  to  complete  the  purchase.  This 
is  not  such  a  case,  as  it  seems  that  payment  was  tendered  at  the  time 
the  proof  was  made,  but  the  Janssen  case  seems  to  lay  down  the  rule 
that  certificate  cannot  be  issued  at  a  time  subsequent  to  that  of  making 
proof,  without  new  notice,  and  in  the  event  of  adverse  claims. 

I  have  given  the  law  under  which  Bosemyre's  application  was  made, 
the  regulations  of  the  General  Land  Office  issued  in  pursuance  of  said 
law,  and  the  facts  disclosed  by  the  record  of  the  case,  careful  consider- 
ation. 

My  conclusion  is,  that  Bosemyre  complied  with  the  provisions  of  the 
law,  and  with  the  regulations  of  the  Land  Office  then  in  force,  in  mak- 
ing his  application,  proof,  and  payment.  That  by  yielding  to  the  ruling 
of  the  local  officers  in  withholding  receipt  and  certificate,- without  ap- 
peal, and  in  demanding  and  securing  the  return  of  the  purchase  price 
of  the  land,  he  abandoned  all  claim  to  any  land  included  in  his  ap]»lica> 
tion,  notwithstanding  his  notice  in  his  letter  to  the  register.  Tliat  the 
land  for  which  Shattuck  made  homestead  entry,  was  subject  to  such 
entry  at  the  time  the  same  was  made,  and  that  no  portion  of  the  land 
covered  thereby  can  be  taken  from  him  without  notice,  and  an  oppor- 
tunity to  defend  his  entry.  That  the  receipt  and  certificate  issued  by 
the  local  officers  to  Bosemyre  on  the  30th  of  April,  1888,  was  unauthor- 
ized, and  conferred  upon  him  no  rights  in  the  land  in  controversy,  su- 
perior to  the  adverse  claims  of  Shattuck. 

It  follows,  therefore,  that  the  final  certificate  issued  to  Bosemyre 
must  be  canceled,  and  the  entry  of  Shattuck  allowed  to  remain  intact. 
Departmental  decision  of  August  6, 1892,  is  modified  accordingly,  and 
your  decision  of  June  29, 1891,  so  far  as  it  conflicts  with  the  conclusioDs 
herein  expressed,  is  reversed. 
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HOMESTSAI)  ENTRY-GUARBIAN— APPEAL. 

Sabah  J.  Campbell. 

Tbe  TaUdity  of  a  guardian's  appointment,  and  the  acts  of  the  gnardian  therennder, 
are  not  matters  that  oan  be  assailed- collaterally  in  proceedings  before  the  De- 
partment. 

The  right  to  be  heard  on  appeal  from  adverse  action  taken  on  a  homestead  entry 
can  only  be  exercised  by,  or  on  behalf,  of  the  actnal  successor  in  interest  in  case 
of  the  entryman's  death. 

Secretary  Noble  to  ihe  Commissioner  of  the  General  Land  Office^  Febru- 
ary J31j  1893. 

This  is  an  application  by  Hugh  Lambert  asking  that  the  papers  re- 
lating to  cash  entry  Ko.  465  for  land  in  the  Durango,  Colorado,  land 
district,  be  certified  to  this  Department  for  consideration. 

It  appears  that  Sarah  J.  Campbell  filed  her  pre-emption  declaratory 
statement  October  4,  1880;  that  February  9,  1881,  William  H.  Lam- 
bert made  his  homestead  entry;  that  said  filing  and  entry  being  in 
conflict^  Campbell  and  Wm.  H.  Lambert  entered  into  an  agreement 
whereby  each  agreed  to  relinquish  one  "  forty '^;  that  Campbell  com- 
plied with  this  agreement  and  on  July  5, 1890,  made  cash  entry  for  her 
claim  so  diminished;  that  Wm.  H.  Lambert  failing  to  relinquish,  as  he 
had  agreed  to,  his  homestead  entry  conflicted  with  Campbell's  cash 
entry  to  the  extent  of  the  land  here  in  question.  This  land  is  described 
by  the  plat  of  December  22, 1891,  as  lot  6,  Sec.  4,  and  lot  7,  Sec.  3,  T. 
35  N.,  R.  9  W.,  Durango,  Colorado. 

By  decision  dated  March  26, 1892,  yon  canceled  Lambert^s  homestead 
entry  to  the  extent  of  the  tracts  described.  Appeal  from  this  decision 
was  taken  by  Hugh  Lambert  claiming  as  father  and  sole  heir  of  Wm. 
H.  Lambert,  deceased.  By  decision  dated  September  9, 1892,  you  de- 
nied said  apx>eal.  Thereupon  the  said  Hugh  Lambert  filed  the  pending 
application. 

It  is  set  out  in  your  decision  of  September  9, 1892,  that  Wm.  H. 
Lambert  died  "leaving  a  wife  who  was  divorced  from  him  in  1886,"  and 
that  with  the  papers  before  you  was  "a  certificate  from  the  county 
court  .  .  .  appointing  Irene  A.  Lambert  as  guardian  for  Minnie 
Lambert,  minor  heir  of  WiUiam  H.  Lambert,  deceased."  You,  accord- 
ingly, hold  that  under  "  the  homestead  law  the  right  to  the  land  en- 
tered, upon  the  death  of  the  entrymau  inures  to  the  widow,  then  to  the 
minor  child  or  children;"  and  that  as  "  no  one  but  her  duly  appointed 
guardian  had  any  right  to  appeal  from  the  decision  of  March  26, 1892" 
the  said  appeal  of  Hugh  Lambert  can  not  be  entertained. 

The  material  allegations  contained  in  the  application  are,  that  said 
Minnie  Lambert  was  not  born  in  wedlock  and  consequently  is  without 
right  of  inheritance;  that  Irene  Lambert  her  guardian,  is  a  daughter  of 
said  Sarah  J.  Campbell,  now  deceased,  and  that  in  the  interest  of 
Campbell's  estate,  she  took  no  appeal  from  your  said  decision. 
12771— VOL  16 12 
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Thus  the  motion  is  based  solely  apon  allegations  to  the  effect  that 
the  conrt  erred  in  appointing  Irene  Lambert  goardian,  as  aforesaid^ 
and  that  she,  from  interested  motives,  neglected  her  duty. 

It  was  shown  by  the  certiflcate  of  the  conrt,  which  of  conrse  imports 
verity ;  that  Irene  Lambert  was  the  duly  appointed  guardian  of  tlie 
entryman's  minor  chUd.  Hence  neither  the  validity  of  such  appoint- 
ment  nor  the  acts  of  the  guardian  thereunder  are  matters  that  can  be 
assailed  collaterally  in  a  proceeding  before  this  Department.  So  far 
as  now  appears  the  said  Irene  Lambert  is  still  guardian  as  aforesaid. 

It  follows,  as  you  have  well  held,  that  by  the  terms  of  the  homestead 
law,  she  alone  is,  in  the  premises,  entitled  to  be  heard  on  appeaL 

The  application  is  denied. 


MINING  CLAIM— PUBIilCATION  OF  KOTICB. 

Bbetell  v.  Swift. 

The  register  of  the  local  office  may  properly  ezeroiBe  his  official  discretion  In  desig- 
nating  the.  newspaper  nearest  the  olaim  for  tHe  publication  of  the  notice  of  a 
mineral  application. 

Secretary  Noble  to  the  Oommimoner  of  the  General  Land  Offlce^  February 

J^lj  1893. 

The  appeal  and  other  papers  in  this  case  have  been  certified  to  this 
Department  in  accordance  with  departmental  decision  of  June  28, 1892, 
(Bretell  v.  Swift,  14  L.  D.,  697)  to  which  reference  is  made  for  a  state- 
ment of  the  facts. 

The  appeal  is  based  upon  alleged  error  in  your  decision  of  February 
4, 1892,  relative  to  the  publication  of  the  notice  of  the  application  for 
a  patent,  in  which  you  held  that — 

The  publication  of  said  notice  was  not  made  in  a  newspaper  ''published  nearest  to 
snch  claim/'  as  required  by  Sec.  2325,  R.  S.,  and  paragraph  84  of  mining  circular. 

Said  section  requires  the  register,  xipou  the  filing  of  theiapplication 
for  a  mineral  patent  to  '^  publish  a  notice  that  such  application  has 
been  made,  for  the  period  of  sixty  days,  in  a  newspaper  to  be  by  him 
designated  as  published  nearest  to  such  claim.*^ 

It  is  contended  on  behalf  of  Bretell  that  the  publication  must  be  in  a 
newspaper  of  general  circulation  that  is  ^^  published  nearest  the  land, 
geographically  measured,"  according  to  the  instntction  of  April  21, 1886 
(Mining  Circular,  p.  43),  and  that  the  publication  in  this  case  was  not 
made  in  such  a  newspaper.  The  instructions  referred  to  relate  to  <^  final 
proof  notices  "  in  homestead  and  pre-emption  entries  under  the  act  of 
March  3,  1879  (20  Stat.,  472),  and  are  in  addition  to  the  instractions 
contained  in  the  circular  of  July  31, 1884  (3  L.  D.,  52). 
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In  Tomay  v.  Stewart  (1  L.  D.,  570)  it  was  held  in  relation  to  the  pub- 
lication required  by  said  section  2325  as  follows : 

The  purpose  of  theieqtiired  publication  Ib  to  notify  persona  holding  adverse  claims 
of  the  application  for  patent,  and  thns  giye  them  opportunity  to  protect  their  inter- 
ests. The  register  may,  therefore,  exerolae  his  official  Judgment  as  to  whether  or 
not  a  certain  publication  is  such  newspaper  within  the  meaning  of  the  law;  and  if 
it  is  not,  he  may  designate  another  which  wiU  effect  the  object  of  the  publication. 
But  an  arbitrary  order  manifestly  in  yiolation  of  the  statute  and  showing  an  unrea- 
sonable departure  from  its  requirement  would  not  be  tolerated. 

In  Erie  Lode  v.  Oameron  Lode  (10  L.  D.,  655,  657),  the  above  doc- 
trine is  reaffirmed. 

The  register  of  the  local  office  at  Bapid  City,  South  Dakota,  in  his 
letter  of  January  18, 1892,  gives  the  reason  why  the  notice  in  the  pres- 
ent case  was  published  in  the  Dead  wood  WeeUy  Pioneer,  instead  of  a 
Lead  City  newspaper,  as  follows: 

Although  in  an  air  line  Lead  City  may  be  a  little  nearer  to  the  claim  than  Dead  wood, 
a  mountain  intervenes  between  the  claim  and  Lead  City,  and  communication  be  ween 
the  daim  and  Deadwood  is  much  easier  and  quicker  than  between  Lead  City  and 
the  claim;  that  in  fact  greater  publicity  was  secured  by  publication  in  the  Dead- 
wood  Pioneer;  that  it  is  the  oldest  paper  in  the  Black  Hills,  and  probably  has  the 
laigest  oiroulation. 

In  view  of  this  statement  I  am  of  the  opinion  that  the  register 
did  not  exceed  the  official  discretion  vested  in  him  by  ordering  said 
publication  in  the  Deadwood  Pioneer. 

By  a  second  affidavit  filed  May  25, 1891,  said  Bretell  alleges  that 
the  notice  of  said  application  was  only  posted  on  said  claim  <^  on  the 
door  of  the  tunnel  of  the  Sulphur  Lode."  It  is  contended  on  his  be- 
half that  such  posting  was  not  ^^  in  a  conspicuous  place  on  the  land," 
as  is  required  by  said  section  2325.  There  are  affidavits  and  counter 
affidavits  upon  this  point.  On  the  one  side  it  is  said  that  the  door  of 
the  tunnel  '^is  the  usual  place  in  such  workings  for  the  posting  of  a  no- 
tice of  application  for  patent,"  and  that  in  this  case  it  was  the  most 
suitable  and  conspicuous  place  on  the  land.  On  the  other  side  it  is 
said  that  the  door  was  several  feet  under  ground,  where  it  oould  not  be 
readily  discerned. 

The  United  States  deputy  mineral  surveyor,  who  assisted  in  posting 
the  notice,  makes  affidavit — 

That  this  notice  was  posted  on  the  door  of  the  tumie!,  not  exceeding  ten  feet  under 
cover,  and  in  the  most  conspicuous  place  on  the  claim.  That  this  tunnel  is  the 
principal  impTOTement  on  the  claim,  is  ahout  on  a  leyel  with  the  road,  near  the  end 
line  of  the  olaim,  and  can  easily  he  seen  from  the  road.  That  the  notice  was  posted 
on  the  door  of  the  tunnel  as  a  safe  sheltered  place;  that  it  was  easUy  seen  from  the 
road,  and  in  affianVs  Judgment  no  hotter  place  could  have  heen  chosen  that  would 
BO  weU  oomhine  safety,  security,  conspicuity  and  puhUcity  for  the  posting  of  the 
notice. 

The  usual  proof  of  the  posting  of  the  notice  on  the  claim  was  made  to 
the  satisfiKrtaon  of  the  local  officers. 
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The  concurring  action  of  these  several  oflBcers  should  not  be  over- 
turned unless  clearly  wrong.  Inasmuch,  however,  as  the  affidavits 
relating  to  the  posting  of  said  notice  on  the  land  have  not  been  passed 
ui)on  by  you,  they  are'  returned  for  your  consideration,  without  the  ex- 
pression of  any  opinion  on  my  part  as  to  the  validity  of  said  posting. 

Tour  judgment  is  reversed. 


PRACTICE— BEHEARING— RULE  79* 

Grothjan  V.  Johnson. 

The  CommissioneT  of  the  General  Land  Office  is  witbont  authoTity  nndei  Rnle  72  ol 
Practice  to  consider  a  showing  made  for  a  rehearing;  where  the  application  and 
showing  thereunder  has  been  considered  by  the  Department  and  the  application 
denied. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  February 

21j  1893. 

On  November  30, 1892,  counsel  for  Louise  0,  Grothjan  filed  an  appli- 
cation for  a  writ  of  certiorari  in  the  case  of  said  Grothjan  v.  Joseph  L. 
Johnson,  involving  the  SW.  J,  Sec,  14,  T.  9  8.,  E.  5  W.,  Boise  City, 
Idaho. 

On  motion  for  review,  in  the  above  mentioned  case,  (15  L.  D.,  195) 
filed  May  21, 1892,  certain  affidavits  were  filed  here,  in  which  it  was 
claimed  by  counsel  there  was  a  showing  sufficient,  in  the  exercise  of 
the  discretionary  power,  under  Rule  72,  (Rules  of  Practice)  to  order  a 
rehearing  in  the  case,  on  the  ground  of  newly  discovered  evidence. 
On  that  point  the  Department  decided  that: 

<^  The  affidavits  filed  in  support  of  this  ground  of  the  motion,  do  not 
show  any  newly  discovered  evidence." 

When  the  case  wafl  returned  to  you  for  action,  counsel  for  Grothjan 
filed  a  motion  before  you,  entitled  *^  Motion  for  Review,"  in  which 
they 

Ask  thaty  in  promnlgating  said  decision  of  the  Secretary,  yon  will  carefnlly  ex- 
amine so  much  of  said  motion  of  May  21,  1892,  as  asked  for  a  rehearing,  together 
with  the  affidavits  in  support  of  the  same,  in  connection  with  the  entire  record,  and 
that  you  will  order  a  rehearing.'' 

You  decided  on  September  12, 1892,  that  you  were  without  jurisdic- 
tion in  the  matter,  because  the  Secretary  had  distinctly  passed  upon 
the  affidavits,  and  had  held  that  no  sufficient  reason  was  shown  for  a 
rehearing,  and  therefore  declined  to  entertain  the  application.  They 
filed  an  appeal  firom  your  decision,  claiming  that  by  my  said  decision  it 
was  held  that  their : 

Motion  did  not  come  within  the  Rules  of  Practice  Nos.  76  to  SO,  governing  reviews 
and  rehearings,  hut  he  (the  Secretary)  expressly  declined  to  act  upon  our  suggestion 
that  he  should  order  a  rehearing  under  Rule  72,  on  the  express  ground  that  that  was 
a  matter  for  the  exclusive  consideration  of  the  Commissioner.  The  effect  of  said 
action  of  September  12, 1892,  is  to  deny  to  our  client  the  proper  consideration  of  her 
affidavits,  as  they  can  only  he  considered  under  Rule  72. 
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This  appeal  you  declined  to  forward  to  the  Department.  Thereupon 
counsel  file  this  application,  claiming  that  ii\justice  will  be  done  the 
plaintiff  if  the  existing  decisions  are  allowed  to  stand^  and  they  insist 
<<  that  the  Commissioner  be  instructed  that  he  has  the  power  to  examine 
and  pass  upon  the  question  of  ordering  a  new  hearing  under  Rule  72, 
and  that  he  be  directed  to  pass  upon  our  within  motion  to  that  effect." 

In  construing  Bule  72,  in  that  decision,  it  was  said: 

Fiom  the  language  used^  it  is  quite  evident  that  this  Bule  does  not  apply  to  pro- 
ceedings before  this  Department,  but  is  confined  to  the  Commissioner  of  the  General 
Laod  Office. 

This  inter]iretation  of  the  rule  was  only  intended  to  apply  to  such 
instances  where  the  showing  was  originally  made  before  the  Oommis- 
sioner,  and  not  where,  as  in  this  case,  the  affidavits  are  first  presented 
for  consideration  in  this  Department,  and  passed  upon  by  it.  It  would 
surely  be  an  anomalous  situation,  to  say  the  least,  that  would  clothe 
the  inferior  tribunal  with  authority  to  again  consider  and  pass  upon 
the  decision  of  the  superior,  by  piece  meal,  as  is  insisted  upon  by  this 
motion.  It  would  be  doing  violence  to  every  principle  of  the  doctrine 
of  res  adjudicata. 

The  motion  is  denied. 


Bakeb  et  al.  v.  BiaoB. 

Motion  for  review  of  departmental  decision  of  July  13, 1892,  15  L.  D., 
41y  denied  by  Secretary  Kohle^  February  21y  1893. 


KINING  CLAIM-MILL  SITE— HOMESTEAD. 

Adams  et  al.  v.  Simmons.* 

The  rights  and  equities  growing  otit  of  the  location  of  a  mill  site  and  the  erection  of 
a  mill  thereon  exolnde  the  land  from  auhBeqnent  homestead  appropriation,  though 
the  claim  for  the  mill  site  is  irreg^ularly  asserted  and  requires  amendment. 

First  Assistant  Secretary  Chandler  to  the  Oommissioner  of  the  General 

La/nd  Office,  October  17, 1892. 

On  the  11th  of  October,  1888,  Anen  Simmons  made  homestead  entry 
for  the  NB.  J  of  the  KB.  J,  and  S.  i  of  the  KE.  J  of  Sec.  26,  T.  14  N.,  R. 
70  W.,  and  the  KW.  i  of  the  NW.  J,  or  lot  1,  of  Sec.  30,  T.  14  K.,  R.  69 
W.,  Cheyenne  land  district,  Wyoming,  alleging  settlement  in  Kovem- 
ber,  1881. 

On  the  2d  of  June,  1890,  he  gave  due  notice  of  his  intention  to  make 
final  proof  on  the  12th  of  July  of  that  year,  on  which  date  James  Adams, 
Horace  E.  Adams  and  John  L.  Morgan,  each  filed  a  protest  against  the 
acceptance  of  said  proof. 

•Not  reported  in  Vol.  15. 
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The  hearing  which  followed  these  protests,  resulted  in  a  decision  by 
the  local  officers  on  the  22d  of  December,  1890,  in  which  they  recite  the 
flEusts  established  by  the  evidence,  and  cite  the  law  applicable  thereto, 
and  conclude  by  saying; 

The  protests  filed  by  Jamee  Adanuiy  Horaoe  E.  Adams  and  John  L.  Morgan  are 
dismiBsedy  subject  to  appeal  to  the  Commissioner  of  the  General  Land  Office^  within 
the  time  aUowed  by  law. 

The  protestants  availed  themselves  of  their  right  in  that  respect,  and 
by  a  Joint  appeal,  took  the  case  to  your  office.  On  the  21st  of  Decem- 
ber, 1891,  you  rendered  a  decision  in  the  case,  which  you  concluded  by 
saying: 

As  a  preponderanoe  of  the  evidenee  in  the  ease  at  bar  shows  that  it  wonldnot  pay 
to  mine  the  lodes  aforesaid|  and  that  the  land  is  more  valuable  for  agrionltaial  par- 
poses,  yonr  decision  is  affirmed  to  the  extent  of  dismissin  j;  said  protests  and  mineral 
applications  wiU  not  be  allowed  to  be  made  for  this  land. 

The  millsite  in  lot  1,  section  30,  T.  14  K.,B.  69  W.,  as  far  as  based  npon  mining 
daims  in  conflict  with  the  NE.i  of  the  NE.^,  and  S.i  of  the  NE.^  of  Seo.26,  and 
npon  the  Jay  Eye  See  and  Texarkana  lodes  are  held  invalid. 

Upon  dne  consideration,  I  am  of  the  opinion  that  there  are  snch  rights  and  eqni- 
ties  growing  out  of  the  location  and  building  of  the  mill  on  the  Lenox  minsite, 
prior  to  Sinmion's  entry  as  to  warrant  the  holding  of  H.  E.  No.  2132  for  cancellation 
as  to  the  tract  included  in  said  millsite.    It  is  so  held. 

James  Adams,  who  has  apparently  acted  in  good  faith,  wiU  be  aUowed  thirty  days' 
time  from  notice  hereof  in  which  to  change  his  location  of  the  Lenox  millaltey  so  as 
to  daim  the  same  under  the  last  clause  of  section  2337,  U.  S.  Revised  Statutes. 

The  protestants  unite  in  a  joint  appeal  from  yonr  decision  to  the  De- 
partment. 

The  facts  which  induced  the  conclusion  reached  by  you,  and  an* 
nounced  in  your  decision,  are  stated  therein,  and  an  examination  of 
the  record  in  this  case  inclines  me  to  concur  in  the  conclusion  reached 
by  you. 

Finding  no  error  in  the  decision  appealed  from  it  is  hereby  afBimed. 


Bbadfobd  v.  Aleshibb. 

Motion  for  review  of  departmental  decision  of  August  27, 1892|  15  L. 
D.y  2SS,  denied  by  Secretary  Koble,  February  21, 1893. 
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SUCCESBFXJJj  CONTESTAirr-ACT  OF  JTTNB  15, 1880-CONFIBMATIOK. 

MUBPHY  V.  MENNIS  ET  AL. 

Tbe  pTefbrred  right  of  a  Bnoeesaftal  conteatiant  cannot  be  defeated  by  an  application 
to  pniohaee  the  laud  under  the  act  of  July  15, 1880. 

The  transferee  of  a  homesteader,  who  made  cash  entry  under  the  act  of  June  15, 
1980,  in  the  face  of  a  contest,  does  not  occupy  the  status  of  a  bona  fide  purchaser 
under  section  7,  act  of  March  3, 1891,  where  he  has  full  knowledge  of  the  as- 
serted adverse  claim  of  the  contestant  and  his  preferred  right  of  entry. 

Secretary  Noble  to  the  Oommissiofier  of  the  General  La/nd  Office^  Febru- 
ary 21^  1893. 

This  motion  is  filed  by  Charles  L.  Mennis  and  Henry  G.  Hand,  trans- 
feree,  for  review  of  the  decision  of  the  Department  of  November  23, 
1891,  awarding  to  Edwin  L.  Murphy  the  preference  right  as  a  success- 
fal  contestant  to  make  entry  of  lots  1  and  2,  Sec.  2,  T.  26  S.,  B.  12  W., 
Larned,  Kansas. 

The  tracts  in  controversy  are  embraced  in  the  cash  entry  of  Mennis, 
made  December  15, 1885,  under  the  act  of  June  15, 1880,  which  was 
Bold  and  transferred  to  Henry  0.  Hand  January  1, 1886,  and  the  ques- 
tion presented  by  the  motion  for  review  is,  whether  said  entry  is  con- 
firmed by  the  7th  section  of  the  act  of  March  3, 1891  (26  Stat.,  1095). 

It  appears  from  the  record  that  Mennis  made  homestead  entry  of 
this  tract.  May  10, 1879,  and  Murphy  filed  afQdavit  of  contest  against 
the  entry,  April  12, 1883,  charging  abandonment,  etc. 

On  tbe  day  set  for  the  hearing,  the  local  officers  dismissed  the  con- 
test, because  of  defective  service,  and  Hand  filed  a  contest  against  said 
entry,  but,  upon  the  appeal  of  Murphy,  you  held  that  the  contest  was 
not  defective,  and  directed  the  local  officers  to  proceed  with  the  hear- 
ing. 

On  the  day  set  for  the  hearing,  Mennis  applied  to  make  proof  and 
purchase  under  the  act  of  June  15, 1880,  and  Hand  then  filed  a  waiver 
of  all  rights  under  his  contest,  and  the  papers  were  forwarded  to  your 
office  for  action  thereon. 

On  July  0, 1885,  you  directed  the  local  officers  to  allow  Mennis  to 
make  cash  entry  under  the  act  of  June  15, 1880,  whereupon  Murphyj 
on  October  2, 1885,  filed  in  the  local  office  a  protest  against  your  action 
allowing  said  entry,  and  also  an  appeal  therefrom.  Pending  said  ap- 
peal, to  wit,  on  December  15, 1885,  the  local  officers  allowed  Mennis  to 
purchase  the  land  under  the  act  of  June  15,^1880,  and  issued  final  cer- 
tificate. 

On  January  13, 1886,  you  dismissed  Murphy's  protest  and  appeal ; 
but,  on  February  24, 1886,  upon  an  application  filed  by  Murphy  for  re- 
consideration, you  discovered  that  your  decisions  of  July  9, 1885,  and 
January  13|  1886,  were  rendered  upon  a  mistake  of  fact,  and  you  re- 
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yoked  said  decisions  in  yonr  letter  of  February  24, 1886,  to  the  local 
officers,  in  which  you  stated: 

I  find  that  the  action  of  this  office  of  July  9, 1886,  and  January  Id,  1886,  in  refua 
ing  to  consider  the  protest  of  £.  L.  Murphy  against  0.  L.  C.  Mennis  heing  allowed 
to  purchase  under  the  act  of  June  15, 1880,  the  land  covered  by  the  latter's  home- 
stead entry  No.  4925,  on  the  ground  that  Murphy  filed  waiver  of  all  right  to  said 
tract  by  virtue  of  his  contest,  so  far  as  the  same  affected  the  right  of  Mennis  to  make 
such  purchase,  was  erroneous  in  that  it  now  appears  that  such  waiver  was  the 
waiver  filed  by  H.  C.  Hand,  the  prior  contestant. 

On  May  14, 1886,  in  passing  upon  Murphy's  protest,  you  held  that 
Mennis  Avas  not  entitled  to  purchase,  and  directed  the  trial  upon  Mur- 
phy's contest  to  proceed,  which  decision  was  affirmed  by  the  Depart- 
ment on  appeal,  holding  that  the  right  of  purchase  lemains  suspended 
pending  tlie  determination  of  the  contest. 

A  hearing  was  thereafter  had  upon  the  contest  of  Murphy,  and  the 
local  officers  recommended  that  the  homestead  entry  of  Mennis,  as 
well  as  the  cash  entry  which  had  been  erroneously  allowed,  be  canceled, 
and  that  Murphy  should  be  allowed  the  preference  right  of  entry, 
which  decision  was,  on  June  12, 1890,  affirmed  by  your  office,  and  said 
entries  held  for  cancellation. 

On  November  23, 1891,  the  Department,  upon  the  appeal  of  Mennis, 
modified  your  decision,  and  directed  that  the  cash  entry  of  Mennis  should 
stand  suspended,  and  that  if  Murphy  applied  to  make  entry  within  the 
statutory  period,  the  homestead  and  cash  entry  of  Mennis  should  be 
canceled  5  otherwise  to  remain  intact. 

Mennis  and  Hand,  transferee,  ask  that  said  decision  maybe  reviewed, 
because  of  error  in  not  holding  that  the  cash  entry  of  Mennis,  made 
December  16, 1885,  and  transferred  to  Henry  0.  Hand,  a  bona  fide  pur- 
chaser, prior  to  January  1, 1886,  comes  within  the  confirmatory  provi- 
sions of  the  7th  section  of  the  act  of  Mai'ch  3, 1891  (26  Stat.,  1095), 

The  final  certificate  purchased  by  Hand  was  issued  upon  an  entry 
made  under  the  act  of  June  16, 1880,  which  authorized  thepui-chaseby 
cash  entry  of  lands  theretofore  entered  under  the  homestead  law,  irre- 
spective of  the  validity  of  the  entry,  or  failure  to  comply  with  the  home- 
stead law,  provided  the  land  was  subject  to  homestead  entry.  Such 
right,  however,  was  subject  to  the  superior  right  of  a  contestant  to 
show  the  invalidity  of  the  entry,  and  thereby  secure  a  preference  right 
to  enter  the  land  as  against  the  right  to  purchase  under  the  act  of 
June  15, 1880. 

When  Mennis  declined  to  defend  his  homestead  entry,  which  was 
attacked  by  the  contest  of  Murphy,  and  applied  to  purchase  under  the 
act  of  Juno  15, 1880,  he  virtually  admitted  the  charges  alleged  in  the 
affidavit  of  contest,  and  Murphy's  preference  right  to  enter  the  land  as 
a  successftil  contestant,  conferred  by  the  2d  section  of  the  act  of  May 
14, 1880,  was  practically  secured,  and  could  not  be  taken  away  by  an 
application  to  purchase  under  the  act  of  June  15, 1880.  Friese  f  •  Hob- 
son,  4  L.  D.,  580. 
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The  right  of  Murphy,  as  an  adverse  claimant,  does  not  depend  upon 
an  nndetermined  contest  against  the  entry  under  which  the  purchaser 
claims  title,  but  under  a  contest  against  a  homestead  entry  which  had 
been  practically  determined,  and  the  rights  of  the  parties  fixed,  on 
July  26, 1884,  when  Mennis  abandoned  the  defense  to  his  entry  and 
applied  to  purchase  under  the  act  of  June  15, 1880. 

But,  furthermore,  the  decision  of  July  9, 1885,  allowing  Mennis  to 
make  cash  entry,  and  the  decision  of  January  13, 1886,  dismissing  the 
appeal  and  protest  of  Murphy,  were  the  result  of  a  mistake,  it  being 
stated  in  said  decisions  that  Murphy  had  filed  a  waiver  of  his  right  to 
enter  the  tract  by  virtue  of  his  contest,  so  far  as  it  affected  the  right 
of  Mennis  to  purchase;  whereas  the  waiver  referred  to  was  the  waiver 
filed  by  Hand,  the  second  contestant. 

The  Commissioner  not  only  had  the  authority,  but  it  was  his  duty, 
even  of  his  own  motion,  to  revoke  and  set  aside  said  decisions,  as  he 
did  by  his  decision  of  February  24, 1886,  and  to  reinstate  Murphy  in 
all  his  rights  as  a  contestant,  which  decision  was  affirmed  by  the  De- 
partment. The  cash  entry  was  therefore  virtually  canceled,  aud  no 
right  could  be  acquired  thereunder  that  was  not  subject  to  the  rights 
of  Murphy  as  an  adverse  claimant,  which  became  complete  upon  the 
formal  and  final  cancellation  of  the  homestead  entry  of  Mennis  by  your 
decision  of  June  12, 1890. 

But,  independently  of  this.  Hand  was  not  a  bona  fide  purchaser, 
because  he  had  full  knowledge  of  the  appeal  aud  protest  of  Murphy 
and  of  his  preference  right  to  enter  the  land  as  a  contestant,  which 
could  not  be  defeated  by  a  purchase  under  the  act  of  June  16, 1880. 

Whether  Murphy  filed  his  appeal  in  time  can  make  no  difference. 
The  purchaser  had  notice  of  the  proceedings  by  which  Murphy  asserted 
a  right  to  make  entry  in  preference  to  the  right  of  Mennis,  or  his  as- 
signee, to  purchase,  which  were  pending  and  of  record  when  Hand 
applied  to  purchase. 

The  motion  for  review  is  therefore  denied. 


Eapfeety  v.  Templetgn.* 

The  departmental  decision  of  May  5, 1892, 14  L.  D.,  468,  reversed  on 
review,  by  Secretary  Koble,  February  21, 1893. 

*Thi8  action  rests  on  the  discovery  of  error  in  the  facts  as  found  in  the  first  deci- 
aion,  and  does  not  affect  the  legal  conclusion  announced  therein* 
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MINING  CIjAIM— liOBS-PIiACBB  liOGATION. 

SiLYEB  QUBEN  LODE. 

A  lode  olftim  Inteisected  by  a  prior  plaoer  location  can  not  be  allowed  to  indnda 
ground  not  contignoas  to  that  containing  the  disooyery. 

Firit  As9i9tant  Secretary  Oha/ndler  to  the  Commissioner  of  ike  Qtneral 

Land  Office^  February  23  j  1893. 

This  is  an  appeal  by  A.  J.  Sterling  and  Wm.  J.  Boberts  from  yonr 
decision  of  May  19, 1892,  in  the  case  of  their  mineral  entry  Ko.  3623, 
made  December  31, 1891,  for  the  Silver  Qneen  and  three  other  lode 
claims  in  the  Leadyille,  Colorado,  land  district. 

It  appears  from  said  decision  wherein  the  facts  are  Bn£9cien11y  stated 
that  the  lode  line  of  the  Silver  Qneen  claim  is  intersected  by  the  Ari- 
zona placer  application  filed  prior  to  the  Silver  Qneen  location,  and 
the  latter  claim  is  thns  divided  into  two  non>contignons  parts,  to  wit, 
the  sontheasterly  and  northeasterly,  which  contain  respectively  about 
two  hnndred  and  five  hundred  feet.  The  Silver  Queen  discovery  be- 
ing located  upon  the  southeasterly  of  said  portions  you  find  that  the 
daimant^s  <<  right  to  the  Silver  Queen  lode  claim  does  not  therefore  ex- 
tend beyond  the  point  where  the  lode  line  intersects  the  east  side  line 
of  the  Arizona  placer  and  passes  within  it,"  and  accordingly  hold  said 
entry  for  cancellation  as  to  said  northeasterly  portion,  that  is,  for  so 
much  of  the  Silver  Queen  Lode  ^^  as  lies  north  of  the  point  where  the 
lode  line  first  intersects  and  passes  within  the  easterly  limits  of  said 
Arizona  placer." 

Where  two  veins  intersect,  the  junior  location  has,  by  the  provision 
of  section  2336,  B.  S.  <<  the  right  of  way  through  the  space  of  intersec- 
tion for  the  purposes  of  the  convenient  working  of  the  mine.'' 

In  the  case  of  intersecting  lode  claims  therefore,  an  entry  based  uiK)n 
the  subsequent  location  might  be  allowed  for  non- contiguous  portions 
of  ground. 

But  there  is  no  provision  of  law  giving  to  lode  claimants  such  right 
of  way  through  an  intersecting  placer  claim.  The  entry  here  in  ques- 
tion can  therefore  not  be  sustained  for  the  Silver  Queen  lode  claim  so 
as  to  make  it  include  ground  not  contiguous  to  that  containing  its  dis- 
covery. 

The  surface  right  is,  of  course,  simply  an  adjunct  to  the  lode  claim. 
Engineer  Mining  and  Developing  Company  (8  L.  D.,  361).  It  follows 
as  you  have  well  held  that  the  Silver  Queen  lode  claim  ends  at  the 
I>oint  where  the  lode  in  its  onward  course  or  strike,  from  the  point  of 
discovery  intersects  the  exterior  boundary  of  the  ground  reserved  by 
the  application  for  the  Arizona  placer.    Gorrection  Lode,  15  L.  D.,  67. 

Your  judgment  as  hereinbefore  outlined  is  affirmed. 
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PBAOnCB-KOnCE  OF  DBCISION-ADBITIONAL  BNTBT. 

DOUOHKBTT  V.  BTJOX. 

A  motion  to  dismiBs  an  appeal  beoanae  not  taken  in  time  can  not  be  snstained,  where 
it  appears  that  the  notice  of  the  decision  did  not  contain  a  copy  of  the  same,  and 
that  the  appeal  was  subsequently  taken  within  the  required  time  ftom  the  re- 
ceipt of  such  copy. 

The  fact  that  an  entry  is  not  properly  made  of  record  in  the  local  office  can  not 
prejudice  the  claim  of  one  who  has  fully  complied  with  the  law. 

The  right  to  make  an  additional  homestead  entry  under  the  act  of  March  S,  1879,  ia 
limited  to  those  who  by  existing  laws  were  restricted  to  an  entry  of  eighty  acres. 

Fir9t  As&i9tant  Secretary  Chandler  to  the  Oammissianer  of  the  General 

Land  Office^  February  24j  1893. 

Williain  Dougherty  has  appealed  froip  your  decision  of  November 
2, 1891,  holding  for  cancellation  his  additional  homestead  entry  for  the 
W.  i  of  the  SW.  1  (not  SE.  J,  as  yon  have  it),  Sec.  27,  T.  16  S.,  B.  1 
W.,  Los  Angeles,  California. 

Tlie  record  presents  the  following  facts: 

The  land  was  embraced  in  the  grant  to  the  Texas  Padflc  Bailroad 
Company,  but  was  restored  to  the  public  domain  by  act  of  February 
28,1885. 

August  17, 1876,  Dougherty  made  pre-emption  fQing  for  the  E.  J  of 
BE.  1,  Sec.  28,  same  township  and  range,  which  he  transmuted  to 
homestead  entry  October  5,  1878,  and  for  which  he  received  patent 
February  1, 1882.  This  tract  adjoins  the  land  in  controversy  on  the 
west  and  is  the  basis  for  this  additional  entry.  He  made  his  applica- 
tion for  such  entry  April  22, 1885,  under  the  act  of  March  3, 1879  (20 
Stat,  472). 

The  local  officers  rejected  his  application,  on  the  ground  that  his 
original  entry  was  transmuted  from  a  pre-emption  filing  to  a  homestead 
entry,  and  that  he  not  having  been  limited  to  eighty  acres  in  his  pre- 
emption claim,  did  not  come  within  the  remedy  of  the  act.  He  appealed, 
and,  by  letter  of  May  18, 1885,  your  office  reversed  their  action,  and  re- 
turned the  pax>ers,  with  instructions  to  the  local  officers  to  allow  the 
applicant  to  "  complete  his  entry." 

The  register  and  receiver  notified  the  attorney  of  Dougherty  of  the 
action  of  your  predecessor  (that  his  application  had  been  allowed),  and 
that  final  receipt  would  issue  thereon  ^'  on  receipt  of  fees."  His  attor- 
ney advised  him  that  no  fees  were  required,  and  Dougherty  paid  no 
farther  attention  to  the  matter,  but  continued  to  use  and  occupy  the 
land,  in  connection  with  his  original  homestead. 

This  was  the  status  of  the  tract  until  August  15, 1887,  when  El\jah 
Buck  filed  his  pre-emption  declaratory  statement  for  the  land  alleging 
settlement  on  the  2d  of  the  same  month.  He  built  a  house  and  moved 
on  to  the  tract,  and  cultivated  a  garden,  and  was  in  possession  on  Feb- 
ruary 4, 1889,  when,  after  due  notice,  he  offered  final  proof. 
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Dougherty  appeared  and  protested,  generally,  agaiust  the  acceptance 
of  Buck's  proof. 

Trial  was  had,  and,  on  September  5, 1889,  the  register  and  receiver 
found  in  favor  of  protestant,  and  that  the  pre-emption  filing  of  Buck 
was  erroneously  allowed,  and  recommended  its  cancellation,  and  by 
your  said  decision  their  action  was  reversed  and  the  additional  home- 
stead entry  of  Dougherty  held  for  cancellation. 

The  act  of  March  3, 1879,  under  which  Dougherty  additional  entry 
was  allowed,  is  as  follows: 

That  from  and  after  the  passage  of  this  act  the  even  sectionB  within  the  limits  of 
any  grant  of  publio  lands  to  any  railroad  company,  or  to  any  military  road  company, 
or  to  any  State  in  aid  of  any  railroad  or  miUtary  road,  shall  be  open  to  settlers  under 
the  homestead  laws  to  the  extent  of  one  hundred  and  sixty  acres  to  each  settler,  and 
any  person  who  has,  under  existing  laws,  taken  a  homestead  on  any  even  section 
within  the  limits  of  any  railroad  or  military  road  land  grant,  and  who  by  existing 
laws  shall  have  been  restricted  to  eighty  acres,  may  enter  under  the  homestead  laws 
an  additional  eighty  acres  adjoiniug  the  land  embraced  in  his  original  entry,  if  such 
additional  land  be  subject  to  entry;  or  if  such  person  so  elect,  he  may  surrender  his 
entry  to  the  United  States  for  cancellation,  and  thereupon  be  entitled  to  enter  lands 
under  the  homestead  laws  the  same  as  if  the  surrendered  entry  had  not  been  made. 
And  any  person  so  making  additional  entry  of  eighty  acreS|  or  new  entry  after  the 
surrender  and  cancellation  of  his  original  entry,  shall  be  permitted  so  to  do  without 
payment  of  fees  and  commissions;  and  the  residence  and  cultivation  of  such  person 
upon  and  of  the  land  embraced  in  his  original  entry  shaU  be  considered  residence 
and  cultivation  for  the  same  length  of  time  upon  and  of  the  land  embraced  in  bis 
additional  or  new  entry,  and  shall  be  deducted  from  the  five  years'  residence  and 
cultivation  required  by  law :  Provided,  That  in  no  case  shaU  patent  issue  upon  an 
additional  or  new  homestead  entry  under  this  act  until  the  person  has  actually,  and 
in  conformity  with  the  homestead  laws,  occupied,  resided  upon,  and  cultivated  the 
land  embraced  therein  in  at  least  one  year. 

It  will  be  observed  that,  while  no  fees  are  required  to  be  paid  by  the 
applicant  for  additional  entry,  yet  by  the  proviso  such  entryman  was 
required  actually  to  occupy,  reside  upon,  and  cultivate  the  land  for  one 
year  before  patent  could  issue. 

A  compliance  with  this  requirement  is  doubtless  what  was  meant  lu 
your  office  letter  of  May  18*,  1885,  directing  the  local  officers  to  allow 
Dougherty  to  ^^  complete  his  entry." 

But  the  act  of  May  6, 1886  (24  Stat.,  22),  dispensed  with  the  necessity 
of  cultivation,  residence,  and  occupation  of  the  additional  entry  when 
the  entryman  had  made  final  proof  under  his  original  entry;  so  that  at 
the  time  Buck  settled  upon  the  land  (August,  1887,)  Dougherty  had 
fidly  complied  with  all  the  requirements  of  the  law  then  existing.  The 
fact  that  his  entry  was  not  properly  entered  upon  the  tract  books  of  the 
local  office  can  not  be  allowed  to  prejudice  the  rights  of  the  entryman, 
who  had  fully  complied  with  the  law  before  the  initiation  of  Buck's 
claim. 

The  latter  could  not  have  been  ignorant  of  Dougherty's  daim,  for 
he  (Dougherty)  was  in  the  actual  possession  of  the  land  when  Buck 
settled  upon  it,  and  he  shows  by  his  own  testimony  that  he  knew  of 
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such  claim  on  the  part  of  Dougherty,  for  he  excuses  himself  for  his 
merger  cultivation  by  the  fact  that  Dougherty  forbade  him  to  culti- 
vate it 

There  are  some  questions  of  practice  raised  by  the  record ;  one,  a 
motion  by  counsel  for  Buck  to  dismiss  Dougherty's  appeal  from  your 
decision,  because  not  taken  in  time.  But  it  is  shown  that  the  notice 
to  Dougherty  of  your  decision  did  not  contain  a  copy  of  the  same. 
By  your  order  he  was  subsequently  served  with  a  copy  of  the  decision 
adverse  to  him,  and  his  appeal  is  within  the  required  time  from  the 
reception  of  such  copy,  and  the  motion  must  be  denied. 

It  is,  however,  alleged  by  counsel  for  Buck  that  his  entry  affidavit  is 
imperfect,  although  he  does  not  designate  in  what  particular  it  is  de- 
fective. 

On  examination,  I  find  that  it  contains  no  allegation  that  he  was 
not  a  soldier  or  a  sailor  in  the  Union  army.  This  fact  should  be  al- 
leged, or  made  to  appear  somewhere  on  the  record,  for  by  the  statute 
of  June  8, 1872  (Sec.  2304  B.  S.),  the  restrictions  as  to  entries  within 
railroad  limits  were  removed  as  to  soldiers,  sailors,  and  marines,  who 
had  served  for  ninety  days,  etc.,  and  the  act  under  which  he  made  his 
addition.al  entry  provides  only  for  the  relief  of  those  "who  by  existing 
laws  ha^e  been  restricted  to  eighty  acres." 

If  Domigherty  had  been  a  soldier  for  ninety  days,  etc.,  he  was  not  re- 
stricted, to  eighty  acres  when  he  made  his  original  entry,  and,  if  he 
chose  to  be  satisfied  with  that  amount,  when  the  law  allowed  him  one 
hundred  and  sixty  acres,  he  can  have  no  relief  under  the  statute  in- 
voked. 

The  record  does  not  show  positively  that  he  was  or  was  not  a  sol- 
dier, though  the  inference  would  seem  to  be  that  he  was  not,  because 
in  his  final  proof  on  original  entry  he  shows  that  he  has  resided  upon 
the  land  the  full  five  years.  You  will  therefore  require  him  to  make 
satisfactory  proof  by  affidavit,  or  otherwise,  that  he  had  not  served 
ninety  days  as  a  soldier,  etc.  If  such  proof  is  made  within  a  reasona- 
ble time  to  be  by  you  designated,  Buck's  'filing  will  be  canceled,  and 
patent  will  issue  to  Dougherty  for  the  land  in  controversy.  In  the 
event  of  his  failure  to  furnish  such  proof,  his  additional  homestead 
entry  will  be  canceled,  and  the  proof  of  Buck  accepted. 


FoBTHERN  Pacific  R.  R.  Co.  v.  Stevens. 

Motion  for  review  of  departmental  decision  of  December  8, 1892^  15 
L.  D.|  614,  denied  by  Secretary  Noble,  February  25, 1893, 
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OBBBB  OF  WITHDRAWAL— FOREST  RBSEBVATIOK* 

Battlement  Mesa  Forest  Bessrte. 

Lands  embraced  within  a  temporary  order  of  withdrawal  issued  bj  the  Department, 
with  a  view  to  creating  a  forest  reservation  under  the  act  of  March  3, 1891,  are 
by  such  order  excluded  from  settlement  and  entry,  pending  final  action  by  the 
President  in  the  matter  of  establishing  such  reservation. 

Secretary  N'oble  to  the  OommisHoner  of  the  General  Land  Office^  Febru- 
ary 25y  1893. 

I  am  in  receipt  of  your  letter  of  January  23, 1893,  transmitting  a  let- 
ter from  J.  Dempster  Smith,  Esq.,  in  relation  to  the  Battlement  Mesa 
Forest  Reserve,  in  Colorado. 

The  questions  involved  may  be  stated  as  follows: 

On  March  23, 1892,  certain  lands  in  Colorado  were  reserved  by  order 
of  the  heud  of  this  Department,  pending  an  examination  with  a  view 
to  creating  a  timber  reserve  under  the  act  of  Congress  approved  March 
3,  1891,  (26  Stat.,  1095). 

Under  date  of  December  24, 1892,  the  President  of  the  United  States 
issued  a  proclamation  creating  said  timber  reserve,  which  embraced 
most  of  the  lands  withdrawn  March  23,  1892.  Said  proclamation  con- 
cludes as  follows: 

Excepting  from  the  force  and  effect  of  this  proclamation  all  lands  which  may 
have  heen,  prior  to  the  date  hereof^  embraced  in  any  legal  entry,  or  covered  by  any 
lawful  filing,  duly  of  record  in  the  proper  United  States  land  office,  or  upon  which 
any  valid  settlement  has  been  made  pursuant  to  law,  and  the  statutory  period  with- 
in which  to  make  entry  or  filing  of  record  has  not  expired;  and  all  mining  claimB 
duly  located  and  held  according  to  the  laws  of  the  United  States  and  rules  and  regu- 
lations not  in  conflict  therewith :  Provided,  that  this  exception  shaU  not  continue  to 
apply  to  any  particular  tract  of  land  unless  the  entryman,  settler  or  claimant,  con- 
tinues to  comply  with  the  law  under  which  the  entry,  filing,  settlement  or  location 
was  made. 

It  is  represented  that  subsequent  to  the  date  of  withdrawal,  March 
23, 1892,  certain  parties  made  settlement  and  tendered  filings  or  entries 
for  a  portion  of  the  lands  thus  withdrawn,  and  the  question  arises  as 
to  the  proper  construction  to  be  put  upon  the  concluding  portions  of 
the  President's  proclamation,  above  cited,  so  far  as  this  class  of  cases 
is  involved;  and  the  further  question  arises  as  to  the  status  of  the 
claims  of  those  parties  who,  in  disregard  of  the  order  of  withdrawal, 
made  settlement,  location,  entry  or  filing  upon  those  lands  which  were 
restored  to  entry  after  the  President's  proclamation  was  issued. 

In  your  letter  you  say: 

It  appears  to  me  that  the  rights  of  such  persons  should  not  he  passed  upon  or 
prejudiced  hy  official  expressions  of  opinion,  in  advance  of  the  presentation  of  the 
actual  cases  for  action  in  regular  course. 

This,  no  doubt,  is,  in  general,  the  correct  rule,  and  is  in  accordance 
with  the  practice  of  the  Department,  and  each  case  must  be  determined 
upon  its  merits. 
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It  would  seem,  however,  to  be  proper  to  indicate  a  general  principle 
which  should  govern  in  cases  where  the  settlement  or  entry  was  initi- 
ated, or  attempted  to  be  initiated,  snbseqaent  to  the  date  of  with- 
drawal. 

I  consider  the  proposition,  that  the  head  of  this  Department  has  the 
authority  to  withdraw  these  lands,  both  under  the  power  and  authority 
conferred  upon  him  by  general  law,  as  well  as  by  the  act  of  March  3, 
1891,  too  well  established  to  require  discussion. 

It  is  also  equally  well  established,  that  while  such  withdrawal  is  in 
force  and  effect,  no  party  can  obtain  any  rights,  under  the  public  land 
laws,  as  against  the  government,  by  entry  or  settlement  upon  said  lands. 

It  foUows,  that  any  settlement  or  entry  or  filing  or  location,  initiated 
subsequent  to  said  withdrawal,  cannot  be  considered  a  legal  entry,  a 
lawfdl  filing,  or  vaUd  settlement  or  location,  as  said  terms  are  used  in 
the  President's  proclamation,  ux>on  the  lands  finally  reserved* 

Under  date  of  January  11, 1893,  you  transmitted  a  printed  copy  of 
the  President's  proclamation  to  the  local  of&cers,  and  in  your  instruc- 
tions to  them,  said: 

ThiB  proclamation  supersedes  office  letter  of  March  23, 1892,  to  yon,  making  a  tem- 
porary wliihdrawal  of  lands  for  the  proposed  *^  Qrand  Mesa  Forest  Reserve/'  the 
name  of  the  proposed  reseryation,  and  the  honndarles  thereof  having  been  changed, 
aa  indicated  in  the  proclamation. 

Yon  will  make  the  proper  notations  on  yonr  records  for  the  lands  lying  in  your  dis- 
trict, affected  thereby. 

I  am  of  the  opinion  that  this  should  be  interpreted  as  an  order  ot 
restoration  of  said  lands. 

There  is  no  reason  why  the  reservation  should  exist  after  the  procla- 
mation was  issued,  and  while  the  order  is  vague  and  indefinite,  I  think 
it  should  be  held  to  operate  as  a  restoration  of  the  lands  to  entry. 

The  second  question  above  mentioned,  arises  in  connection  with  these 
lands. 

In  the  case  of  Wolsey  v.  Ohapman  (101 IJ.  S.,  755),  the  court  say: 

The  proper  exeoatiTe  department  of  the  govemment  had  determined  that,  be- 
cause of  donbts  about  the  extent  and  operation  of  that  act,  nothing  should  be  done 
to  impair  the  rights  of  the  State  above  the  Baccoon  Fork,  until  the  differences  were 
settled,  either  by  Congress  or  Judicial  decision.  For  that  purpose,  an  authoritatiye 
order  was  issued,  directing  the  local  land  officers  to  withhold  aU  the  disputed  lands 
from  sale.  This  withdrew  the  lands  from  private  entry,  and,  as  we  held  in  Riley  v. 
Wells,  was  sufficient  to  defeat  a  settlement  for  the  purpose  of  pre-emption  while  the 
order  was  in  force,  notwithstanding  it  was  afterwards  found  that  the  law,  by  reason 
of  which  this  action  was  taken,  did  not  contemplate  such  a  withdrawal. 

In  the  present  instance,  the  order  of  withdrawal  was  issued  pending 
the  determination  of  the  location  of  the  boundaries  of  the  permanent 
reserve  to  be  established  in  accordance  with  the  act  of  Congress.  Said 
order  was  issued,  and  all  orders  of  a  similar  character,  are  issued  upon 
the  theory  that  the  withdrawal  is  for  the  benefit  of  the  people  at  large, 
and  not  in  the  interest  of  any  class  or  corporation,  and  it  should  be  re- 
spected by  alL 


192  DECISIONS  RELATING  TO  THE  PUBLIC  LANDS. 

To  hold  that  rights  can  be  initiated  while  lands  are  in  a  state  of  res- 
ervation, would  simply  be  inviting  a  violation  and  disregard  of  the 
order. 

Therefore,  in  adjusting  this  class  of  claims,  it  should  be  held  that  no 
valid  rights  were  acquired  by  means  of  settlement,  location,  entry  or 
filing,  initiated  subsequent  to  the  withdrawal  of  the  lands,  pending  the 
location  of  the  final  boundaries  of  a  forest  reserve,  created  in  accord* 
ance  with  the  act  of  March  3, 1891. 

Should  it  occur  in  ftiture  that  lands  which  have  been  withdrawn, 
as  in  the  case  now  under  consideration,  are  not  embraced  in  the  per- 
manent reserve,  they  should  be  restored  to  entry  by  proper  notice,  at 
the  time  of  the  promulgation  of  the  President's  proclamation. 


RIGHT  OP  WAY-CANAL-TJNSUBVEYKD  LAND. 

Oaohe  Valley  Canal  Company. 

The  light  of  way  for  a  canal  that  passes  over  suryeyed  and  ansnrveyed  land  may  be 
approved  for  the  portion  on  surveyed  laud,  where  that  part  of  the  canal  can  be 
ntiltzed  independently  of  the  remainder. 

Beotion  2S39  and  2340  R.  8.,  are  not  repealed  by  the  act  of  March  3,  1891,  and  prior- 
ity of  possession  in  the  use  of  water  on  unsurveyed  land  on  the  part  of  canal 
owners  is  protected  by  the  provisions  of  said  sectionSi  although  the  right  of  way 
over  such  land  can  not  be  approved  under  the  terms  of  said  act. 

Secretary  NohU  to  the  Commissioner  of  the  Oeneral  Land  Office,  February 

25  1893. 

I  am  in  receipt  of  your  letter  of  February  1, 1893,  transmitting  the 
articles  of  incorporation  of  The  Cache  Valley  Canal  Company,  a  copora- 
tion  organized  under  the  laws  of  the  Territory  of  Utah,  for  the  purjMse 
of  doing  business  in  Idaho,  together  with  a  certificate  of  organization; 
also  certified  copy  of  the  certificate  of  the  Secretary  of  State  of  the 
State  of  Idaho,  that  said  company  has  complied  with  the  constitution 
and  laws  of  Idaho,  relating  to  corporations,  and  that  it  has  named  B. 
McCaffrey,  of  Bingham  county,  Idaho,  the  county  in  which  its  canals 
and  reservoirs  are  located,  as  a  person  upon  whom  service  of  process 
may  be  made;  also  a  copy  of  the  laws  of  Utah  Territory  relating  to 
corporations.  It  files  with  these  papers  a  set  of  maps,  in  duplicate, 
showing  its  canals  and  reservoirs,  with  supplemental  map,  showing  two 
of  the  reservoirs  on  an  enlarged  scale,  said  map  being  in  duplicate; 
also  field  notes  in  duplicate,  duly  verified  by  the  engineer. 

The  eanals  are  in  three  divisions.  Map  IS'o.  1  shows  first  the  Spring 
creek  branch,  the  initial  point  of  which  is  in  the  bank  of  Spring  creek, 
nine  hundred  feet  east  and  four  hundred  and  twenty-five  feet  south  of 
the  ^.  W.  corner  of  Sec.  18,  T.  9  S.,  E.  42  E.  This  canal  runs  in  a 
north-westerly  course.    Station  20  -f  32.7  is  on  the  range  line  between 
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ranges  41  and  42  E.,  one  tbonsand  and  sixty-three  feet  north  of  the 
corner  common  to  sections  12,  13,  7  and  18,  T.  9  S.,  of  said  ranges. 
This  part  of  the  canal  is  1J273  miles  in  length,  and  flows  its  water  into 
Soda  o^ek.  It  is  seventeen  feet  wide.  What  is  called  the  ^'  Main " 
canal  takes  its  water  out  of  Soda  creek  at  the  terminus  of  the  former 
canal  at  a  point  757.5  feet  west  and  3,904  feet  north  of  said  comer  com- 
mon to  section  12, 13,  7  and  18.  Thence  it  runs  in  a  westerly  direction 
conforming  to  the  contour  of  the  land  to  a  point  1,040  feet  east  of  the 
N.  W.  corner  of  S.  W.  quarter  of  section  1  T.  9  S.,  B«  40  E.  Boise  me- 
ridian a  distance  of  10.071  miles,  its  width  is  twenty-five  feet.  The 
point  of  terminus  of  this  canal  is  the  initial  point  of  what  is  called  the 
^<  'Sorth  branch  "  and  ^^  Soul^  branch."  Each  branch  is  seventeen  feet 
wide. 

The  north  branch,  a  short  distance  from  the  initial  point  turns  north 
and  passes  into  T.  8  S.,  1142  feet  west  of  the  S.  E.  comer  of  section  34 
of  said  Tp.  and  continuing  north  to  near  the  centre  of  section  15  of 
this  Tp.  it  turns  westward  and  terminates  in  the  SW.  ^  of  SE*  ^  SecL 
15  T  8.  B.  39,  a  distance  of  15.448  miles. 

The  south  branch  begins  as  stated  above  and  bears  in  a  south-westerly 
Gourse  into  section  23  T  9  S  B  40  E.  when  it  turns  in  a  westerly 
course  and  terminates  in  the  west  line  of  section  19  of  said  township 
and  range  1333  feet  south  of  the  quarter  section  corner  on  said  line, 
the  length  being  8.318  miles. 

This  canal  is  represented  on  map  No.  3,  it  is  shown  by  said  map  that 
the  canal  from  this  ];K>int  passes  onto  unsurveyed  lands,  and  turning 
n(Mthward  runs  diagonally  across  T.  9  S  B  39  E.  which  township  has 
not  been  subdivided,  it  crosses  the  north  line  of  said  Tp.  and  there  is 
about  two  miles  of  canal  on  surveyed  land. 

The  secretary  of  the  company  files  an  affidavit,  stating  among  other 
ttdngs,  that  a  large  portion  of  the  land  aflllected,  is  government  land; 
that  these  canals  are  all  completed,  and  are  carrying  water  throughout 
their  entire  length;  that  when  the  surveys  were  made,  the  company 
was  not  aware  that  maps  could  not  be  approved  on  unsurveyed  land, 
under  the  act  of  March  3, 1891  (26  Stat.,  1095).  That  the  south  branch 
canal  takes  water  from  Soda  creek,  and  carries  it  to  a  point  in  the  west 
line  of  section  19,  T.  9  S.,  B.  40  E.,  which  said  point  is  1323  feet  south 
of  the  quarter  section  comer  on  said  line.  This  point  he  asks  to  have 
made  the  terminus  of  the  south  branch,  and  withdraws  the  application 
for  the  portion  over,  and  across  the  unsurveyed  township.  This  canal 
thus  applied  for,  begins  at  station  631  +  76  and  ends  at  station  972  +  37, 
a  distance  of  44,061  feet,  being  8.344  miles.  In  addition  to  this,  he 
asks  that  the  small  portion  of  the  canal  at  the  end  of  the  survey,  as 
laid  down  on  the  map,  and  which  is  also  on  surveyed  land,  be  approved* 
There  are  between  two  and  three  miles  of  this  piece,  and  it  is  dependent 
on  the  portion  of  the  canal  on  unsurveyed  land. 

In  the  case  of  the  Inyo  Canal  Oompany  (15  L.  D.,  245),  the  maps 
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showed  a  canal  having  two  branches,  one  on  surveyed,  the  other  prin- 
cipally on  unsnrveyed  land.  As  the  branch  on  snrveyed  land  could 
be  ntllized,  independently  of  that  on  unsorveyed  land,  it  was  approved; 
the  other  branch  was  not  approved.  In  the  Santa  Gmz  Water  Storage 
Company  case,  (13  L.  D.,  660)  where  the  reservoir  site  was  partly  on 
unBaiTeyed  land,  and  a  portion  on  the  Oalabasas  and  Bnena  Yista 
grants,  the  map  was  returned  without  approval.  The  reservoir  being 
an  entirety,  it  could  not  be  used  independently  of  the  unsurveyed  land. 
The  only  material  difference  between  the  act  granting  right  of  way 
for  canals  and  ditches,  and  the  act  of  March  3,  1875,  (18  Stat.,  482) 
relating  to  the  right  of  way  for  railroads,  is  that  the  applicant  for  the 
former  must  file  a  map  within  twelve  months  after  locating  ^'ten" 
miles  of  ditch  or  canal,  while  the  latter  has  the  same  length  of  time 
after  locating  << twenty"  miles  of  railroad,  same  being  in  each  case 
upon  surveyed  land.  In  the  case  of  the  Tintic  Range  Railway  Com- 
pany (15  L.  D.,  88),  the  map  was  returned  without  my  signature  be- 
cause it  was  partly  on  unsurveyed  land.    It  was  said  in  that  case: 

Map  No.  1.  shows  that  the  road  it  embraces,  passes  over  alternate  tracts  of  sar- 
veyed  and  nnsuryeyed  lands,  extending  over  the  latter  class  for  thirty-one  of  the 
84.42  miles  submitted.  Map  No.  2  embraces  more  than  fifty  constructed  miles  of 
road  over  unsurveyed  lands,  leaving  but  about  fifteen  miles  over  surveyed  lands. 

I  do  iiot  consider  it  to  be  good  practice  to  accept  these  maps  in  face  of  the  deter- 
mination expressed  in  the  above  letter,  of  March  last,  even  if  the  approval  in  terma 
is  made  to  attach  to  surveyed  lands  alone. 

When  the  line  of  a  proposed  railroad  or  canal  runs  over  and  across 
lands,  such  that  the  unsurveyed  tracts  cut  the  line  into  broken  par- 
cels, none  of  which  can  be  utilized  standing  alone,  it  is  impracticable 
to  approve  a  map  of  such  road  or  canal  over  the  pieces  or  parts  which 
happen  to  fall  on  surveyed  land.  This  is  especially  true  in  a  case  like 
the  Tintic  Range  Railway,  where  the  application,  affidavits  and  certifi- 
cates treat  the  line  as  an  entirety  from  terminus  to  terminus,  without 
regard  to  the  class  of  land  it  passes  over. 

The  regulations  of  this  Department  require  that  a  canal  or  ditch  be 
/surveyed;  that  the  initial  point  and  terminus  be  marked  and  referred 
to  some  established  comer  of  the  public  survey,  or  a  monument  estab- 
lished by  a  government  surveyor,  of  which  record  is  made.  This  of 
itself  excludes  a  map  of  a  survey  on  which  the  initial  point,  which  in 
case  of  a  canal  or  ditch  is  the  point  of  inflow,  is  on  unsurveyed  land, 
and  so  of  the  terminus. 

If  broken  parts,  here  and  there,  along  a  line  are  to  be  approved,  be- 
cause they  happen  to  be  on  surveyed  land,  they  would  have  to  be 
definitely  fixed  at  their  termini,  that  their  locatiou  could  be  determined, 
each  as  an  independent  canal  or  ditch;  this  would  make  a  series  of 
short  canals  or  ditches  only,  the  first  of  which  if,  the  headgate  or  inflow 
should  be  on  surveyed  land,  could  have  water,  independent  of  the  un- 
approved portions.  Tliis  practice  would  be  impracticable,  and  certainly 
was  not  in  the  contemplation  of  Congress. 
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The  reason  for  granting  fifty  feet  on  each  side  of  a  ditch  or  canal, 
was  that  dikes  and  berme  banks  might  be  constructed  and  protected 
after  constmction.  Under  the  provisions  of  section  2339,  Bevised 
Statutes  rights  of  way  may  be  secured  for  a  ditch  or  canal,  bat  the  ad- 
joining proprietor  may,  with  propriety,  claim  to  the  water  edge,  hence, 
it  woxdd  seem  to  be  important  that  rights  of  way,  under  the  act  of 
March  3, 1891,  should  be  granted  where  the  same  can  be  done  con- 
sistently with  law,  and  departmental  regulations.  The  length  of  a 
canal  is  immaterial;  it  may  be  less  than  ten  miles. 

In  the  case  at  bar,  the  ^'  South  Branch  "  takes  its  water  from  the  in* 
flow,  at  fhe  initial  point  on  surveyed  land,  and  it  continues  8,344  miles 
oyer  surveyed  lands;  here,  at  a  point  1323  feet  south  of  the  quarter 
section  corner  on  the  west  line  of  section  19,  township  9  south,  range 
40  east,  it  leaves  the  surveyed  land.  The  company  asks  that  the  map 
of  this  canal,  so  fixed  and  determined  by  its  initial  and  terminal  points, 
the  latter  x>oint  being  the  terminal,  be  approved,  and  it  withdraws  its 
application  for  that  portion  on  the  unsurveyed  land. 

While  it  has  been  held,  as  we  have  seen,  that  a  railroad  or  canal 
partly  on  unsurveyed  land  could  not  be  approved,  we  have  also  seen 
the  difference  between  those  so  refused,  and  a  case  where  a  portion 
of  the  line  may  be  utilized  independently  of  the  part  on  unsurveyed 
land.  Taking  this  eight  and  one- third  miles  alone,  as  if  the  survey  had 
stopped  on  the  line  of  surveyed  land,  it  is  complete,  and  the  map  is 
complete,  independently  of  what  follows,  and  I  cannot  see  any  good 
reason  why  said  map,  as  to  so  much  of  said  canal,  may  not  be  approved 
as  the  '^  South  Branch."  It  is  also  asked  that  the  portion  on  surveyed 
land  in  T.  8  8.,  B.  39  £.  be  approved,  but  for  the  reasons  above  given  it 
cannot  be  approved,  as  it  does  not  fall  within  the  conditions  requisite 
to  approval,  as  above  laid  down. 

There  is  shown  on  map  "So.  2  two  small  reservoirs,  platted  to  a  scale 
of  two  thousand  feet  to  the  inch,  and  a  supplemental  map  in  duplicate  is 
filed,  showing  them  on  a  scale  five  hundred  feet  to  the  inch.  Beservoir 
in  sections  1  and  2,  T.  9  S.,  B.  40  E.;  the  initial  point  of  this  reservoir 
is  N.  640  59'  W.,  311.3  feet  from  station  583  +  12  of  the  north  canal,  in 
the  8.  E.  J  of  the  NW.  J,  Sec.  2,  T.  9  8.,  B.  40  B.  Station  35  +  25  is 
8.  560  30'  W.,  two  hundred  and  fifty  feet  from  the  quarter  section  cor- 
ner between  sections  1  and  2  of  said  town  and  range;  the  area  of  the 
reservoir  is  about  one  hundred  acres. 

The  other  reservoir  shown  on  this  map  is  in  section  34,  T.  8  B.  40. 
Station  33  -f  10  is  at  the  south  end  of  the  dam  site,  which  point  is  re- 
ferred to  the  comer  common  to  sections  27,  28, 33,  and  34;  it  is  8.  55^ 
39^  W.,  one  thousand  nine  hundred  and  seventy-four  feet  from  said  cor- 
ner. This  dam  is  one  hundred  and  forty-seven  feet  in  length,  the  north 
end  being  referred  to  station  662  +  95  of  the  north  canal;  the  reservoir 
contains  about  125  acres.  On  the  supplemental  maps  the  distances 
from  where  the  meander  line  crosses  the  section  lines  are  given. 
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There  are  two  reservoirs  on  map  'So.  3,  which  very  nearly  join  each 
other;  they  are  in  sections  26, 34  and  35,  in  T.  8  S.,  &  38  B.  They  are 
surveyed  as  one  and  so  treated. 

Station  81  +  34  is  on  the  west  line  of  section  26,  806  feet  north  of  the 
quarter  section  corner  between  25  and  26,  to  which  eomer  the  sarvey 
is  referred  in  the  field  notes. 

The  reservoir  will  overflow  the  middle  comer  of  Sec  26,  the  ^  comer 
between  26  and  3$,  and  the  i  corner  between  34  and  35.  The  meander 
line  is  run  around  both  reservoirs  as  one,  which  is  not  objectionable, 
but  the  distance  from  an  a(\jacent  oomer  of  the  public  survey  to  the 
point  where  the  meander  Jine  cuts  the  section  and  qaarter-sectkm  lioes 
is  in  no  case  given;  this  is  required  by  the  regulations,  and  has  been 
the  uniform  rule  of  practice. 

Sections  2339  and  2340,  B.  S.,  secures  the  company,  however,  in  its 
rights  in  said  unapproved  portion  of  said  canal  and  reservoir,  as  these 
sections  are  not  repealed  or  amended  by  the  act  of  March  3, 1891.  The 
first  of  said  sections  secures  the  right  of  the  party  who  has  priority  of 
possession,  in  the  use  of  water  for  mining,  agriculture  or  manaftwftor- 
ing,  etc.,  while  the  second  provides  that  '<A11  patents  granted,  or  pre- 
emptions or  homesteads  allowed  shall  be  subject  to  any  vested  and 
accrued  water  rights,  or  rights  to  ditches  and  reservoirs,  used  in  con- 
nection with  such  water  rights  as  may  have  been  acquired  under,  or 
recoguized  by  the  preceding  section.'' 

The  19th  section  of  the  act  of  March  3, 1891,  provides  for  the  filing  of 
maps,  when  the  canal,  ditch  or  reservoir  is  located  on  unsurveyed  land^ 
<<  within  twelve  months  after  the  survey  thereof  by  the  United  States." 
As  this  reservoir  is  on  surveyed  land,  the  survey  thereof  may  be  com- 
pleted and  mapped,  and  such  map  be  filed  de  novoj  at  any  time,  ftnr  con- 
sideration. 

The  corporation  papers,  organization,  etc.,  are  in  conformity  to  law 
and  the  regulations  of  the  Department,  and  are  approved,  and  will  be 
placed  on  file. 

Map  Sok  1,  embracing  the  ^^  Spring  Greek"  branch,  and  also  what  is 
designated  as  the  ^^Main  "  canal,  and  map  No.  2,  embracing  the  ^  'Sortb.^ 
branch  canal,  and  the  two  small  reservoirs  and  the  supplemental  map, 
api)ear  to  be  in  conformity  with  law  and  the  regulations  of  the  Depart- 
ment, and  they  are  approved,  subject  to  all  existing  valid  rights* 

Map  Ko.  3,  embracing  the  <<  South"  branch,  for  the  reasons  herein 
given,  is  approved,  as  to  that  part  of  said  canal  from  the  initial  point  to 
the  west  line  of  section  19,  T.  9  S.,  E.  40  W.,  where  it  leaves  the  sur- 
veyed land,  which  point  is  fixed  as  its  terminal^  as  to  the  canal  on  tibe 
unsurveyed  land,  the  small  parcel  in  T.  8,  S.,  B.  39  E.,  and  said  reser- 
voir, it  is  not  approved. 

The  survey  appears  to  have  been  carefrdly  made  and  noted,  the  vari- 
ation of  the  magnetic  meridian  being  noted  as  17^  Basl 
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PRACTICE-EVIDENCE— STIPULATION, 

MoLEN  V.  Bartlett  (On  Revibw). 

A  stipnlation  of  an  attorney  of  record  aa  to  matters  of  evidenoe  is  binding  upon  hia 
client  in  the  absence  of  misoondnot  on  the  part  of  the  prevailing  party. 

Secretary  Noble  to  the  Oommissioner  of  the  Oeneral  Land  Office^  February 

25  J 1893. 

I  have  considered  the  ^< motion  for  a  rehearing  and  review^  filed  by 
comisel  for  the  defendant  in  the  case  of  James  W.  Molen  v.  Enoch  Bart- 
lett (15  li.  D.y  337),  wherein  the  homestead  entry  of  said  Bartlett  was 
ordered  canceled  for  the  S. i  of  SE.^  and  S.^  of  SW.^of  Sec.  33,  T.  5 
N.,  B.  38  E.,  Blackfooty  Idaho,  land  district. 

It  was  fonnd  in  that  case  that  Bartlett  made  homestead  entry  of  said 
tract  May  28, 1889,  his  affidavit  having  been  made  the  preceding  day 
before  the  derk  of  the  court  for  Bingham  county,  and  contained  the 
Btat^neat  that  he  was  then  residing  on  the  land,  as  required  by  Sec. 
2294  Bevised  Statutes.  On  July  29, 1889,  Molen  filed  affidavit  of  con- 
test, alleging  tliat  the  statements  in  aaid  affidavit  were  untrue,  and 
that  Bartlett  had  not  then  established  his  residence  on  said  land. 
J^otice  of  contest  was  served  on  Bartlett  July  30, 1889.  At  the  hearing 
a  stipulation  signed  by  the  attorneys  for  the  parties  was  made  a  part 
of  the  record,  which  reads  as  follows: 

It  is  hereby  stipulated  and  agreed  that  at  the  date  of  Enoch  Bartlett's  filings  he- 
fore  Josepii  A.  Clark,  deputy  olork,  at  Eagle  Rock  on  the  27th  day  of  May,  1889,  the 
said  Bartlett  had  no  improvements  on  the  land,  and  that  he,  nor  any  member  of  his 
family  resided  on  the  land,  and  that  no  actual  residoiee  or  settlement  was  made  on 
the  place  or  land  ontil  the  11th  day  of  August,  1888. 

This  statement  was  corroborated  by  Bartlett's  son  who,  under  oath, 
says  ^^  the  house  was  not  completed  so  that  it  was  habitable  until  the 
11th  day  of  August,  when  his  father  *  bought  his  grub  and  bogan  liv- 
ing there.'  ^ 

The  local  officers  decided  the  case  in  favor  of  the  claimant  and  you 
affirmed  their  decision.    On  appeal  your  judgment  was  revei*8ed. 

The  grounds  of  the  motion  before  me  are: 

First:  On  the  grounds  of  newly  discovered  evidence; 

Second :  On  the  ground  that  the  record  is  wrong ; 

Third :  On  the  grounds  that  the  atipulatiou  hy  his  attorney  appearing  in  the  rec- 
ord that  his  residence  was  established  on  his  homestead  August  lltb,  1889,  was 
made  without  his  knowledge  and  consent  and  prejudiced  his  case  and  is  not  true. 

Counsel  for  Molen  have  filed  a  motion  to  dismiss  Bartlett's  motion 
for  the  reasons — (1)  That  the  motion  for  review  was  not  filed  within 
thirty  days  from  date  of  notice  of  my  decision ;  (2)  That  the  motion 
for  rehearing  is  not  based  on  newly  discovered  evidence  j  (3)  That  the 
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defendant  is  bound  by  the  stipalation,  and  (4)  That  the  affidavits  are 
insufficient. 

It  appears  from  your  letter  of  transmittal  that  "  attorneys  of  this 
city  representing  both  parties  were  notified  of  your  (my)  said  decision 
October  18, 1892."  Defendant's  motion  was  filed  in  the  local  office  De- 
cember 1,  1892.  It  will  therefore  be  seen  that  the  motion  for  review 
was  not  filed  within  thirty  days  as  required  by  rule  87  (Bules  of  Prac- 
tice). But  this  rule  makes  an  exception  of  motions  for  a  rehearing  on 
the  grounds  of  newly  discovered  evidence  and  the  time  within  which 
they  shall  be  filed  is  not  limited.  Therefore  the  motion  will  be  consid- 
ered only  as  one  for  a  rehearing. 

Accompanying  the  motion  are  the  affidavits  of  the  claimant,  his  two 
sons  and  one  Teeples*  The  claimant  swears  that  the  stipulation  re- 
ferred to  was  not  submitted  to  him,  that  he  was  not  consulted  about  it 
and  had  no  knowledge  of  it  ^<and  that  the  same  was  and  is  not  true." 
The  truth  of  this  stipulation  has  not  been  questioned  until  now,  and  it 
is  certainly  against  the  x>olicy  of  the  law  and  the  practice  of  courts  to 
permit  litigants  to  dispute  the  stipulations  of  counsel,  as  to  the  evi- 
dence during  th^  progress  of  the  trial. 

In  the  case  of  Earkpatrick  v.  Brinkman  (11  L.  D.,  71),  it  was  said : 

The  client  is  ordinarily  bound  by  the  admission  of  his  attorney  and  a  stipnlatioii 
as  to  matters  of  eyidenoe  to  be  considered  in  the  trial  of  the  case  is  peeiUiarly  with- 
in the  province  of  attorneys  of  record^  and  their  action  therein  is  binding  upon  their 
clients  nnless  the  prevailing  party  is  guilty  of  misconduct. 

There  is  no  charge  that  there  was  any  unfair  or  misleading  conduct 
on  the  part  of  the  plaintiff^  hence  this  case  certainly  falls  within  the 
rule  quoted  above. 

Aside  from  this,  however,  the  attorneys  who  tried  the  case  and  made 
this  stipulation  present  tJieir  affidavits.  The  attorney  for  Bartlett 
swears  ^^  that  all  such  stipulations  made  by  me  as  such  attorney,  I  am 
sure  were  submitted  to  my  client  before  making  and  filing  in  the  rec- 
ord," while  the  attorney  for  the  plaintiff  swears  that  Bartlett  was 
present  when  the  stipulation  <^  was  prepared  and  submitted,"  and  that 
the  statement  that  he  was  not  consulted  or  advised  about  it  he  believes 
to  be  untrue. 

The  affidavits  do  not  in  my  opinion  present  any  newly  discovered 
evidence  that  would  change  the  result,  even  if  the  witnesses  were  per- 
mitted to  deny  the  statements  contained  in  the  stipulation. 

The  motion  to  dismiss  is  therefore  sustained. 
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HOMESTEAIX-APPLICATIOK  TO  ENTER-SETTIiBMENT  BIGHT. 

Hall  bt  al.  v.  Stone. 

An  application  to  enter  land  which  is  not  subject  to  entry  at  the  time  the  applica- 
tion is  made  confers  no  rights  npon  the  applicant. 

A  homesteader  who  claims  priority  of  right  by  virtne  of  an  alleged  settlement  mast 
comply  with  the  settlement  laws,  and  cannot  defer  the  establishment  and  main- 
tenance of  residence  until  the  allowance  of  his  application  to  enter. 

The  <sase  of  Bice  v.  Lenzshek,  IS  L.  D.,  154,  cited  and  distingnished. 

First  Assista/nt  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  February  27^  1893. 

On  tbe  IStli  of  December,  1868,  William  F.  Stone  made  homestead 
entry  at  Topeka,  Kansas,  lor  twenty-six  and  one-qnarter  acres  of  land, 
and  on  the  28th  of  April,  1882,  yon  issued  a  certificate  stating  that  un- 
der the  provisions  of  section  2306,  of  the  Bevised  Statutes  of  the 
United  States,  he  was  entitled  to  an  additional  homestead  entry  of  not 
exceeding  one  htmdred  and  thirty-three  and  three-quarter  acres. 

On  the  6th  of  October,  1884,  John  W.  Fordney  presented  said  cer- 
tificate at  the  local  land  office  at  Marquette,  Michigan,  and  applied  to 
make  entry  for  the  SW.  \  of  Sec.  31,  T.  48  K,  B.  39  W.,  under  power 
Off  attorney  firom  Stone.  His  application  was  rejected  for  the  reason 
that  the  land  was  a  part  of  an  odd  numbered  section  within  the  twenty 
miles  granted  limit  of  the  Marquette  and  Ontonagon  Bailroad,  under 
the  act  of  March  3, 1865,  (13  Stat.,  520),  and  had  been  withdrawn  for 
said  road  on  the  28th  of  April,  1865,  which  withdrawal  was  continued 
for  the  Houghton  and  Ontonagon  Bailroad,  on  the  1st  of  May,  1871. 
An  appeal  was  taken  from  the  action  of  the  local  officers. 

The  withdrawals  mentioned,  were  revoked  on  the  15th  of  August, 
1887,  (6  L.  D.,  92),  and  the  lands  became  subject  to  settlement  from 
that  date,  but  not  to  filings  or  entries  until  October  10,  of  that  year. 

The  application  of  Stone  was  renewed  on  the  said  10th  of  <  )ctober, 
reference  being  made  to  his  former  application  and  appeal,  and  on  the 
same  day  William  Hall  presented  his  pre-emption  declaratory  state- 
ment for  the  land,  aHeging  settlement  on  the  13th  of  September.  On 
the  14th  of  October,  James  McBandle  applied  to  make  homestead  entry 
for  the  land,  alleging  settlement  September  7, 1887. 

A  hearing  was  ordered  to  determine  the  rights  of  the  parties,  which 
resulted  in  a  decision  by  the  local  officers,  on  the  2d  of  August,  1889, 
in  £ftVor  of  Stone.  Hall  and  McBandle  both  appealed,  and  on  the  16th 
of  STovember,  1891,  you  reversed  the  decision  of  the  local  officers,  re- 
lected  the  application  of  Stone,  and  awarded  the  tract  to  McBandle. 
Stone  appealed  from  your  decision,  and  Hall  moved  for  its  review  and 
reversal.  You  denied  his  motion  on  the  25th  of  March,  1892,  and  he 
then  appealed  from  your  decision  of  November  16, 1891.  The  case  is 
therefore  before  the  Department  upon  the  appeals  of  Stone  and  Hall, 
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the  former  asking  that  your  decision  be  reversed,  and  the  latter  asking 
that  it  be  affirmed  so  far  as  it  relates  to  the  application  of  Stone,  and 
reversed  wherein  it  awarded  the  tract  to  McBandle. 

The  local  officers  found  that  the  application  of  Stone,  made  in  1884^ 
was  an  appropriation  of  the  land,  and  that  his  right  to  hold  it  absolntely, 
attached  at  the  earliest  moment  when  the  land  became  subject  to  entry. 
That  rule  only  applies  to  land  which  is  subject  to  entry  at  the  time  the 
application  is  made.  It  does  not  apply  where  the  land  is  not  subject 
to  entry,  and  where  no  right  of  the  applicant  is  denied  by  a  rejectiim  of 
the  application.  In  other  words,  an  application  to  enter  land  which  is 
not  subject  to  entry  at  the  time  the  application  is  made,  confers  no 
rights  upon  the  applicant.  Ooodale  v.  Olney  (13  L.  D.,  ^3);  Williaia 
Bay  Dnrfee  (15  L.  D.,  91) ;  Fester,  et  mL  v.  Torgesotiy  et  A  (15  L.  D^ 
482). 

•  The  rights  of  Stone,  therefra^  are  not  aflFected  by  his  i9pIi4^1aon  to 
enter,  made  on  the  6Ul  of  October,  1884,  bat  must  depend  upon  his  9igh 
plication  of  October  10, 1887.  The  settlement  rights  of  both  Hall  and 
McBandle  having  attached  prior  to  that  date,  his  applieation  was  i«o^ 
eely  rcgected  by  you,  and  your  decision  of  November  IS,  1891,  in  tiiat 
respect  is  affirmed. 

This  leaves  only  the  rights  of  Hall  and  McBandle  for  consideratioii* 
When  Hall  ftled  his  pre-emption  declaratory  statement,  on  tiie  10th  of 
October,  1887,  he  alleged  settlement  on  the  13th  of  September,  of  that 
year.  At  that  time  he  had  not  declared  his  intention  to  become  a  dti* 
2en  of  the  Fnited  States,  and  did  not  make  such  declaration  until  Sep- 
tember 16, 1887.  He  admits  that  when  he  went  upon  the  land  he  saw 
the  house  or  cabin  of  McBandle,  but  did  not  see  Mm.  The  existence  of 
the  house,  however,  was  sufficient  to  put  him  upon  inquiry,  and  the&ct 
that  he  was  the  first  to  make  a  record  claim  for  the  land,  could  not 
deprive  the  prior  settler  of  his  rights  therein,  provided  he  afterwards 
complied  with  the  settlement  laws. 

McBan  die's  application  to  enter  the  land,  was  made  four  days  after 
Hall's  pre-emption  filing,  but  his  settlement  was  several  days  prior  to 
that  of  Hall.  He  went  upon  the  land  on  the  5th  of  September,  and 
commenced  the  erection  of  his  house  on  the  7th,  and  slept  therein  three 
or  four  nights  between  the  7th  of  September  and  the  10th  of  October, 
while  Hall  does  not  claim  to  have  been  upon  the  land  prior  to  the  13th 
of  Sei)tember. 

The  rights  of  a  homesteader  formerly  depended  upon  his  entry,  while 
those  of  a  pre-emptor  dated  from  his  settlement,  he  being  allowed  three 
months  for  filing  his  claim,  after  making  settlement.  By  the  third  sec^ 
tion  of  the  act  of  May  14,  1880,  (21  Stat.,  140),  a  homest€>ader  was 
allowed  the  same  time  to  file  his  homestead  application  and  perfect  his 
original  entry  as  was  allowed  to  settlers  under  the  pre-emption  laws  to 
put  their  claims  on  record,  ^^  and  his  rights  shall  relate  bac^  to  the  date 
'.of  settlement,  the  same  as  if  he  settled  under  the  i>re-einption  laws.'' 
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After  x)erfecting  his  entry,  a  homesteader  is  allowed  six  months  within 
which  to  establish  his  residence  upon  the  land.  Such  time,  however, 
dates  firom  the  allowance  of  his  entry,  and  not  from  his  application  to 
enter.    Rice  v.  Lenzshek  (13  L.  D.,  164). 

In  the  case  at  bar,  McBandle  made  his  application  to  enter,  within 
threemonths  after  making  settlement  upon  the  land.  This  preserved  his 
settlement  rights,  bnt  did  not  relieve  him  from  further  compliance  with 
the  settlement  laws.  In  other  words,  he  could  not  base  his  rights  to 
the  land  upon  his  -pnor  settlement,  and  then  await  the  final  allowance 
of  his  application  to  ent^,  before  establishing  residence  on  the  land. 
H»  must  rely  either  upon  his  settlement  rights,  or  upon  his  rights  se- 
cored  by  his  applieation  to  enter.  If  he  relies  upon  his  settlement, 
he  must  comply  with  the  settlement  laws,  and  if  upon  his  application 
to  enter,  he  may  govern  himself  accordingly,  but  a  compliance  with  the 
homestead  law  in  the  matter  of  establishing  residence,  will  not  keep 
alive  rights  initiated  by  settlement,  but  not  followed  by  residence 
within  a  reasonable  time. 

In  this  case,  the  settlement  of  Hall  was  followed  by  actual  residence 
and  improvements  upon  the  land^  to  the  exclusion  of  a  home  elsewhere, 
while  the  settlement  of  McBandle  was  followed  by  his  absence  trom  the 
land  fK»m  Oetobw  lOi,  1887,  until  some  time  in  1889. 

Had  McBandle's  application  to  enter  tiie  land  been  made  prior  to  the 
filing  of  Hall's  declaratory  statement,  this  absence  would  not  have  af- 
fected his  rights,  as  he  was  not  bound  to  reside  upon  the  land,  or  to 
make  any  compliance  with  the  homestead  law,  until  his  entry  had  been 
allowed.  An  application  to  enter  initiates  a  right  under  the  homestead 
law  that  relates  back  to  the  initial  act,  and  cuts  off  all  intervening 
claims.     Bice  v.  Lenzshek  (13  L.  D.,  154). 

In  the  case  last  cited,  Lenzshek  filed  his  application  to  make  home, 
stead  entry  for  the  land  on  the  10th  of  October,  1887,  but  his  entry  was 
not  allowed  until  the  14th  of  December,  1888.  Between  those  dates,  to 
wit,  on  the  28th  of  April,  1888,  Bice  filed  his  pre-emption  declaratory 
statement,  alleging  settlement  on  the  23d  of  that  month.  His  settle- 
ment was  followed  by  residence  upon  the  land,  while  Lenzshek  resided 
in  a  distant  part  of  the  State,  until  January  9, 1889.  Having  applied 
to  enter  the  land  before  Bice  filed  or  settled  upon  it,  and  having  estab- 
lished his  residence  thereon  within  six  months  after  the  allowance  of 
his  entry,  the  land  was  awarded  to  him,  notwithstanding  Bice  was  the 
prior  settler  and  resident  thereon. 

Counsel  for  McBandle  claim  that  this  rule  awards  the  land  in  con- 
troversy to  their  client,  and  not  to  Hall.  The  facts  and  circumstances 
of  the  two  cases  are  essentially  different.  Len  zshek's  application  to  enter 
the  land  was  prior  to  the  settlement  or  filing  of  Bice.  He  based  his 
claim  upon  his  application  to  enter,  and  he  complied  with  the  home- 
stead law.  McBandle's  application  to  enter  being  subsequent  to  the 
settlement  and  filing  of  H^l,  based  his  claim  upon  his  prior  settlement. 
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but  he  did  not  comply  with  the  settlement  laws.  He  sought  the  ben- 
efit of  two  laws,  while  complying  with  the  provisions  of  but  one.  This 
cannot  be  awarded  him.  Under  the  law  with  which  he  complied,  his 
application  to  enter  was  the  initial  act,  and  its  allowance  would  relate 
back  to  that  act,  and  cut  off  all  intervening  claims.  It  could  not,  how- 
ever, affect  claims  which  originated  prior  to  his  application,  and  which 
had  been  kept  alive  by  compliance  with  the  law  under  which  they  were 
initiated. 

It  follows,  therefore,  that  the  prior  settlement  rights  of  McRandle, 
without  compliance  with  the  settlement  laws,  cannot  prevail  against 
the  subsequent  settlement  rights  of  Hall,  who  has  fully  complied  with 
said  laws.  That  part  of  the  decision  appealed  from|  which  awarded 
the  land  to  McBandle,  is  accordingly  reversed. 


dokatiok  claim— jssibs-homb8tead. 

Goon  i;.  Fbeel's  Heibs. 

Hiere  Ib  no  right  existing  either  in  the  parents,  or  their  ohildren  (aa  orphan  heirs), 
to  initiate  a  donation  claim  where  the  death  of  the  parents  oocnrs  before  they 
reach  the  State. 

An  adverse  right  existing  at  the  date  of  the  act  of  August  6, 1888,  defeats  the  con- 
firmation of  a  donation  claim  thereunder. 

The  illegal  possession  of  land  will  not  defeat  the  right  of  another  to  make  homestead 
entry  thereof. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office^  February  28^  1893. 

George  W.  Houck,  assignee  of  the  heirs  of  Amos  E.  and  Elizabeth 
Freel,  has  appealed  from  your  decision  of  December  7, 1891,  rejecting 
his  application  to  re-instate  the  donation  claim  of  said  heirs,  involving 
the  SB.  4  of  the  SB.  J  and  lots  7  and  8  of  Sec.  6,  and  the  W.  i  of  the 
KB.  i  of  Sec.  7,  T.  15  S.,  E.  5  W.,  Eoseburg  land  district,  Oregon. 

Said  donation  claim  was  filed  in  April,  1859^  certificate  (No.  1568) 
issued  August  24,  1870 ;  and  the  entry  was  canceled  December  20, 
1887. 

The  land  lies  within  the  limits  of  the  grant  to  the  Oregon  and  Cali- 
fornia Railroad  Company,  the  right  of  which  to  lands  in  the  odd-num- 
bered sections  opposite  the  line  of  said  road  attached  upon  its  definite 
location  on  March  26, 1870.  But  as  the  land  in  controversy  was  at 
that  date  included  in  the  donation  claim  above  mentioned,  your  decision 
held  that  the  land  was  excepted  from  the  operation  of  the  grant.  The 
railroad  company  has  not  appealed  from  your  decision^  which  has,  tiiere* 
fore,  become  final  against  it. 
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Hoack,  claiming  to  be  the  assignee  of  the  heirs  of  Freel,  has  appealed 
from  your  decision,  alleging  that  you  were  in  error — 

In  holding  that  the  donation  claim  of  Amos  £.  Freel  and  Elizabeth  Freel  was  in- 
raUd. 

In  holding  that  the  claim  of  the  hein  of  Amos  £.  Freel  and  Elizabeth  Freel  was 
invalid. 

The  reason  given  by  you  for  canceling  the  claim  was  that  the  parents 
did  not  liye  to  reach  Oregon,  and  consequently  could  not  initiate  a 
donation  claim. 

The  fact  of  their  death  before  reaching  Oregon  the  apx)ellant  does 
not  deny.  Such  being  the  accepted  fact,  you  were  correct  in  holding 
that  no  donation  claim  could  be  initiated,  either  by  the  parents  or  by 
fbeir  children  (John  Newsome,  9  L.  D.,  234). 

The  appellant  farther  alleges  that  you  were  in  error — 

In  not  holding  that  the  donation  entry  of  the  Freel  heirs  was  confirmed  by  the  act 
of  Angnst  6, 1888. 

By  a  perusal  of  said  act  (26  Stat.,  359)^  it  will  be  seen  that  it  con« 
firmed  claims  that  were 

•et  oiS  to  orphans  by  the  snireyor  general  of  the  Territory^  or  the  register  and  re* 
oeiTer  of  the  proper  local  land  office,  and  certificates  were  issned  for  sach  claims, 
and  the  claimants,  their  heirs  or  assigns,  have  since  occupied  and  improYcd  such 
eilaims,  and  there  are  no  adverse  claims  thereto. 

In  the  case  at  bar,  there  was,  at  the  date  of  the  confirmatory  act,  an 
adverse  claim — ^to  wit,  the  homestead  entry  of  Leonard  S.  Goon,  made 
June  15, 1888 — ^which  you  hold  to  be  such  an  adverse  claim  as  would' 
except  the  land  from  tlie  confirmatory  provision  of  said  act." 

The  appellant,  however,  seeks  to  avoid  your  conclusion  in  this  re- 
spect by  the  contention  that  said  homestead  entry  is  not  a  valid  claim, 
'^having  been  made  with  the  full  knowledge  of  the  appellant's  posses- 
sion of  the  land,  and  of  the  appellant's  belief  that  his  title  was  good." 

The  donation  entry  having  been  canceled  December  20, 1887,  pos- 
session of  the  land,  based  on  said  donation  entry,  after  that  date,  was 
without  warrant  in  any  subsisting  law.  I  am  not  aware  of  any  law  or 
decision  that  holds  a  homestead  entry  to  be  invalid  because  the  tract 
covered  thereby  was  at  the  date  of  such  entry  in  the  illegal  possession 
of  another  party. 

There  are  other  allegations  of  error,  but  they  are  substantially  cov- 
ered by  those  already  discussed  herein. 

Your  dedfiion  is  afiOrmed* 
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patbnt-chippewa  scbjp  location-act  of  june  8,  1«7«. 

Ohables  H.  Moobe  et  al. 

The  issaanee  of  a  patent  for  land  whScli  was  a  part  of  the  public  domain,  or  the  fee 
to  which  was  in  the  United  States,  prima  faoie  passes  the  title,  whether  sneh 
patent  may  be  valid,  or  Toidable,  and  precludes  the  further  exercise  of  dq[Mirt- 
mental  Jnrisdiotion  over  the  land  until  such  patent  may  be  snirendered,  or  Yt^ 
cated  by  Judicial  action. 

The  right  of  purchase  accorded  by  the  act  of  June  8,1872,  to  holders  under  Chippewa 
half  breed  sorip  locations  is  restricted  to  locations  made  prior  to  the  passage  of 
said  act. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  qf  the  General 

Land  Office^  March  i,  1893. 

On  Febraarjr  %  1874,  O.  O.  Otoments,  attorney  In  fbct,  located  Chip- 
pewa half  breed  scrip  No.  317,  issued  to  Antouie  LaPierre,  upon  the 
BE.  i  of  the  NE.  i  and  the  NE.  \  of  the  SE.  I  of  Sec.  23  B.  and  B.  UTo. 
5,  and  scrip  No.  322  issued  to  Antonie  Bagage,  upon  the  S.  }  of  the  SE. 
i  of  Sec.  23,  T.  1  F.,  E.  1  W.,  B.  and  B.  No.  4,  and  patents  issued  for 
the  tracts  embraced  in  these  locations  on  January  25, 1875.  The  tracts 
are  situated  at  Salt  Lake  City,  Utah. 

On  August  22, 1888,  Charles  H.  Moore  applied  to  make  homeBtead 
entry  for  the  SE.  ^  of  the  NE.  ^  and  the  NE.  ^  of  the  SE.  ^  aad  the  & 
}  of  the  SE.  J  of  Sec.  23,  T.  1  N.,  of  B,  1  W. 

William  E.  Bichardson  also  applied  to  enter  under  the  homestead  law 
the  SB.  I  of  the  SB.  ^  of  said  Sec.  23. 

The  application  of  Moore  was  rejected  by  the  register  and  receiver 
because  the  land  was  covered  by  ihj^  scrip  locations,  fleappealed  to  you 
on  the  alleged  ground  that  said  scrip  locations  are  fraudulent,  and  the 
patents  issued  thereon  are  void  on  their  face,  citing  Parker  v.  Duff  (47 
Cal.,  554)  and  Fugsley  v.  Brown,  United  States  Circuit  Court,  (25  Fed. 
Sep.,  688). 

The  appUcation  of  Bichardson  being  rejected,  he  appealed  to  you. 

On  July  31, 1890,  citing  section  2368  of  the  Bevised  Statutes  and  the 
circular  of  instructions  of  March  29, 1875,  (Book  No.  18,  L.  &  B.,  p.  214), 
you  held  that  the  respective  purchasers  holding  under  said  patents, 
where  their  holdings  were  in  good  faith,  should  be  allowed  to  purchase 
at  $2.50  per  acre  the  tracts  under  the  section  of  the  Bevised  Statutes 
above  referred  to,  upon  the  surrender  of  the  patents  accompanied  by 
deeds  of  relinquishment  to  the  United  States,  together  with  a  certificate 
of  the  recorder  having  charge  of  the  records  of  the  county  wherein  the 
tracts  are  situated  to  the  effect  that  said  deeds  of  relinquishment  have 
been  duly  recorded  by  him,  and  that  the  records  show  no  other  convey- 
ance or  encumbrance  on  said  lands,  and  that  the  records  show  the  title 
to  said  tracts  to  be  in  the  parties  making  such  deeds. 

You  did  not  pass  on  the  appeals  of  Moore  and  Bichardson,  but  sns- 
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prided  ftction  thereon  and  directed  th&  register  and  receiver  to  ascer- 
tain who  were  the  bon^flde  holders  of  the  tracts  in  question  and  notify 
them,  with  the  other  parties  in  interest,  of  yonr  said  ruling,  and  that 
they  wonld  be  allowed  sixty  days  within  which  to  take  such  action  as 
they  might  see  proper. 

On  August  4, 1890,  you  approved  the  action  of  the  local  land  officers 
in  rejecting  the  application  of  Bichard^on. 

In  February,  1889,  Frank'  A.  Day  applied  to  purchase  the  SB.  J  oi 
the  S£.  i  of  said  Sec  23,  T.  1  N.,  E.  1  W.,  under  the  provisions  of  sec- 
tion 2368  of  the  Bevised  Statutes  at  $1.25  per  a<»re.  The  register  and 
receiver  rejected  his  application.  He  appealed  to  you,  and  on  August 
4, 1890,  you  affirmed  their  action  and  cited  for  the  guidance  of  the  reg- 
ister and  recover  and  interested  parties  your  letter  of  July  31, 1890,  in 
the  matter  of  the  application  of  Oharles  H.  Moore. 

In  response  to  the  opportunity  to  make  a  showing  affcNrded  by  you 
to  the  holders  of  the  land  under  said  patents,  J.  E.  William  Maack,  who 
claimed  through  mesne  conveyance  under  these  patents  5Ji2  acres  of 
land,  being  a  part  of  the  SW.  |  of  the  SE.  J  of  Sec.  23  patented  to 
Antonie  Bagage,  and  2.631  acres  of  land,  being  a  part  of  the  I^E.  i  of 
the  SE.  4  of  the  same  seetion,  patented  to  Antonie  La  Pierre,  applied 
to  purchase  said  tracts  under  the  act  of  June  8, 1872  (Sec.  2368,  B.  S.). 

A  portion  of  the  tracts  patented  has  been  subdivided  into  lots,  and 
there  are  a  large  number  of  bidders — ^probably  one  hundred. 

James  I.  Neff,  Martin  L.  Fogel  et  oI.,  claiming  other  portions  of 
said  tract  have  also  applied  to  purchase  &om  the  government.  The 
patents  have  been  surrendered,  abstracts  of  title  furnished,  the  price  of 
the  land  tendered  and  deeds  made  out  to  the  United  States.  These 
deeds  appear  to  have  been  duly  recorded  in  the  oounty  where  the  land 
ii  situated. 

Oharles  H.  Moore,  the  homestead  applicant,  filed  a  {Hrotest  in  your 
office,  iDL  which  he  objects  to  these  parties  being  allowed  to  purehase, 
alleging  that  ^^  no  part  of  said  tract  is  subject  to  purchase  under  said 
act  of  June  8^  1872,"  (Sec  2368,  B.  S.)  and  that  ^<  protestant  has  a  prior, 
valid,  subsisting  claim  to  all  of  said  land  under  the  homestead  laws  of 
the  United  States."  He  argues  that  the  act  in  question  permits  the 
purchase  of  such  lands  only  as  had  been  located  prior  to  June  8, 1872, 
when  the  act  was  approved,  and  that  the  act  only  authorizes  the  pur- 
chase of  lands  that  were  subject  under  existing  law  to  the  locations 
made,  and  that  this  particular  land  was  not  so  subject;  because  outside 
of  the  reservation  of  the  Chippewa  Indians,  and  yet  located  by  Chip- 
pewa half  breed  scrip.  He  therefore  asks  that  all  of  said  applications 
to  purchaae  be  denied. 

On  October  22, 1891,  you  considered  the  case,  rejected  the  home- 
stead applications  for  said  land  and  held  ^^  that  the  present  holders  in 
good  faith  of  the  land  in  question  may  perfect  their,  titles  under  such 
claims  upon  compliance  with  the  terms  of  said  act." 
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Oharles  H.  Moore  and  William  E.  Bichardson  have  appealed  firom 
your  Judgment,  alleging  substantially  the  same  causes  therefor  as  are 
contidned  in  the  protest  theretofore  filed. 

Your  judgnient  is  correct  in  affirming  the  finding  of  the  register  and 
receiver  in  rejecting  the  homestead  applications  of  Moore  and  Bichard- 
son,  for  the  land  at  the  time  said  applications  were  made  was  not  pub- 
lic land)  and  hence  not  subject  to  entry  and  not  subject  to  the  jurisdic- 
tion of  the  land  department. 

It  is  contended  that  the  patents  were  void  on  their  ts^ce  because  they 
referred  to  the  act  under  which  the  scrip  was  located,  and  it  is  con- 
tended that  said  act  did  not  authorize  the  location  of  said  scrip  in 
Utah.  Eyen  if  they  were  illegally  issued  and  the  parties  thereto  are 
satisfied  with  the  transaction,  no  one  else  can  question  it.  The  United 
States  owned  the  land,  and  the  land  department,  having  jurisdiction 
over  it,  is  presumed  to  have  considered  all  the  questions,  and  its  judg- 
ment, followed  by  the  issuance  of  the  patents,  may  not  beset  aside  nor 
the  patents  invalidated  except  by  the  act  of  the  holders  themselves 
surrendering  them  for  the  purpose  of  correction,  or  by  a  court  of  com- 
petent jurisdiction.  At  the  time  these  applications  were  made,  no  such 
surrender  had  been  made,  and  no  court  had  vacated  said  patents; 
hence  the  applications  under  the  homestead  law  were  properly  rejected. 

The  right  of  a  homestead  application,  if  it  attaches  at  all,  must  at- 
tach at  the  time  it  is  made.  Maggie  Laird  (13  L.  D.,  502);  Goodale  v. 
Olney,  on  review,  (13  L.  D.,  498). 

The  land  officers  had  jurisdiction  to  issue  these  patents,  the  United 
States  owned  the  land,  and  there  appears  to  have  been  no  prior  appli- 
cation therefor;  hence  these  patents  were  not  void,  although  they 
might  be  avoided  by  a  proper  suit  filed  by  the  United  States,  if  the 
United  States  had  an  interest  in  so  doing,  or  if  it  was  under  obliga- 
tions to  any  one  to  do  so. 

A  clear  distinction  should  be  kept  between  a  patent  that  is  void  and 
one  that  is  voidable  only.  On  this  subject  the  supreme  court,  speaking 
through  Justice  Miller,  in  the  case  of  the  United  States  v.  Schurz  (102 
U.  S.,  378),  said- 
It  is  argued  with  muoh  plausibility  that  the  relator  was  not  entitled  to  land  by 
the  laws  of  the  United  States,  beoause  it  was  not  subject  to  homestead  entry,  and 
that  the  patent  is,  therefore,  void,  and  the  law  will  not  require  the  Secretary  to  do 
a  yain  thing  by  delivering  it,  which  may  at  the  same  time  embarrass  the  rights  of 
others  in  regard  to  the  same  land. 

We  are  not  pretending  to  say  that  if  the  patent  is  absolutely  void,  so  that  no  right 
could  possibly  accrue  to  the  plaintiff  under  it,  the  suggestion  would  not  be  a  sound 
one. 

But  the  distinction  between  a  void  and  a  voidable  instrument,  though  sometimes 
a  very  nice  one,  is  still  a  well-recognized  distinction,  on  which  yaluable  rights  oftoi 
depend,  and  the  case  before  us  is  one  to  which  we  think  it  clearly  applicable.  To 
the  officers  of  the  Land  Department,  among  whom  we  include  the  Secretary  of  the 
Interioii  is  confided,  as  we  have  already  said,  the  administration  of  the  laws  eon- 
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oeming  the  sale  of  the  public  domain.  The  land  in  the  present  case  had  been  snr- 
Teyed,  and,  nnder  their  control,  the  land  in  that  district  generally  had  been  opened 
to  pre-emption,  homestead  entry  and  sale.  The  qnestion  whether  any  partionlar 
tract  belonging  to  the  government  was  open  to  sale,  pre-emption,  or  homestead 
right,  is  in  every  instance  a  question  of  law  as  applied  to  the  facts  for  the  determi- 
nation of  those  officers.  Their  decision  of  such  questions  and  of  conflicting  claims 
to  the  same  land  by  different  parties  is  Judicial  in  its  chaiacter. 

It  is  clear  that  the  right  and  the  duty  of  deciding,  all  such  questions  belong  to 
those  officers,  and  the  statutes  have  provided  for  original  and  appellate  hearings  in 
that  department  before  the  successive  officers  of  higher  grade  up  to  the  Secretary. 
They  have,  therefore.  Jurisdiction  of  such  cases,  and  provision  is  made  for  the  cor- 
rection of  errors  in  the  exercise  of  that  Jurisdiction.  When  their  decision  of  such  a 
question  is  finally  made  and  recorded  in  the  shape  of  a  patent,  how  can  it  be  said 
that  the  instrument  is  absolutely  void  for  such  errors  as  these f  If  a  patent  should 
issue  foT  land  in  the  State  of  Massachusetts,  where  the  government  never  had  any, 
it  would  be  absolutely  void.  If  it  should  issue  for  land  once  owned  by  the  govern- 
ment, but  long  before  sold  and  conveyed  by  patent  to  another  who  held  possession, 
it  might  be  held  void  in  a  court  of  law  on  the  production  of  the  senior  patent.  But 
such  is  not  the  case  before  us.  Here  the  question  is  whether  this  land  had  been 
withdrawn  from  the  control  of  the  Land  Department  by  certain  acts  of  other  persons, 
which  include  it  within  the  limits  on  an  incorporated  town.  The  whole  question  is 
one  of  disputed  law  and  disputed  facts.  It  was  a  question  for  the  land  officers  to 
consider  and  decide  before  they  determined  to  issue  McBride's  patent.  It  was  within 
their  Jurisdiction  to  do  so.  If  they  decided  erroneously,  the  patent  may  be  voidable, 
but  not  absolutely  void.  The  mode  of  avoiding  it,  if  voidable,  is  not  by  arbitrarily 
withholding  it,  but  by  Judicial  proceedings  to  set  it  aside,  or  correct  it  if  only  partly 
wrong.  It  waa  within  the  province  of  those  officers  to  sell  the  land  and  to  decide 
to  whom  and  upon  what  price  it  should  be  sold ;  and  when,  in  accordanoe  with  their 
decision,  it  was  sold,  the  money  paid  for  it,  and  the  grant  carried  into  effect  by  a 
dnly-exeouted  patent,  that  instrument  carried  with  it  the  title  of  the  United  States 
to  the  land. 

This  Department  ftilly  considered  the  qnestion  here  presented  in  the 
case  of  John  P.  S.  Yoght  (9  L.  D.,  114)  and  there  cited  numerous  au- 
thorities to  sustain  its  ruling  that — 

The  ofiftcers  of  the  Land  Department  act  within  the  general  scope  of  their  author- 
ity in  issuing  patents  for  lands  that  were  prior  thereto  a  part  of  the  public  domain, 
though  in  particular  instances  their  action  may  be  unwarranted. 

The  issuance  of  a  patent  for  land  which  was  a  part  of  the  public  domain,  or  the 
fee  to  whioh  was  in  the  United  States,  prima  facie  passes  the  title,  whether  such 
patent  is  a  valid  or  void  instrument  without  authority,  and  precludes  the  further 
exercise  of  departmental  Jurisdiction  over  the  land  until  such  patent  is  vacated  by 
Judicial  action. 

An  applicant  for  land  covered  by  outstanding  patent  should  initiate  his  claim 
thereto  by  proceedings  looking  toward  the  vacation  of  said  patent. 

I  have  quoted  the  syllabus  in  the  above  case  because  it  sums  up  the 
ruling  made  in  the  case. 

Were  it  not  for  the  surrender  of  these  patents,  this  proceeding  would 
^Topetlj  close  here;  but  said  surrender,  and  the  conveyance  of  said 
property  to  the  United  States  reinvests  it  with  jurisdiction  over  the 
land.    Title  gives  jurisdiction.    Juniata  Lode  (13  L.  D.,  715), 

I  come  now  to  the  consideration  of  the  applications  to  purchase 
under  the  act  of  June  8, 1872^  supra. 
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Said  act  is  as  follows — 

The  Secretary  of  the  Interior  is  aothorised  to  permit  the  pnrohase,  with  cash  or 
military  bounty-land  warrants,  of  such  lands  as  may  hare  been  located  with  claims 
^arising  under  the  serenth  clause  of  the  second  article  of  the  treaty  of  September  SO, 
1854;  at  snob  price  per  acre  as  he  deems  equitable  and  proper,  but  not  at  a  less  price 
than  $1.25  per  acre,  and  the  owners  and  holders  of  such  claims  in  good  £uth  are  also 
permitted  to  complete  their  entries,  and  to  perfect  their  titlea  under  such  claims 
upon  compliance  with  the  terms  abore  mentioned;  but  it  must  be  shown  to  the  sat- 
isfiftetion  of  the  Seeretary  of  the  Interior  that  such  claims  were  held  by  innocent 
parties  in  good  &ith,  and  that  the  locations  made  under  sneh  claims  ha^e  been 
made  in  good  faith  and  by  innocent  holders  of  the  same. 

Does  this  section  give  the  right  to  holders  under  a  location  made 
after  the  act  was  passed  t  I  think  not,  and  for  this  reason  I  am  of  th« 
opinion  that  said  applications  must  be  denied. 

In  order  to  ascertain  the  trae  meaning  of  the  act  of  1872,  Bupra,  the 
reasons  and  the  purpose  of  the  statute,  derived  from  tiie  then  existlDg 
state  of  things,  will  first  be  considered.  Smythe  t).  Fiske  (3  WaE, 
374). 

On  April  20, 1871,  the  Secretary  of  the  Interior  directed  you  to  <<  sus- 
pend all  Chippewa  scrip  locations  or  personal  applications  not  yet  pst- 
ented,  made  by  any  Chippewa  mixed  bloods  nnder  the  second  article 
of  the  treaty  of  September  30,  1854,  with  the  Ohippewas.''  (Oopp's 
Land  Laws,  1st  Ed«,  p.  71L}  While  this  order  was  stitl  in  existence 
on  December  20, 1871,  by  resolution  the  Honse  of  BepreeentatiYes  re- 
quested the  D^artment  to  communicate  to  that  body  certain  informs- 
tion  in  relation  to  the  issuance  and  location  of  said  scrip.  (Chip.  Scrip 
Beport,  p.  3.)  The  information  was  given  on  March  12, 1872,  (Ibid^  3.) 
At  page  50  of  the  report  submitted  a  copy  of  a  letter  irom  the  Secre- 
tary of  the  Interior  to  the  Commissioner  of  Indian  Affairs  dated  April 
21, 1871,  states  why  the  order  of  1871  8upraj  was  made.  The  letter  is 
as  follows — 

Great  nncertaixity  seems  to  exist  in  inference  to  the  identity  of  the  parties  entitled 
to  the  land  and  land  scrip  provided  for  nnder  the  treaties  abore  referred  to  (Sep- 
tember 30,  1854,  October  2, 1863,  and  April  12, 1864),  and  mnch  oomplaint  has  been 
made  to  me  in  reference  to  the  frauds  practiced  and  now  oontemplatsd  undfir  tha 
foregoing  treaties. 

The  Secretary's  report  to  Congress  farther  showed  tiiat  patents  hsd 
issued  for  lands  located  with  both  valid  and  invalid  scrip,  without  a^ 
well  as  within  the  ceded  territory  (pages  244-259). 

The  act  of  June  8, 1872,  was  passed,  therefore,  with  a  fhll  knowledge 
of  the  condition  of  the  locations,  and  patents  issaed  thereon  outside  of 
the  ceded  lands  and  with  a  knowledge  that  these  locations  were  illegal^ 
and  to  save  the  title  to  those  innocent  holders  who  had  purchased  these 
lands  after  location,  Congress  had  passed  the  act  in  question.  This 
act  is  based  upon  the  knowledge  that  the  scrip  locations  made  outside 
of  the  ceded  lands  were  illegal,  and  was  passed  to  afford  a  meaBS  hy 
which  bona  flde  holders  who  had  nothing  to  do  with  making  these 
locations  might  gain  titles  by  buying  direct  ft^m  the  government  B 
eould  not  have  been  intended,  knowing  that  the  scrip  could  not  be 
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legally  located  oatside  of  the  ceded  lands,  that  it  might  be  so  there- 
after located  and  the  land  sold  and  the  purchasers  allowed  to  buy  from 
the  government  as  would  be  the  case  if  the  present  applications  should 
be  tdlowed. 

The  Department  had  at  one  time  before  the  passage  of  the  act  ot 
1872  recognized  the  right  of  a  holder  of  this  scrip  to  locate  it  any  whwe 
in  the  United  States^  and  Congress  recognizing  this  construction  to  be 
incorrect,  but  with  a  view  of  the  equities  of  these  holders,  made  the  act 
of  1872  broad  enough  to  afford  them  relief,  provided  they  could  show 

to  tb6  satisfaotilon  of  the  Secretary  of  the  Interiof  that  such  clahns  weie  held  by 
innooent  parties  in  good  faith^  and  that  the  looatioDfi  made  nnder  snoh  claims  have 
been  made  in  good  faith  and  by  innocent  holders  of  the  same. 

How  could  it  be  said  that  one  is  a  holder  in  good  faith  whose  rights 
were  sought  to  be  acquired  long  after  the  passage  of  the  act  of  1872, 
and  long  after  the  time  when  the  scrip  locations  were  held  to  be  locat- 
able  only  on  the  ceded  lands  from  the  Ghippewast 

The  act  of  1872  was  not  intended,  in  my  judgment,  to  help  those  who, 
in  violation  of  the  rules  and  law,  located  scrip  outside  of  the  ceded 
lands  after  1872.  That  act  dealt  with  the  present  condition  only.  For 
these  reasons  the  applications  to  purchase  are  denied. 

Since  the  deeds  in  this  case  were  executed  by  the  owners  but  have 
not  been  accepted  by  the  government,  and  since  the  patents  were  de- 
livered to  you  for  the  purpose  of  correcting  errors  and  giving  the  pat- 
entees better  titles  than  they  now  have,  and  since,  as  has  been  herein 
decided,  such  errors  cannot  be  corrected  and  such  parties  cannot  pur- 
chase their  tracts  under  the  act  of  June  8,  1872,  you  will  therefore 
return  to  said  several  claimants  the  deeds  made  by  them,  their  abstracts 
of  title,  and  the  patents  you  now  hold.  These  instruments  have  never 
been  accepted  by  the  government,  and  should  now  be  returned  in  i>rder 
that  these  applicants  may  be  placed  in  statu  quo. 

Your  judgment  is  accordingly  affirmed. 


PVB-S1IFTI017  B19TRT— COSFltHMLJLTIOar* 

United  States  v.  Pxjllen. 

A  pie-emptiTe  right  ean  net  be  acquired  by  one  who  enterA  npcm  and  nses  the  land 
for  pnrposee  of  busineee  only,  %iid  who  attempte  to  aeeore  the  status  of  a  settle^ 
in  fraud  of  the  possessory  right  of  an  Indian  tribe ;  nor  is  an  entry  of  such  char- 
acter within  the  eonfirmatory  operation  of  section  7,  act  of  March  3,  1893. 

First  Assistant  Secretary  Chandler  to  the  Comvuissionef  6f  the  Oenerai 

Land  Office^  March  i,  1S93. 

The  land  involved  in  this  entry  is  lot  6,  Sec.  21,  SW.  J  of  SW.  i  of 
Sec.  22;  lots  4  and  5,  Sec.  21,  lot  1,  Sec.  27,  and  lota  1,  2  and  3,  Sec.  28^ 
T,  28  N.,  R.  16  W.,  Seattle,  Washington,  land  district 
12771— VOL  16 14 
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The  record  in  this  case  shows  that  Daniel  Pnllen  filed  pre-emption 
declaratory  statement,  Jnly  8, 1882  on  lots  4  and  5,  Sec.  21,  lot  1.  Sec. 
27,  and  lots  1,  2  and  3,  Sec.  28,  of  said  township  and  range,  alleging 
settlement  March  1, 1880.  After  dne  notice  he  submitted  final  proof 
and  made  cash  entry  July  9, 1883.  He  made  timber  land  entry  Novem- 
ber 6, 1883,  for  lot  6,  Sec.  21,  and  the  SW.  J  of  SW.  J,  Sec.  22,  said 
township  and  range,  alleging  that  the  land  was  unfit  for  agricultural 
purposes  and  chiefly  valuable  for  its  timber. 

On  September  10, 1884,  the  Indian  agent  at  the  Neah  Bay,  Washing- 
ton agency,  directed  the  attention  of  the  Commissioner  of  Indian  AfElEurs 
to  the  fact  that  there  was  situated  on  said  land  the  Indian  village  of  the 
Quillehute  Indians,  and  had  been  occupied  by  them  as  such  from  time 
immemorial.  He  requested  that  the  entries  be  canceled.  XJiK>n  this 
information  being  communicated  to  your  office  by  the  Indian  Commis- 
sioner, you  ordered  the  entries  to  be  investigated  by  a  special  agent 
This  order  was  issued  on  October  7, 1884.  It  is  not  necessary  to  recite 
the  correspondence  that  passed  subsequently  between  you  and  the 
Commissioner  of  Indian  Affairs  on  the  subject,  the  delays  of  the  spe- 
cial agent  in  making  the  examination  caused  by  deaths^  resignations 
and  the  inaccessibility  of  the  laud.  Suffice  it  to  say  that  the  Indian 
Service  was  persistent  and  untiring  in  its  efiforts  for  a  thorough  exam- 
ination of  the  entries.  (See  Beport  of  the  Commissioner  of  Indian 
Affairs  1885,  page  18^;  1887  page  209;  1889,  page  285).  The  result  of 
the  investigation  was  that  on  October  12, 1887,  you  directed  the  entries 
to  be  canceled,  and  Pullen  was  allowed  sixty  days  within  which  to  ap- 
ply for  a  hearing.  .  This  you  did  on  the  report  of  the  special  agent, 
dated  August  27, 1887. 

Application  was  made  for  a  hearing  by  Pullen  and  granted  December 
3, 1887.  The  matter  was  again  delayed  for  various  reasons  until  No- 
vember 6,  1890,  when  the  testimony  was  begun  at  Port  Townsend, 
before  United  States  commissioner,  afterwards  before  a  notary  on  the 
land,  and  finally  finished  before  the  local  officers  December  35.  Due 
notice  of  this  hearing  had  been  served  personally  on  the  claimant,  his 
wife  and  the  Washington  Fur  Company.  As  a  result  of  this  hearing 
the  receiver  held  that  the  entries  should  be  held  for  cancellation;  the 
timber  entry  ^^  for  the  double  reason  that  the  land  is  suitable  for  agri- 
cultural purposes  and  was  used  by  the  Indians  in  connection  with  their 
village  on  lot  1,  of  section  28.  That  the  pre-emption  cash  entry  shonld 
be  canceled  solely  for  the  reason  that  the  tract  was  occupied  by  the 
Indians  prior  to  the  time  that  Mr.  Pullen  made  his  settlement  and  ini- 
provements  on  the  land.'' 

Pullen  appealed,  and  you  by  letter  of  September  22, 1891,  reversed 
the  decision  of  the  receiver,  holding  that  the  pre-emption  cash  entry 
was  confirmed  under  section  7  of  the  act  of  March  3, 1891,  as  "  a  period 
of  more  than  two  years  had  intervened  between  the  issuance  of  the 
final  receipt  and  the  initiation  of  any  proceeding  on  the  part  of  the  gov- 
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erDment,"  and  in  regard  to  the  timber  land,  you  held  that  it  was  chiefly 
valuable  for  timber  and  unfit  for  cultivation  in  its  natural  state.  You 
therefore  ordered  that  the  entries  be  relieved  from  suspension  and 
approved  for  patent.  Of  this  action  you  notified  the  Commissioner  of 
Indian  Affairs,  and  he,  on  September  25, 1891,  addressed  me  a  com- 
munication regarding  this  matter  and  recommended  that  I 

cause  the  Commissioner  of  the  General  Land  Office  to  certiiy  the  proceedings  in 
this  case  to  the  Department,  and  to  suspend  fnrther  action  thereon  until  the  Secre- 
tary of  the  Interior  shall  pass  upon  the  same, — ^proper  notice  to  be  given  to  the  de- 
fendant,— ^Pnllen,  and  if  you  concur  in  the  views  herein  expressed,  that  you  reverse 
the  decision  of  the  General  Land  Office  in  this  case,  and  cancel  Mr.  Pullen's  said  en- 
tries, fco  the  end  that  the  Indians  may  eigoy  the  use  and  occupation  of  these  lands 
to  which  they  are  justly  and  legally  entitled. 

The  record  was  therefore  forwarded  to  this  Department,  as  directed 
by  letter  dated  November  5, 1891. 

By  a  treaty  confirmed  and  promulgated  March  8, 1859  (12  Stat.,  971), 
between  the  United  States  and  the  tribes  of  the  Qui-nai-elt  and  Quil- 
leh-ute  Indians,  the  lands  herein  involyed  were  ceded  to  the  United 
States.    By  the  second  article  of  said  treaty,  it  was  stipulated  that — 

There  shall,  however,  he  reserved,  for  the  uso  and  occupation  of  the  tribes  and 
bands  aforesaid,  a  tract  or  tracts  of  land  sufficient  for  their  wants  within  the  Terri- 
tory of  Washington,  to  be  selected  by  the  President  of  the  United  States,  and  here- 
After  surveyed  or  located  and  set  apart  for  their  exclusive  use,  and  no  white  man 
;hall  be  permitted  to  reside  thereon,  without  permission  of  the  tribe  and  of  the  su- 
Mrintendent  of  Indian  affairs  or  Indian  agent.  And  the  said  tribes  and  bands  agree 
lO  remove  to  and  settle  upon  the  same  within  one  year  after  the  ratification  of  this 
treaty,  or  sooner  if  the  means  are  ftimished  them.  In  the  mean  time  it  shall  be  law- 
frd  for  them  to  resii^e  upon  any  lands  not  in  the  actual  claim  and  occupation  of  citi- 
Z6DB  of  the  Unit-ed  States,  and  upon  any  lands  claimed  or  ocoupiedj  if  with  the  per- 
mit sion  of  the  owner  or  claimant 

And  the  third  article  provided — 

The  right  of  taking  fish  at  all  usual  and  accustomed  grounds  and  stations  is  se- 
cured to  said  Indians  in  common  with  all  citizens  of  the  Territory,  and  of  erecting 
temporary  houses  for  the  purpose  of  curing  the  same;  together  with  the  privilege 
of  hunting,  gathering  roots  and  berries  and  pasturing  their  horses  on  aU  open  and 
imclaimed  lands. 

By  executive  order  of  November  4,  1873,  a  reservation  was  set  apart 
for  the  Indians  in  accordance  with  said  treaty.  The  reservation  had  been 
selected  sometime  before,  but  these  Indians  were  never  removed  thereon. 

Counsel  for  defendant  insists  that  by  reason  of  this  treaty  the  land 
in  dispute  became  subject  to  entry,  notwithstanding  the  actual  pres- 
ence of  the  Indians.  This  might  be  true  if  it  is  found  that  the  entries 
under  consideration  were  bona  fide  under  the  law,  so  that  so  far  as  this 
point  is  concerned  in  this  case  it  rests  entirely  upon  the  facts.  How- 
ever, I  wUl  say  that  the  Indians  claim  they  never  made  any  such  treaty 
and  Superintendent  Milroy,  under  date  of  October  1, 1882,  in  his  report 
on  these  Indians  says: 

But  one  of  the  four  tribes  that  have  been  made  parties  to  the  Qulnaielt  treaty  is 
on  the  reservation.    The  Quiliutes,  Hohs,  and  Quits  reside  at  different  points  and  di»> 
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tances  on  the  ooMt  north  of  the  icMrvstion,  and  say  they  never  agreed  to  nell  their 
country^  nor  did  they,  to  their  knowledge,  sign  any  treaty  duposing  of  their  right  to 
it.  That  they  were  present  at  the  time  the  treaty  with  tiiem  ie  alleged  to  have  been 
made,  bat  that  the  paper  that  they  signed  was  explained  to  them  to  be  an  agreement 
to  keep  the  peace  with  citizens  of  the  United  States,  and  to  accord  them  the  same 
rights  to  come  into  their  conntry  and  trade  for  Airs,  eto.^  as  had  previomdy  been 
accorded  to  the  Hudson  Bay  Company,  and  that  the  presents  and  payments  in  goods 
that  they  then  receiyed,  and  have  been  since  receiving,  were  believed  by  them  to  be 
in  consideration  of  their  observance  of  that  agreement.  They  therefore  refuse  to 
leave  their  homes  and  localities  in  which  they  then  and  still  reside,  and  move  on  the 
reservation  which  they  (Qnilintes,  Hohs  and  Qnits)  r^ard  as  the  homes  and  the 
property  of  the  Qninaielts. 
(Reports  of  Commissioner  of  Indian  Affiurs,  1872,  S39.) 

I  might  further  add  that  the  govermnent  has  oontiiiiied  to  reoogaize 
the  right  of  thie  Indians  to  this  land*  It  established  a  school  there  in 
1884  and  the  same  has  been  maintained  ever  since.  In  1889,  twenty-six 
of  the  houses  belonging  to  the  Indians  were  destroyed  by  fire.  The 
agent  at  Neah  Bay  was  sent  there  by  the  Commissioner  with  funds  to 
assist  them  in  rebuilding.  He  purchased  55,100  feet  of  lumber  for  them, 
famished  them  with  windows,  doors,  nails,  hinges,  butts,  etc.,  and  they 
built  new  houses  on  the  land,  under  direction  of  the  Indian  bureau. 

The  land  in  controversy,  included  in  the  pre-emption  entry,  is  situ- 
ated on  the  Pacific  ocean  at  the  point  where  the  Quiliehute  river 
empties  into  the  same.  The  land  is  irregular  in  shape  and  except  on 
the  east  side,  is  entirely  surrounded  by  water.  A  portion  of  it  has 
been  occupied  by  the  Quillehute  Indians,  a  small  fish-eating  tribe,  from 
a  time  when  the  memory  of  man  runneth  not  to  the  contrary.  The 
census  of  the  tribe  taken  every  year  from  1872  to  1892,  inclusive,  shows 
an  average  population  for  those  years,  of  a  fraction  over  two  hundred 
and  sixty-five.  The  survey  of  the  land  was  approved  May  29, 1882, 
but  the  presence  of  this  Indian  village  was  not  noted. 

The  testimony  is  quite  voluminous  and,  in  some  particulars,  conflict- 
ing, but  all  the  witnesses  agree  that  there  has  always  been  an  Indian 
village  on  lot  1,  in  section  28.  The  first  white  man  of  whom  there  is 
any  record  who  visited  the  place  was  the  witness  James,  who  went 
there  in  1854  to  assist  in  saving  the  ^<  Southerner''  that  had  been 
wrecked  at  that  point.  He  was  there  nine  weeks.  The  Indians  were 
friendly  and  rendered  valuable  services  in  rescuing  the  passengers, 
mails,  and  cargo  from  the  wrecked  vessel.  At  that  time  there  was  a 
village,  occupied  by  the  tribe.  The  witness  Swan  was  there  in  July, 
1861,  and  visited  the  Indians  in  their  houses.  He  was  the  first  white 
man  to  ascend  the  Quillehute  river  and  visit  their  houses  up  therew 
The  witness  Thompson,  was  there  in  1867.  He  also  testifies  that  there 
was  a  village  there.  The  witness  Balch  was  there  in  1870.  He  found 
Indians  at  the  village,  and  testified  that  they  had  gardens  under  oolti* 
vation  in  a  rude  way.  Tip  to  this  time  there  was  no  white  man  liv- 
ing in  that  vicinity.  The  village  was  located  on  the  hiU  which  slopes 
down  to  the  beach.    These  witnesses  also  testify  that  they  found  a 
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rude  sort  of  a  fortress  or  stronghold  on  lot  3,  in  that  section  that  had 
formerly  been  used  by  them  dnring  their  wars  with  other  tribes, 
when  they  were  a  strong  and  powerful  nation,  but  at  that  time  it  w^s 
abandoned.  I  gather  from  the  testimony  that  the  male  portion  of  these 
Indians  spent  their  time  seaUog  during  tibie  months  of  March,  April 
and  May.  They  hunted  up  the  river  early  in  June  and  went  whaling 
in  the  same  month,  and  continued  at  that  during  July.  I  understand 
those  excursions  were  of  short  duration,  two  or  three  days  at  a  time, 
when  they  would  return  to  tiie  village.  In  October  they  would  go  up 
the  river  again  for  salmon  fishing,  staying  three  or  four  weeks.  It 
seems  that  those  who  were  unable  to  join  these  expeditions,  including 
the  squaws,  went  up  the  river  in  the  spring,  planted  potatoes  and 
gathered  roots.  They  had  houses  up  there  for  their  use  during  these 
journeys.  In  the  fall  the  potatoes  were  gathered  and  taken  to  the  vU- 
la^jB,  where  all  their  produ^  wem  tafcevu  Daring  tbie  winter  momths 
they  all  lived  in  the  viUage  spendiug  their  time  at  their  annual  feast 
aiid  dandng.  It  se^ns  t^at  'the  viHage  was  aeva-  entirely  vacated  at 
any  8ea8on,lKit  the  aged  and  infirm  and  others  always  remained  there. 
This  yillage  is  now  known  as  Lapush. 

As  to  Pullen's  occupancy  of  the  land,  it  is  shown  that  he  passed  over 
it  first  in  1870.  In  1875  he  had  a  small  hoiuse  for  t^ade  on  his  own  ac- 
count. He  denies  that  he  did  any  trading  at  all  prior  to  1880,  but  I 
think  it  is  shown  that  he  did  a  small  business  in  this  way  with  the  In- 
dians though  it  is  not  appQ'regat  that  he  had  any  stock  for  that  purpoae. 

His  trading  stock  consisted  of  vegetijhbles  that  he  raised  on  :the  prai- 
rie. He  did  not  stay  there  continuously  until  after  1880,  but  was  there 
about  0ue-half  of  l^e  time.  Balch  says  that  during  the  time  he  was 
there,  from  April,  1879,  to  February,  1880,  trading  with  the  Indians  for 
a  man  nan^ed  Gallick^  Pullen  had  a  house  there  for  tsra^e  on  his  own 
account,  but  he  lived  seven  miles  distant  on  the  prairie.  It  seems  that 
in  1880,  he  built  a  building  on  lot  1,  in  .Sec.  28,  which  he  used  as  a  store 
mi  rec^idence.  He  then  became  storekeeper  for  Saxiter  and  Co..,  aod 
continaed  as  such  until  that  firm  was  sncceeded  by  the  Waeihiqgtcp 
Fur  company,  in  1885.  He  has  been  employed  in  the  same  capacity  by 
this  company  ever  since,  doing  bu^ness  in  the  same  building.  The 
oirinioii  of  the  witnesses  ^enecalty  on  behalf  of  the  government  is  that 
tiuB  buildiag  was  put  up  and  owned  by  Baxter  and  <3o.  Pullen  denies 
this,  and  says  the  building  was  his  own.  I  think,  however,  that  it  is 
dearly  deduciblefrom  the  testimony  that  that  firm  and  subsequently  tbe 
coxporation  owned  ihe  building.  The  testimony  of  the  chief  <^  Jimmy," 
who  is  thirty-fl.ve  years  old,  and  that  of  ^'Addie  Sox,"  I  think  is  entitled 
to  some  weight,  and  particularly  as  the  story  they  tell  is  not  denied  by 
Pullen.    Briefly,  it  is  as  follows : 

Daniel  firat  oame  to  this  phMse  to  get  a  piece  of  land  on  the  prairie;  said  he  was 
going  to  build  a  hon^e  there;  I  helped  him  to  build  the  road  and  helped  him  to 
plow.  £ph  Pullen  was  down  here  at  Lapush  and  had  a  little  store  which  was 
blown  down  by  wind  and  he  bought  an  Indian  house  for  a  store  and  then  went  up 
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<m  the  prairie  and  then  Pollen  came  down  to  the  Indian  Tillage  and  bought  an  In- 
dian hoase  to  make  a  store  on  the  hill.  He  sold  tiiat  honae;  he  then  went  up  to 
Keah  Bay  and  came  back  with  Mr.  Baxter.  He  and  Dan  came  down  to  my  honBe; 
"  when  Dan  was  going  from  my  honse  he  was  going  to  keep  a  store  at  Lapnsh;  Dan 
said  he  was  going  to  keep  a  store  there;  he  did  not  want  anything  else,  that  all  he 
wanted  to  come  there  for  to  make  a  store  at  Lapnsh."  Gallick  told  me  to  make  a 
store  there ;  said  he  did  not  want  this  land  only  to  keep  store;  Dan  said  he  did  not 
want  the  land  only  to  keep  store. 

I  asked  Howeattle  whether  he  wished  (}allick  or  Mr.  Baxter  to  keep  store  here. 
Howeattle  said  let  Baxter  bnild  a  store  below  the  hUl  where  the  store  is  now  stand- 
ing; "  he  did  not  want  to  build  a  store  on  the  hill  because  he  afraid  Baxter  he  get 
the  land,  so  Baxter  buUt  a  store  below  the  hill  where  Howeattle  told  him  to  make  a 
store;  so  all  the  Indians  told  Baxter  to  build  a  store;  they  did  not  want  him  to 
build  on  the  hill.  Then  he  keep  store— one  here— after  that  house  was  finished." 
I  had  a  garden  back  of  the  hill  where  the  old  Indians  had  a  garden  long  before 
and  Dan  Pullen  saw  me  fix  up  the  fence;  he  oame  there  and  told  me  to  stop; 
'Hhis  land  is  mine.''  He  said  he  would  giye  me  $6;  my  wife  was  working  with 
me  and  Pullen  said:  '<  If  I  stop  keeping  store  you  get  this  land  back,''  and  I  said 
''all  right.''  When  Pullen  bought  that  piece  of  land  from  me  be  said  he  got 
land  from  Washington.  I  got  an  Indian  house  and  Pullen  said  ''I  got  this  land 
from  Washington/'  and  he  wanted  to  get  this  house  that  I  had  Just  bought  and 
paid  me  $10  for  it;  he  told  me  again  that  he  got  all  this  land  and  said  '^Jinmiy, 
you  go  tell  Taylor  to  get  off;  to  take  his  house  off/'  and  said  again  to  me  "  Yon  go 
tell  Albert  to  get  off."  Albert's  house  belonged  to  Howeattle  and  when  he  died  he 
gaye  it  to  Albert;  so  he  told  them  to  pull  the  house  down,  and  Albert  and  Taylor 
said  "No;"  .  .  .  ''I  do  not  want  to  pull  my  house  down;  this  is  my  grand- 
father's house."  Pullen  gave  me  $6,  and  told  me  to  giye  it  to  Taylor,  which  I  did, 
and  told  him:  **  I  am  afraid  Dan  Pullen  going  to  kill  you."  He  gaye  me  $7,  toglYO 
Albert  and  I  said  to  Albert  *'  Ton  haye  to  get  off;  I  am  afraid  Dan  Pullen  will  Idll 
you ;  that  is  what  he  trying  to  do  all  the  time." 

He  took  the  money  to  get  off. 

Q.  When  you  sold  your  garden  for  $S,  to  Mr.  Pullen  did  you  then  understand  that 
you  were  to  haye  the  garden  back,  if  Mr.  Pullen  quit  keeping  store  and  went  up  to 
the  prairie  f 

A.  I  understood  because  Dan  Pullen  said  if  he  quit  keeping  the  store  he  would 
giye  me  back  the  land. 

The  witness,  Addie  Sox,  corroborates  Jimmy  as  to  the  honse  of  Eph 
Pullen  being  blown  down;  his  taking  a  small  Indian  house  and  his  de- 
parture from  the  village;  and  says: 

Dan  Pullen  bought  an  Indian  house  on  the  hill  at  that  time;  he  Just  want  th« 
house,  not  the  ground ;  when  Baxter  came  down  to  Quillehute  he  built  a  store  helow 
the  hill  where  a  store  now  stands;  the  old  chief  Howeattle,  said  to  Baxter  ''Hake 
a  store  on  the  hill ;  did  not  want  him  to  make  a  store  where  the  Indian  yillage  iB," 
It  was  ten  years  ago  when  Baxter  had  the  store  and  then  Pullen  keep  the  store  in  it 
Dan  came  to  my  house  and  asked  me  if  I  would  let  him  haye  my  garden  as  he  wanted 
to  raise  something  and  gaye  me  a  blanket  worth  $5,  to  pay  for  the  fenee  and  for 
work  I  had  done  and  old  stumps.  He  said  he  did  not  buy  the  gronnd.  Just  the  fenee 
and  to  haye  lots  of  wood,  and  when  he  quit  keeping  store  he  would  go  up  to  the 
prairie  and  giye  me  back  the  ground. 

Oliver  Wood,  formerly  Indian  agent  at  the  Quinaielt  agency,  testi- 
fied that  Pullen  told  him  in  1880  or  1881,  when  he  was  there  on  busi- 
ness of  the  agency,  that  the  store  building  belonged  to  Baxter.  Pul- 
len does  not  deny  this  conversation. 
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The  government  introduced  a  certified  copy  of  a  deed  from  Pullen 
and  his  wife  to  Albert  M.  Brooks,  who  was  shown  to  be  a  member  of 
the  firm  of  Baxter  and  Oo.,  dated  Angnst  14,  1884,  for  five  acres  of 
ground  upon  which  the  store  building  is  located,  the  consideration 
being  $1.00;  also  a  deed  from  Brooks  and  wife  to  the  Washington 
For  Company,  for  the  same  land,  dated  January  9, 1885.  To  the  store, 
as  originally  constructed,  Pullen  put  on  an  addition,  and,  with  his 
family,  resided  there.  This  is  the  residence  that  he  had  on  the  land 
when  he  made  final  proof. 

I  think  a  Mr  prexK)nderance  of  the  testimony  shows  that  this  house 
was  the  property  of  Baxter  and  Oo.,  at  the  time  of  the  cash  entry,  and 
thatthe  same  was  used  for  business  purposes.  The  residence  of  Pullen 
thereon  was  a  mere  incident  to  his  business  occupation ;  a  convenience 
for  himself,  and  his  residence  was  not  established  or  maintained  with 
a  bona  fide  intention  of  procuring  a  pre-emption  claim. 

I  think  this  conclusion  is  fully  justified  by  the  other  improvements 
lie  had  at  that  time.  His  final  proof  shows  that  he  had  <<  about  three 
acres"  under  cultivation  and  this  he  used  for  a  garden.  While  it  is 
imi)ossible  to  tell  how  much  of  the  land  the  Indians  had  in  their  gar- 
dens, yet  it  is  shown  that  some  of  the  land  Pullen  then  claimed  to  have 
under  cultivation  had  been  taken  from  them  by  him.  His  present 
residence  stands  on  the  spot  formerly  occupied  by  Indian  Oalifornis^ 
house,  whom  he  forced  to  move  off.  The  Indian's  story  of  this  is  as 
follows: 

My  honse  waa  removed  five  years  ago  by  PaUen ;  it  was  situated  on  the  land  where 
his  honse  now  stands.  He  came  into  my  house  and  told  me  to  tear  it  down ;  I  said 
''No,  I  don't  want  to  put  my  honse  np;  I  have  Just  finished  a  new  house."  The 
honse  is  not  like  Indian  houses  yon  have  now.  He  came  to  my  honse  again  and  sit- 
ting down  by  my  side  said  ^*  I  want  yon  to  tear  your  honse  down,  I  am  going  to 
boild  a  honse  on  this  place  where  your  honse  now  stands.  I  want  yon  to  tear  the 
house  right  off.  I  said  "  Ko^  sir;  I  do  not  want  to  put  my  honse  off,  and  when  I  said 
*''So''  he  struck  me  in  the  face  and  said  "  I  want  yon  to  tear  your  honse  right  off." 
1  was  holding  two  babies  when  Pullen  struck  me  and  I  did  not  want  to  strike  him 
back  because  one  of  my  feet  was  cut  with  an  axe  and  I  had  to  walk  around  on 
crutches.  I  tore  my  house  down;  I  was  afraid  of  Pullen.  He  gave  me  a  keg  of 
nails. 

I  therefore  find  that  the  entryman  originally  went  upon  and  used 
this  land  only  for  business  purposes;  that  he  got  i)ermission  from  the 
Indians  for  that  purpose  only,  and  in  fraud  of  their  possessory  right^ 
has  attempted  to  secure  the  same. 

It  needs  no  argument  to  convince  the  student  of  the  policy  of  the 
government  toward  the  aborigines  of  the  country,  that  their  rights 
willy  under  the  law  be  protected  where,  in  ignorance  of  their  rights  and 
by  reason  of  their  confidence  in  the  integrity  of  the  more  learned  set- 
tler, they  have  been  defrauded  of  their  heritage.  This  little  peninsula 
has  been  their  harbor  and  their  refiige  for  ages.  By  their  own  labor 
and  skill  as  fishermen  they  have  always  been  and  are  now  self  support- 
ing.   To  deprive  them  of  this  landing  place  and  thus  destroy  their  own 
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usefulness  and  deprive  them  of  the  only  vocation  they  are  citable  of 
X)ursning,  would  be  a  cruelly  that  is  abhorent  to  our  poUog^.  Therefore, 
within  the  reasonable  construction  of  the  law  the  protecting  arm  of 
the  government  will  be  extended  to  guard  them  from  the  avarice  and 
cupidity  of  their  more  enlightened  brother  the  white  man.  Inasmuch 
as  the  government  has  recognized  their  right  to  occupy  this  land^  not- 
withstanding the  treaty  of  1859, 1  hold  that  their  rights  then  are  simi- 
lar to  those  of  a  settler,  and  tiiat  the  acts  of  PuUen  in  getting  and 
holding  possession  of  the  land  were  those  of  a  trespasser  and  he  can 
take  nothing  thereby.  As  a  fiorther  recognition  of  the  right  of  the 
Indians  to  this  land  by  the  government  ibe  identical  laMl  in  dispute, 
together  with  others  in  the  neighborhood,  were,  by  executive  order  of 
February  19, 1889,  withdrawn  from  sale  and  s^ement^  mbHectf  how- 
ever, 1x>  any  existing  rights  of  any  party. 

The  language  of  the  supreme  court  In  Atherton  «.  IViwler  (96  U.  S. 
page  519)  seems  partieulariy  applicable  to  this  ease. 

Does  the  policy  of  the  pre-emption  law  authorize  a  stranger  to  throst  theM  men 
out  of  their  honseSy  seize  the&  improvemente,  anfl  settle  ^exao^  where  they  wa% 
settled,  and  by  these  aots  aoqnife  the  initiatoiy  right  of  pre-en^tionf  Hm  gener- 
osity by  which  Congress  gave  the  settler  the  right  of  pre-en^tion  was  not  intended 
to  give  him  the  benefit  of  another  man's  labor,  and  aathorize  him  to  tcon  that  nyui 
and  his  family  out  of  their  home.  It  did  not  propose  to  give  its  bounty  to  settle- 
ments obtained  by  violence  at  the  expense  of  others.  The  right  to  make  a  settlement 
waste  be  exercised  on  unsettled  land;  to  make  hnprovements  on  nstmpxoTed  land. 
To  erect  a  dwelling-honse  did  not  mean  to  seize  some  other  man's  dwelling.  It  had 
reference  to  vacant  land,  to  unimproved  land;  and  it  would  have  shocked  the  moral 
sense  of  the  men  who  passed  these  laws,  if  they  had  supposed  that  they  had  extended 
an  invitation  to  the  pioneer  population  to  acquire  inchoate  rights  to  the  public  kndi 
by  trespass,  by  violence,  by  robbery,  by  acts  leading  to  homicides,  and  other  orimss 
of  less  moral  turpitude. 

See  also  Christian  t?.  Strentzel,  7  L.  D.,  68;  Tomer  «.  BiungaEdner, 
6  L.  D.,  377 ;  and  Roberts  et  ^.  v.  Gordon,  14  L.  D.  475. 

It  is  nrged  by  counsel  that  this  entry  shonld  be  confirmed  nnder  the 
seventh  section  of  the  act  of  March  3, 1891.  I  do  not  think  it  is  oon- 
firmed  under  that  act,  for  the  reason  that  the  entry  was  a  nullity  in  its 
inception  and  it  does  not  therefore  come  within  the  meaning  of  the 
statute.  Mee  v.  Hughart,  13  L.  D.,  484;  United  States  v.  Smith,  icL, 
633. 

The  great  conflict  in  the  testimony  is  in  regard  to  the  character  of 
the  land  included  in  the  purchase  under  the  act  of  June  3, 1878  (20 
Stat.,  89).  The  witnesses  on  behalf  of  the  government,  at  least  those 
who  claimed  to  have  any  knowledge  of  it,  are  uniformly  of  the  opinion 
that  the  soil  is  good  for  agricultural  purposes  and  the  timber  of  no 
value,  except  for  firewood,  while  those  on  the  part  of  the  defendant, 
are  equally  as  positive  that  its  only  value  is  for  the  timber.  I  think, 
however,  that  a  fair  preponderance  of  the  testimony  shows  that  the  land 
was  not  subject  to  entry  as  timber-land.  It  strikes  me  that  the  gov- 
ernment's witnesses,  bv  reason  of  their  long  and  thorough  acquunt- 
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mnee  with  the  land,  are  better  prepared  to  know  the  tnie  condition 
than  those  who  are,  for  the  most  part  entirely  unfamiliar  with  the  lines, 
the  character  of  the  soil  or  the  growth  thereon,  except  by  a  casual  ob- 
servation or  snperflcial  examination;  that  by  reason  of  their  apparent 
disinterestedness  and  the  fairness  and  impartiality  with  which  the 
witnesses  for  the  government  give  their  testimony,  it  is  entitled  to  more 
weight  than  that  offered  by  the  defendant,  supported  as  it  is  almost 
entirely  by  the  relatives  of  himself  and  wife. 

Your  decision  is  therefore  reversed  and  you  will  cause  said  entries  to 
be  canceled.  You  wiU,  also,  inform  the  Oommissioner  of  Indian  Af- 
Mrs  of  tiiis  decision. 

Pbbbiba  v.  Jacks. 

Motion  for  review  of  departmental  decision  of  September  8, 1892, 15 
L.  D^  273^  denied  by  Secretary  Noble,  March  2, 1893. 


RAILBOAD  GBANT— ABJTTBTMITNT. 

Flobida  Cbntbal  and  Pbninbulab  B.  B.  Go. 

The  right  to  the  grant  oonferred  by  act  of  May  17, 1856^  has  not  been  fbrfeited  by  any 
aot  of  the  Florida  B.  B.  Co.,  or  He  Baooeesors,  and  the  State  of  Florida  has  by  no 
act  of  Its  legudatnire  denied  to  said  oompany  the  benefits  of  said  grant,  but  has 
through  its  execntive  recognised  the  rights  of  said  coQipany  thereunder,  and  it 
is  therefore  incombent  upon  the  Department  under  the  act  of  March  3,  1887,  in 
the  absence  of  any  Congressional  action  looking  toward  forfeiture,  to  proceed 
with  the  adjustment  of  said  grant,  though  the  road  was  not  oonstmcted  within 
the  time  teed  thecefor. 

Beeretar^  Ifohls  to  the  Oommissioner  of  ike  General  Land  Offlee^  March 

2, 1893. 

Beferring  to  my  letter  of  February  16, 1893,  returning  to  your  offlee, 
with  my  approved,  clear  list  Ko.  3  of  lands  within  the  G^^inesville  land 
diskict,  Florida,  selected  on  account  of  the  grant  made  by  the  act  «f 
May  17, 1856,  to  aid  in  the  construction  oi  a  railroad  ^<  from  Amelia 
bland  on  the  Atlantic  to  the  waters  of  Tampa  Bay,  with  a  branch  to 
Gedar  Keys  on  the  Otdf  of  Mexico,''  which  road  is  now  known  as  the 
Florida  Central  and  Peninsular  Railroad  Oompany,  I  have  deemed  it 
proper  to  submit  for  your  information  the  reasons  that  prompted  the 
decision  and  action  of  the  Department  in  said  matter. 

On  March  16, 1891, 1  addressed  you  a  letter  stating  that  the  Depart- 
ment was  in  receipt  of  a  communication  from  Mr.  Wayne  Mac  Yeagh, 
complaining  of  the  delay  in  the  adjustment  of  said  grant,  in  which  I 
stated  that  I  had  not  taken  action  thereon  for  the  following  reasons: 

Ist.  That  Senator  OaU;  of  Florida,  has  been  urging  upon  the  consideration  of  Con- 
gress for  several  years  a  forfeiture  of  this  grant; 

2d.  The  possibility  that  Congress  might  take  some  action  looking  to  a  forfeiture 
thereof. 
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It  appearing  that  it  was  not  the  policy  of  Congress  to  forfeit  any 
land  grants  where  the  road  had  been  constrncted,  although  bnilt  out 
of  time,  I  could  see  no  necessity  for  farther  delay  in  the  adjustment  of 
this  grant,  under  the  provisions  of  the  act  of  March  3, 1887,  and  di- 
rected that,  unless  some  reason  existed  why  such  adjustment  should 
not  be  proceeded  with,  you  will  prepare  a  dear  list  of  the  pending 
selections  of  said  company  and  present  it  for  my  approval. 

At  the  time  such  instructions  were  given,  there  was  pending  before 
the  Department  a  motion  filed  by  Senator  Oall  for  review  of  the  deci- 
sion of  Secretary  Schurz  of  January  28, 1881,  in  the  matter  of  the  res- 
ervation of  lands  granted  to  the  State  of  Florida,  under  the  act  of  May 
17, 1856,  for  the  construction  of  a  road  firom  Amelia  Island  to  Tampa 
Bay,  and  Cedar  Keys. 

The  effect  of  these  instructions  was  to  deny  said  application^  no  suffi- 
cient reason  being  shown  why  the  decision  of  Secretary  Schurz,  which 
had  been  affirmed  by  Secretaries  Teller  and  Lamar,  should  be  dis- 
turbed. 

Said  decision  of  Secretary  Schurz  held,  that  a  map  showing  the  defi- 
nite location  of  said  road  from  the  junction  of  the  Oedar  Keys  branch, 
at  Waldo,  to  the  waters  of  Tampa  Bay,  was  filed  in  the  Department 
December  14,  I860,  and  within  the  time  required  by  the  act  for  the  con- 
struction of  the  road,  all  other  portions  of  the  road  having  been  pre- 
viously exhibited  by  maps  filed  in  and  recognized  by  the  Department. 
By  this  decision  the  Commissioner  of  the  General  Land  Office  was 
directed  to  make  the  necessary  withdrawal  of  lands  to  protect  the 
rights  of  the  company  and  to  secure  the  proper  adjustment  of  the 
grant  ui)on  the  line  designated.  It  was  made  upon  the  application  of 
the  Atlantic,  Gulf  and  West  India  Transit  Company,  formerly  the 
Florida  Eailroad  Company,  for  a  review  of  the  decision  of  Secretary 
Chandler  of  April  29,  1876,  rejecting  the  claim  for  a  withdrawal  of 
lands  and  the  recognition  of  the  rights  of  said  company  under  the  act  of 
May  17, 1856.  Secretary  Chandler  held  that  no  map  showing  the  defi- 
nite location  of  the  road  from  Waldo  to  Tampa  Bay  had  ever  been 
filed  in  the  Department,  and  the  failure  of  the  company  to  perform 
this  important  act  within  a  reasonable  time  after  the  date  of  the  grant 
should  be  taken  as  conclusive  evidence  of  the  abandonment  of  the 
grant. 

It  was  urged  by  Senator  Call,  in  support  of  his  application,  that  the 
action  of  Secretary  Chandler  in  this  matter  was  binding  upon  his  suc- 
cessors, and  could  not  be  revoked  by  Secretary  Schurz,  and  that  if  it 
was  competent  for  Secretary  Schurz  to  reverse  the  decision  of  Secre- 
tary Chandler,  it  was  equally  competent  for  any  subsequent  Secretary 
to  reverse  the  decision  of  Secretary  Schurz. 

The  company  resisted  this  application,  upon  the  ground  that  it  was 
clearly  shown  that  the  map  of  definite  location  of  the  entire  road  had 
been  filed  in  the  Department,  and  the  greater  part  of  the  road  com- 
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pleted  long  prior  to  the  expiration  of  the  time  allowed  for  the  comple- 
tion  of  the  road.  It  requested  the  Department  to  proceed  with  the 
adjustment  of  the  grant  in  accordance  with  said  decision* 

In  passing  npon  this  application  Secretary  Lamar,  in  an  elaborate 
opinion  in  which  all  the  issaes  were  carefiilly  presented  (5  L.  D.,  lOT), 
concurred  in  the  raling  of  Secretary  Schorz — ^which  had  also  been  con- 
curred in  by  Secretary  Teller  in  his  decision  of  January  30, 1884, — ^that 
the  map  of  definite  location  was  filed  by  the  Florida  Bailroad  Company 
within  ihe  time  required,  and  it  was  held  that,  under  the  facts  pre- 
sented, Secretary  Schurz  had  the  right  to  entertain  jurisdiction  of  the 
subject;  but  he  declined  to  direct  the  Oommissioner  to  proceed  with 
the  adjustment  of  the  grant,  because  proceedings  were  then  pending  in 
Congress  looking  to  the  forfeiture  of  said  grant. 

Congress  having  failed  to  provide  for  the  forfeiture  of  this  grant,  the 
company,  on  March  7, 1887,  again  urged  that  the  Commissioner  of  the 
General  Land  Office  be  directed  to  proceed  without  delay  with  the  ad- 
justment of  said  grant,  and  pending  the  consideration  of  this  applica- 
tion. Senator  Call  again  filed  in  the  Department  a  request  that  no  action 
be  taken  looking  to  the  certification  of  lands  to  the  Florida  Railway  and 
Navigation  Company,  upon  the  following  grounds: 

(1.)  That  no  location  was  oyer  made  under  this  grant  within  the  lifetime  of  the 
grant,  ander  any  authority  from  the  State,  or  its  legislature,  or  its  executive. 

(2.)  That  no  grant  was  ever  made  by  the  State  of  this  land  to  the  Florida  Bail  way 
Company  or  its  successors,  or  to  any  other  company. 

(3.)  That  none  has  ever  been  made  up  to  this  date. 

(4.)  That  the  State  is  is  the  grantee  named  in  the  act. 

(5.)  That  no  road  has  ever  been  built  under  the  grant  or  upon  the  line  of  any  sur- 
vey made  by  authority  of  the  State  during  the  lifetime  of  the  grant. 

(6.)  That  the  Supreme  Court  of  the  United  States  has  in  numerous  cases  decided 
that  a  location  under  a  grant  was  a  condition  precedent  to  the  vesting  of  any  title. 

(7.)  That  the  grant  being  for  lands  within  six  miles  of  either  side  of  a  road  be- 
tween certain  designated  points^  that  it  could  describe  no  land  or  line  of  road  which 
was  not  built. 

(8.)  That  no  road  has  ever  been  built  on  any  line  of  survey  or  location  made  by 
Authority  of  the  State  under  the  grant  of  May  11, 1866. 

(9.)  That  the  State  of  Florida  has,  by  continuous  legislation  since  the  year  1868, 
repeatedly  denied  to  the  Florida  Railroad  Company  any  of  the  benefits  of  this  grant, 
and  has  granted  a  right  of  way  and  incorporated  various  other  companies  for  the 
construction  of  a  railway  between  Waldo  and  Tampa,  giving,  however,  to  none  of 
them  the  benefit  of  the  grant  of  May  17, 1856. 

(10.)  That  the  governor  of  Florida,  M.  8.  Perry,  in  1858,  in  his  message  to  the  leg- 
islature of  Florida,  officially  declares  that  no  survey  and  no  location  of  any  road  had 
been  made  ftom.  Waldo  to  Tampa,  and  that  he  had  refused  to  approve  the  location  . 
of  the  lands  under  the  road  then  projected  to  be  built  by  the  Pensacola  and  Georgia 
Bailroad  Company  to  Pensacola. 

This  is  fhe  motion  above  referred  to,  the  several  grounds  of  which 
may  be  embraced  under  three  general  heads: 

1:  That  no  location  of  the  road  was  made  under  proper  authority, 
within  the  time  required. 
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2:  That  no  grant  was  made  by  Hie  State  of  this  land  to  ilie  Florida 
Bailroad  Ck)inpanyy  or  its  successors. 

3 :  That  the  State  of  Florida  has  denied  to  the  Florida  Bailroad  Com- 
pany the  benefits  of  this  grant,  and  has  inoorporated  and  granted  to 
other  roads  the  right  of  way  between  Waldo  and  Tampa,  giving  to  none 
the  benefits  of  the  grant  of  May  17, 1856. 

The  first  ground  was  folly  settled  and  disposed  of  by  Secretary  La- 
mar's decision  of  August  30, 1886,  re-affirming  thedecision  of  Secretary 
Teller,  who  by  that  decision  re-affirmed  the  decision  of  Secretary  Sehurz, 
holding  that  a  map  of  definite  location  of  the  whole  line  of  road  was 
filed  in  the  General  Land  Office  within  the  time  required  for  the  oon- 
struction  of  the  road.  (See  2  L.  D.,  661;  5  L.  D.,  107,  and  Sx.  Doc.  in 
record,  page  12.) 

It  is  further  alleged  by  Senator  Gall  <<  that  no  grant  was  made  by 
the  State  of  this  land  to  the  Florida  Bailroad  Company,  or  its  suc- 
cessors." 

This  question  was  also  considered  by  Secretaries  Lamar  and  Teller, 
in  the  decisions  above  referred  to,  in  which  it  was  distinctly  held  that 
the  benefits  of  the  grant  of  May  17, 1856,  was  conferred  by  the  State  of 
Florida  upon  the  Florida  Bailroad  Company,  whose  rights  and  interests 
theresnder  have  been  assigned  and  transferred,  tiirough  its  successors, 
to  the  Florida  Bailway  and  Navigation  Company. 

The  act  of  January  6, 1855,  known  as  the  internal  improvement  act 
of  the  State  of  Florida,  by  section  4,  provided  for  the  building  of  cer- 
tain roads,  among  which  was  one  from  Amelia  Island  on  the  Atlantic 
to  the  waters  of  Tampa  Bay,  in  south  Florida,  with  an  extension  to 
Cedar  Keys,  in  east  Florida.  This  was  done  in  anticipation  of  a  grant 
of  lands  from  the  United  States  for  the  purpose  of  aiding  in  the  con- 
struction of  said  roads.  (Ex.  Doc,  page  18.)  Section  5  of  said  act 
then  provides: 

That  the  several  railroads  now  oiganized  or  chartered  by  the  legislatare^  or  that 
may  hereafter  be  chartered,  any  portion  of  whose  route  as  authorized  by  their  differ- 
ent charters  and  amoDdments  thereto  shall  be  within  the  line  or  rentes  laid  down  in 
section  foQT  (4),  shall  haye  the  right  and  privilege  of  constructing  that  part  of  the 
line  embraced  by  their  charter,  on  giving  notice  to  the  trustees  of  the  internal  im- 
provement fund  of  their  foU.  acceptance  of  the  provisions  of  this  act,  spedfying  the 
part  of  the  route  they  propose  to  construct ;  and  upon  the  refusal  or  neglect  of  aaof 
railroad  company  now  organized  to  accept  within  si±  months  from  the  passage  of 
this  act  the  provisious  of  the  same,  any  other  company  duly  authorized  by  law  may 
undertake  the  construction  of  such  part  of  the  line  as  they  may  desire  to  make,  and 
which  may  not  be  in  progress  of  construction  under  a  previous  charter. 

The  Florida  Railroad  Company,  which  had  previously  been  incor- 
porated with  authority  to  build  a  road  from  the  Atlantic  Ocean  across 
the  State  to  the  Gulf  of  Mexico,  accepted  the  provisions  of  said  act 
March  6,  1855,  within  three  months  after  the  passage  of  said  act 
(Journal  1858,  p.  72;  Documents  accompanying  Governor's  message.) 

By  act  of  December  14, 1855,  the  charter  of  said  company  was  amended, 
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antitoriring  ife  to  constaract  its  road  from  Amelia  Island,  ob  the  AtlantiO| 
to  tbe  waters  of  Tampa  Bay,  m  aouth  Florida,  witli  aa  extension  to 
Cedar  Keys,  in  east  Fhnida,  imder  the  proviidous  of  the  Internal  im- 
provement  act. 

By  aet  of  Gongiesa  of  May  17, 1856,  m  grant  of  land*  was  made  to 
the  State  of  Fknrida  to  aid  in  the  ooustmction  of  a  raifaoad  ^<  from 
Amelia  Island  on  the  Atlantic  to  the  waters  of  Tampa  Bay^  with  a 
branch  to  Gedar  Keys,  on  the  Oulf  of  MexLco,"  being  the  precise  line 
designated  in  the  internal  improyement  act,  and  in  the  lunended  char- 
ter of  the  Florida  Bailroad  Company. 

Acting  nnder  this  authority,  the  Florida  Bailroad  Company,  in  1857, 
filed  in  the  Gtoneral  Land  Office  the  map  of  definite  location  of  that 
part  of  the  main  line  of  said  road  from  Femandina  (Amelia  Island)  to 
Waldo,  and  of  the  branch  line  from  Waldo  to  Cedar  Keys,  and  c<»ft- 
menced  the  oonstmetion  of  the  road  on  this  part  of  theHne,  completing 
it  in  I860.  On  December  14, 1860,  the  company  filed  a  map  of  definite 
location  oi  the  remaining  portion  of  the  road  from  Waldo  to  Tampa 
Bay. 

Passing  upon  the  question  as  to  the  right  of  the  Florida  Bailway  and 

Navigation  Company  to  the  benefits  of  this  grant,  as  successor  of  the 

Florida  Bailroad  Company,  Secretary  Lamar,  in  his  decision  of  August 

30, 1886,  said: 

The  act  of  May  17, 1866,  granted  to  the  State  of  Florida,  for  the  purpose  of  con- 
Btmcting  the  road  aforesaid,  six  sections  per  mile  on  each  side  of  said  road,  prescrib- 
ing the  manner  in  which  the  State  might  dispose  of  said  lands,  and  providing  that 
if  said  road  or  branch  is  not  completed  within  ten  years,  no  farther  sales  shall  be 
made  arad  the  lands  unsold  shall  revert  to  the  United  States.  The  benefit  of  this 
grant  was  conferred  by  the  State  of  Florida  upon  the  Florida  Railroad  Companyi 
whose  rights  and  interests  therennder  have  been  assigned  and  transferred  through 
its  snecessors  to  the  Florida  Bailway  and  Navigation  Company.  The  road  was  com- 
pleted to  Fernandino  rin  Waldo  to  Cedar  Keys  in  1860,  and  lands  inuring  for  that 
portion  of  the  road  were  certified  to  the  State  in  1858  and  1860,  a  map  of  definite 
location  for  such  portion  having  been  filed  and  accepted  as  the  basis  of  the  adjust- 
ment of  the  grant. 

Secretary  Teller  te  }ji»  decision  of  January  SO,  1884,  passing  upon  the 
same  question,  said : 

Tms  company  was  formerly  Iniown  as  the  Florida  Bailroad  Company,  and  by  the 
sot  of  the  Florida  legislature,  made  in  anticipation  of  the  grant,  said  company  be* 
oame  the  beneficiary  of  the  grant.  In  1872  the  name  of  the  company  was  changed 
to  the  Atlantic,  Gulf  and  West  India  Transit  Company.  The  route  of  the  road  from 
Amelia  Island  to  Cedar  Keys  was  definitely  located  in  1857,  amd  the  road  was  con- 
structed in  1860,  such  construction  being  that  of  all  of  the  branch  line,  and  that 
part  of  the  main  line  from  Femandina  to  Waldo. 

It  will  be  deen  from  the  eictraets  above  quoted  that  the  Department 
has  directly  considered  and  recognized  that  the  benefits  of  the  grant 
of  May  17, 1856,  were  conferred  upon  the  Florida  Railroad  Company, 
and,  actfng  upon  this,  the  Department,  in  1858  and  in  1860,  certified  to 
the  6tate  lands  inuring  for  that  portion  of  the  road  from  Femandina, 
via  Wafalo,  to  Cedar  Keys,  which  was  completed  in  I860: 
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The  only  question  remaining  for  consideration  iB  as  to  the  right  of  tlie 
Florida  Railway  and  DS^avigation  Company  to  the  benefits  of  the  grant 
of  May  17, 1856,  for  that  part  of  the  road  between  Waldo  and  Tampa 
Bay. 

In  a  speech  delivered  by  Senator  Oall  in  the  United  States  Senate, 
March  3, 1887,  and  filed  with  and  made  part  of  his  application,  he  says : 

The  flEMt  that  the  State  of  Florida  had  expreuly  denied  to  this  oompany  (referring 
to  the  Florida  Railroad  Oompany)  the  right  to  the  grant  of  1856,  has  never  been  con- 
sidered by  the  Interior  Department. 

In  the  same  speech  he  also  says : 

I  had  supposed  that  on  the  production  of  the  acts  of  the  legislature  of  Florida  and 
the  message  of  her  governor,  and  the  opinion  of  her  attorney-general  in  December 
1858,  that  this  fact  was  established;  that  by  an  act  of  sovereign  legislation,  of  Aill 
force  and  effect,  the  State  of  Florida  did,  in  1858,  deny  to  the  Florida  Railroad  Com- 
pany the  benefits  of  the  internal  improvement  act  of  1856,  and  granted  it  to  another 
company. 

It  is  evident  from  what  follows,  in  the  speech  above  referred  to,  that 
he  has  reference  solely  to  that  portion  of  the  road  from  Waldo  to  Tampa 
Bay  not  completed  within  the  ten  years  required  by  the  act. 

This  is  shown  by  the  ninth  ground  of  objection,  embodied  in  the  third 
general  ground,  as  follows: 

That  the  State  of  Florida  has  denied  to  the  Florida  Railroad  Company  the  bene- 
fits of  this  grant,  and  has  incorporated  and  granted  to  other  roads  the  right  of  way 
between  Waldo  and  Tampa,  giving  to  none  the  benefits  of  the  grant  of  May  17, 1866. 

The  act  of  the  legislature  of  Florida  (January  10, 1859),  referred  to  by 
Senator  Call,  is  the  act  incorporating  the  Florida  Peninsular  Bailroad 
Company,  and  granting  to  said  company  the  right  of  way  from  a  point 
on  the  Florida  Bailroad  to  Tampa  Bay.    (Statutes  1858,  page  62.) 

It  is  urged  by  Senator  Gall  that  this  act  denied  to  the  Florida  Bail- 
road  Oompany  the  benefits  of  the  internal  improvement  act  of  1855,  by 
conferring  it  upon  another  road,  and  by  necessary  implication  also  de- 
nied to  the  Florida  Bailroad  Company  the  benefits  of  the  grant  of  Hay 
17, 1866.  He  also  insists  that  this  was  the  opinion  of  the  Attorney 
General  of  the  State,  to  whom  the  matter  was  referred  when  the  biU  to 
incorporate  the  Florida  Peninsular  Bailroad  Company  was  pending 
before  the  legislature. 

The  question  submitted  to  the  Attorney  General  was  whether  the 
"bill  to  be  entitled  an  act  to  construct  a  railroad  from  a  point  on  the 
Florida  Bailroad,  in  east  Florida,  to  Tampa  Bay,  under  the  style  of  the 
Florida  Peninsular  Bailroad  Company,  in  any  of  its  provisions  does  or 
does  not  conflict  with  the  chartered  rights  or  privileges  of  any  other 
company.^ 

He  was  considering  the  question  with  reference  to  the  internal  hn- 
provement  act  solely,  and  makes  no  reference  whatever  to  the  rights  of 
any  other  road  under  the  act  of  May  17,  1856.  The  question  was, 
whether,  under  the  internal  improvement  act^  the  Florida  Bailroad 
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Company  had  the  exclusive  right  to  bufld  a  load  between  Waldo  and 
Tampa  Bay.    He  says: 

While,  therefore;  the  Floridii  Bailroad  Company  may  be  entitled  to  build  their 
road  to  the  waters  of  Tampa  Bay  nnder  authority  of  the  amended  charter,  they  are 
not;  in  my  opinion,  entitled  to  the  benefit  of  the  restriction  against  the  building  of 
a  lateral  road,  and  hence  I  oonolude  there  is  no  provision  of  the  bill  referred  to  your 
committee  which  oonfliots  with  the  chartered  rights  of  any  other  company.    .    .    • 

The  authority  of  the  Florida  Bailroad  Company  to  build  the  road  from  the  point  of 
dirergence  to  the  waten  of  Tampa  is  claimed  to  be  derived  from  the  act  to  amend 
the  act  incorporating  the  said  company,  approved  14th  December,  1855.  There  is 
nothing  in  this  act  that  I  oan  discover  which  conflicts  with  the  bill  referred  to  your 
committee,  unless  it  is  determined  that  all  exclusive  rights  and  benefits  of  the  inter- 
nal improvement  act  are,  by  the  terms  of  the  said  first  section,  unconditionally  con- 
feired  on  said  company.  I  am,  however,  inclined  to  the  opinion  that  the  real  intent 
of  the  first  section  of  the  amended  act  was  simply  to  grant  to  the  Florida  Bailroad 
Company  the  privilege  of  building  their  road  to  the  waters  of  Tampa  Bay,  and  that 
if  they  desired  the  exclusive  privileges  offered  in  the  internal  improvement  law, 
they  must  conform  to  the  conditions  and  adopt  the  course  which  only  secures  them 
to  other  companies,  because  to  come  under  the  internal  improvement  law  is  to  come 
nnder  its  conditions  as  well  as  its  benefits. 

Bat  whatever  may  have  been  the  opinion  of  the  attorney- general,  as 
to  the  right  of  the  State  to  grant  the  right  of  way  from  Waldo  to  Tampa 
to  another  road  and  to  confer  upon  it  the  benefits  of  the  internal  im- 
provement act  to  the  ezdosion  of  any  other  road,  it  does  not  appear 
that  any  snch  bill  was  passed. 

The  act  granted  to  the  Florida  Peninsalar  Bailroad  Company  the 
right  of  way  from  a  i)oint  on  the  Florida  Bailroad  to  Tampa  Bay,  and 
also  the  benefits  of  the  ^^  internal  improvement  ftind,"  to  aid  in  the  con- 
stmction  of  said  road,  bnt  it  did  not  deny  to  the  Florida  Bailroad 
Oomx>aiiy  the  benefits  of  the  grant  of  1856,  or  of  the  internal  improve- 
ment act,  or  attempt  in  any  manner  to  impair  or  affect  the  rights  Of  any 
other  company.  On  the  contrary,  it  provided  '*  that  the  provisions  of 
this  act  shall  not  be  so  construed  as  to  prejudice  the  chartered  rights 
of  any  other  company.'^ 

The  internal  improvement  act  of  the  State  of  Florida,  approved  Jan- 
nary  6, 1866,  provided  that  so  much  of  the  500,000  acres  of  land  granted 
to  the  State  for  internal  improvement  purposes  by  the  act  of  Congress 
of  March,  1846,  as  remains  unsold  and  of  the  proceeds  of  the  sale  of 
such  lands  remaining  unappropriated;  and  also  of  the  swamp  lands 
granted  by  the  act  of  1860,  and  of  the  proceeds  of  the  sale  of  such 
lands  that  have  accrued  shall  be  set  apart  as  a  fund  to  be  called  the 
internal  improvement  fund  of  the  State  of  Florida,  to  be  applied  ac- 
cording to  the  provisions  of  the  act. 

The  act  then  describes  what  lines  of  road  were  proper  improvements 
to  be  aided  from  said  fhnd,  among  which  was  the  line  from  Amelia  Is- 
land to  Tampa  Bay. 
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Section  21  of  said  act  provkleds 

That  should  the  goyemment  of  the  United  States  grant  land  to  tlie  State  of  Flor- 
ida for  the  purpose  of  aiding  in  Uie  oonstmction  of  the  lines  of  railroad  indicated, 
and  their  extensions;  by  general  or  special  act,  said  lines  of  railroad  shall  be  enti- 
tled to  all  the  benefits  and  advantages  arising  from  said  grant  that  the  State  of 
Florida  would  be  entitled  to  by  the  construction  of  said  lines  of  railway  and  their 
extensions. 

The  Florida  Bailroad  Gompany  wasiueorporated  by  an  act  of  the  leg- 
islature of  Florida,  approved  January  8, 1853,  and  under  section  5  of 
l^e  internal  improvement  act  was  entitled  to  the  benefits  of  that  act, 
being  a  chartered  company  authorized  to  build  upon  one  of  the  routes 
laid  down  in  section  4  of  said  act,  having  aceef^ted  the  provisionfi  of  the 
act  within  three  months  after  its  passage. 

By  act  of  December  14, 1855,  of  the  legislature  of  Florida,  the  char- 
ter of  the  Florida  Bailroad  Company  was  amended,  ^<  so  that  the  said 
company  shall  have  power  to  construct  the  railroad  from  Amelia  Island 
on  the  Atlantic,  to  the  waters  of  Tampa  Bay,  in  south  Florida,  with 
an  extension  to  Cedar  Keys,  in  east  Florida,  under  the  provisions  of 
an  act  to  encourage  a  liberal  system  of  internal  improvements  in  this 
State,  approved  the  6th  day  of  January,  A.  D,  1855.^  This,  is  the  pre- 
cise line  designated  in  the  act  of  May  17, 1856,  passed  thereafter. 

'S^Wy  as  the  21st  section  of  the  internal  improvement  act  provided 
that  the  company  authorized  to  construct  the  road  upon  any  of  the  lines 
designated  by  said  act  should  be  entitled  to  all  the  benefits  and  ad- 
vantages of  any  grant  made  by  the  United  States  to  aid  in  the  con- 
struction of  said  road,  there  can  be  no  question  that  the  Florida  Bail- 
road Company,  by  the  terms  of  its  charter  and  the  provisions  of  the 
internal  improvement  act,  was  entitled  to  the  benefits  of  the  grant  of 
May  17, 1856,  upon  complying  with  its  provisions. 

The  act  of  May  17, 1856,  gave  the  company  t^i  years  in  which  to 
complete  its  road.  In  pursuance  of  the  requirements  of  said  act,  Che 
Florida  Bailroad  Company  filed  a  map  of  definite  location  of  its  road 
from  Fernandina  (Amelia  Island)  to  Cedar  Keys,  via  Waldo,  M  1857, 
and  completed  that  portion  of  the  road  in  186l^.  In  1860  the  company 
also  filed  a  map  of  definite  location  oi  the  remaining  portion  of  the 
road  from  Waldo  to  Tampa  Bay,  thereby  causing  the  grant  to  attach 
to  the  specific  sections  contemi>iated  by  the  grant  along  the  entire  liBe 
of  the  road. 

In  1858  the  company  had  contracted  for  the  building  of  forty  miles 
of  the  road  from  Waldo  to  Tampa  Bay,  with  a  continuous  e]ttension 
twelve  miles  £a>rther,  and  before  the  commencement  of  the  war  a  dw- 
tance  of  forty-five  miles  of  the  road  was  graded  with  culverts  and 
trestles  constructed. 

At  the  date  of  the  act  ineoipot ating  the  Florida  P^insular  Bail- 
road Company,  the  right  of  the  Florida  Bailroad  Company  uader  the 
grant  of  May  17, 1856,  had  attached  along  the  entire  line  of  the  road, 
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and  haying  by  the  terms  of  that  act  ten  years  in  which  to  complete 
the  road,  that  right  could  not  be  divested  by  the  State  by  incorporat- 
ing another  road  with  the  right  to  build  a  lateral  line,  even  if  the  act 
pretended  to  divest  the  Florida  Eailroad  Company  of  the  rights  ac- 
quired under  the  act  of  May  17, 1856,  or  of  its  initial  right  to  this  grant 
under  the  internal  improvement  act  of  January  8, 1855,  because  the 
title  of  the  State  was  that  of  a  mere  trustee,  and  it  had  no  power  to 
divest  the  rights  of  the  beneficiary  wbich  had  been  attached,  having 
up  to  that  time  fully  complied  with  the  terms  of  the  grant. 

But  a  reference  to  the  act  incorporating  the  Florida  Peninsular  Rail- 
road Company  shows  that  it  was  not  intended  to  impair,  or  in  any 
manner  affect  or  divest,  the  rights  of  the  Florida  Eailroad  Company; 
nor  was  the  grant  to  the  Florida  Peninsular  Company  of  the  benefits 
of  the  internal  improvement  act  inconsistent  with  the  rights  previously 
conferred  upon  the  Florida  Eailroad  Company,  or  a  denial  of  the  bene- 
fits of  the  grant  of  May  17, 1856. 

It  is  also  urged  by  Senator  Call  that  the  grant  has  expired  and  that 
the  legislature  of  Florida  made  declaration  of  the  fact  that  the  com- 
pany was  not  entitled  to  the  benefits  of  this  grant  after  the  expiration 
of  the  time. required  by  the  act  for  the  construction  of  the  road. 

The  declaration  referred  to  is  the  following  resolution  of  the  legisla- 
ture of  Florida  of  1868  and  1869 : 

Whereas,  by  reason  of  the  conflict  of  arms  which  prevailed  in  this  State  betTvccn 
the  years  of  1861  and  1865,  it  became  impracticable  to  proceed  with  the  construction  of 
the  roads  comprehended  in  the  system  of  internal  improvement  adopted  by  this  State, 
whereby  the  grant  of  lands  made  by  the  United  IStates  in  aid  thereof,  so  far  as  ap- 
plicable to  the  nnconstructed  portion  of  said  system,  expired  by  the  operation 
of  the  limitation  contained  in  the  fourth  section  of  the  act  of  Congress  making  said 
grant;  and 

Whereas,  this  State  is  now  desirous  of  promoting  the  completion  of  the  said  system, 
or  so  much  of  the  unfinished  part  as  leads  from  Amelia  Island  to  Tampa  Bay :  There- 
fore, 

Be  it  resolved,  That  our  Senators  and  Representatives  in  Congress  be  requested  to 
urge  the  early  passage  of  an  act  reviving  the  grant  contained  in  the  act  of  Congress 
entitled  ''An  act  granting  public  lands  in  alternate  sections  to  the  States  of  Florida 
and  Alabama,  to  aid  in  the  construction  of  certain  railroads  in  said  States/'  approved 

May  17, 1856,  and  that  the  operation  of  said  act  be  extended  to  a  term  of years 

from  the  passage  of  an  act  reviving  the  aforesaid  grant ;  but  nothingherein  contained 
shall  be  construed  as  a  request  to  grant  any  lands  to  companies  heretofore  chartered 
by  any  State  of  the  Union  or  by  any  act  of  Congress. 

I  see  nothing  in  this  resolution  to  warrant  the  conclusion  arrived  at 
by  Senator  Call,  but,  on  the  contrary,  it  shows  that  the  State  was  anx- 
ious to  have  the  grant  revived  for  the  purpose  of  completing  the  roail 
commenced  by  the  Florida  Railroad  Company.  The  resolution  merely 
shows  that  the  legislature  supposed  at  the  time  that  the  grant  had 
lapsed,  but  the  decision  of  the  Supreme  Court  of  the  United  States  in 
the  case  of  Schulenberg  v,  Harriman  (21  Wall.,  44),  rendered  shortly 
thereafter,  in  construing  a  grant  precisely  similar  in  this  respect,  cor- 
rected this  error. 
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By  an  act  of  the  lefcislature  of  Florida,  approved  January  18, 1872, 
the  name  of  the  Florida  Railroad  Company  was  changed  to  the  Atlsm- 
tic,  Gulf  and  West  India  Transit  Company,  continuing  the  rights,  fran- 
chises, privileges,  etc.,  the  same  as  if  no  change  had  been  made. 

By  section  4  of  the  act  of  December  14, 1855,  amending  the  charter 
of  the  Florida  Railroad  Company,  it  was  provided : 

That  the  president  and  directors  of  the  Florida  Railroad  Company  may  set  off  any 
portion  of  their  line  to  persons  desirous  of  constrncting  the  same,  and  in  that  event 
snch  portion  may  have  a  distinct  organization,  with  aU  the  grants,  rights,  powers, 
daties,  and  privileges  conferred  on  the  Florida  Railroad  Company,  with  the  right  to 
adopt  a  diflerent  name,  in  order  to  lieep  the  stock  account  and  liabilities  separate. 

Acting  under  this  authority,  the  Atlantic,  Gulf  and  West  India 
Transit  Company,  by  proper  assignment  set  off  and  gave  authority  to 
the  Peninsular  Railroad  Company  to  build  that  part  of  the  road  from 
Waldo  to  Ocala,  a  distance  44.88  miles,  and  on  July  1, 1882,  the  governor 
of  the  State  of  Florida  made  the  following  certificate  to  the  Secretary 
of  the  Interior : 

Sir:  I  have  the  honor  to  certify  that  the  railroad  from  Waldo  to  Ocala,  in  the 
State  of  Florida,  being  a  part  of  the  line  of  railroad  from  Amelia  Island^  on  the  At- 
lantic, to  the  waters  of  Tampa  Bay,  specified  in  the  act  of  Congress  a[>pioved  May 
17,  1856,  and  entitled  ''An  act  granting  public  lands  in  alternate  sections  to  the 
States  of  Florida  and  Alabama  to  aid  in  the  construction  of  certain  railroads  in  said 
States,"  has  been  completed,  and  is  in'actual  operation,  and  that  said  railroad  from 
Waldo  to  Ocala  is  of  a  continuous  length  of  44.88  miles. 

Acting  under  the  authority  conferred  by  section  4  of  the  act  of  De- 
cember 14,  1855,  above  referred  to,  the  Atlantic,  Gulf  and  West  India 
Transit  Company  by  proper  assignment  set  off  and  authorized  the  Trop- 
ical Florida  Company  to  build  that  portion  of  their  line  of  road  from 
Ocala  to  Tampa  Bay,  and  on  August  6,  1882,  the  governor  of  the  State 
of  Florida  made  the  following  certificate  to  the  Secretary  of  the  Inter- 
ior: 

I  have  the  honor  to  certify  that  twenty-six  miles  five  hundred  and  twenty  feet  of 
railroad,  commencing  at  Ocala,  in  Marion  County,  State  of  Florida,  and  running 
southwardly  toward  Tampa  Bay,  the  same  being  a  part  of  the  line  of  railroad  desig- 
nated in  the  act  of  Congress  approved  May  17,  1856,  eu titled  **  An  act  granting  jinb- 
lie  lands  in  alternate  sections  to  the  States  of  Florida  and  Alabama,  to  aid  in  the 
construction  of  certain  railroads  in  said  States,^'  to  run  from  Amelia  Island,  on  the 
Atlantic,  to  the  waters  of  Tampa  Bay,  with  a  branch  to  Cedar  Keys,  on  the  Gulf  of 
Mexico,  are  completed,  and  that  the  paid  twenty-six  miles  five  hundred  and  twenty 
feet  of  railroad  is  owned  and  operated  by  the  Tropical  Florida  Hailroad  Company. 

By  act  of  March  8, 1881,  the  legislature  of  Florida  incorporated  the 
Tropical  Peninsular  Eailroad  Company  with  the  right  to  construct  a 
road  from  a  point  at  or  near  Ocala  to  the  city  of  Tampa,  with  a  grant 
of  alternate  sections  of  swamp  and  overflowed  lands  to  the  extent  of 
six  sections  per  mile  on  each  side  of  said  road. 

The  act  incorporating  the  said  railroad  company  wa«  not  intended  to 
divest  the  rights  of  the  Florida  Eailroad  Company,  or  its  successor,  the 
Atlantic,  Gulf  and  West  India  Transit  Company,  nor  wa«  the  grant  of 
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lands  made  by  said  act  giveD  in  lieu  of  lands  granted  to  another  road 
by  the  act  of  May  17, 18*56,  because  the  act  expressly  provided  <^that 
the  grant  of  lands  herein  made  shall  not  interfere  with  any  other  rights 
heretofore  granted  to  any  other  railroad  company.'' 

Under  its  charter  the  Tropical  Peu insular  l^ailroad  Company  had  the 
right  to  build  a  line  of  road  from  Ocala  to  Tampa,  and  to  receive  there- 
for the  benefit  of  the  grant  made  by  the  actj  but  this  did  not  impair  or 
in  any  wise  diminish  the  right  of  theAtlantic,Gulf  andWestludiaTran- 
sit  Company  from  also  building  its  line  of  road  from  Ocala  to  Tampa  Bay, 
either  with  its  own  funds  or  by  authorizing  another  company  to  build 
said  line  under  the  authority  conferred  by  section  4  of  the  act  of  Decem- 
ber 14,  1855,  and  to  receive  therefor  the  benefit  of  the  grant  of  May  17, 
1856. 

The  chartered  privileges  of  the  Tropical  Peninsular  Company  are  not 
inconsistent  with  the  rights  of  the  Florida  Eailroad  Company  and  its 
successors,  under  the  grant  of  May  17, 1856,  and  the  governor  of  the 
State  of  Florida  recognized  that  right  when  he  certified  to  the  Secretary 
of  the  Interior  that  twenty-six  miles  of  said  road,  commencing  at  Ocala 
and  running  south  in  the  direction  of  Tampa  Bay  were  completed  "  the 
same  being  a  part  of  the  line  of  railroad  designated  in  the  act  of  Con- 
gress approved  May  17, 1856,^  and  that  said  twenty-six  miles  of  rail- 
road is  owned  and  operated  by  the  Tropical  Florida  Railroad  Com- 
pany. 

Whether  a  company  receiving  a  grant  from  the  State  to  aid  in  con- 
stracting  a  lateral  line  of  road  between  the  same  points  named  in  the 
charter  of  the  Florida  Railroad  Company,  would  by  the  acceptance  of 
authority  from  the  Florida  Railroad  Company,  or  its  successors,  to  build 
the  road  upon  its  line,  be  entitled  to  the  benefits  of  the  grant  from  the 
State,  is  not  necessary  to  be  considered  in  connection  with  the  right  of 
the  Florida  Railroad  Company  or  its  successors,  or  its  assignees  under 
the  act  of  May  17, 1856,  because  that  is  a  question  solely  between  the 
State  and  the  company,  in  which  the  government  has  no  interest. 

In  January,  1883,  the  Peninsular  Railroad  Company  and  the  Tropical 
Florida  Railroad  Company  were  merged  and  consolidated  under  the 
name  of  the  Florida  Transit  Peninsular  Railroad  Company,  and  on 
March  5, 1884,  all  of  the  several  companies  that  built  any  part  of  the 
line  of  road  from  Amelia  Island  to  Tampa  Bay,  with  a  branch  to  Cedar 
Keys,  were  consolidated  and  merged  in  one  company,  under  the  name 
of  Florida  Railway  and  Navigation  Company,  now  known  as  the 
Florida,  Central  and  Peninsular  Railroad  Company,  which  now  repre- 
sents all  right,  title,  and  interest  in  said  line  of  road. 

These  several  consolidations  were  all  made  under  and  in  accordance 
^ith  the  laws  of  Florida,  and  the  legality  of  said  consolidation  has 
been  certified  to  by  the  officials  of  said  State  and  seems  not  to  be  ques- 
tioned. 

With  the  exception  of  the  grant  for  the  road  in  question,  the  grants 
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made  by  the  z.ct  of  May  17,  1856,  have  been  practically  adju8te<l.  Thid 
road  has  been  entirely  constructed,  the  portion  between  FerDandina 
and  Waldo  (eighty-five  miles)  having  been  built  in  time,  the  remaining 
portion  between  Waldo  and  Tampa  (152.65  miles)  after  the  expiration 
of  the  time  limited  by  law,  and  in  each  instance  the  governor  of  the 
State  has  certified  to  the  construction  of  these  roads,  as  they  progressed 
under  and  in  accordance  with  the  provisions  of  the  4th  section  of  tlie 
act  of  Congress  making  the  grants,  and  in  other  ways  gave  recognition 
to  the  companies  claiming  through  the  State. 

The  grant  in  question  was  the  subject  of  departmentalreport  of  Jan- 
nary  10, 1883,  in  response  to  Senate  resolution  of  December  27,  1882, 
and,  again,  in  report  of  February  7,  1884,  in  response  to  Senate  resoln- 
tion  of  February  7, 1884,  and  since  that  time  numerous  reports  have 
been  made  in  each  instance  upon  bills  introduced  by  Senator  Gall  look- 
ing to  the  forfeiture  of  this  grant. 

It  will  thus  be  seen  that  since  1883,  Congress  has  been,  at  regular  in- 
tervals, kept  informed  as  to  the  status  of  this  grant,  and  during  this  time, 
more  than  ten  years,  no  action  has  been  taken  looking  to  the  forfeiture 
of  the  same. 

After  a  careftil  consideration  of  all  the  objections  that  have  been 
urged  against  this  grant  and  the  listing  of  lands  on  account  thereof,  I 
became  satisfied  that  the  right  to  the  grant  of  May  17,  1856,  had  not 
been  forfeited  by  any  act  of  the  Florida  Kailroad  Company,  or  its  suc- 
cessors; that  the  State  of  Florida  has,  by  none  of  the  acts  referred  to^ 
denied  to  said  company  the  benefits  of  said  grant,  but  that  the  State  of 
Florida,  through  its  governors,  has  recognized  the  right  of  the  com- 
pany to  receive  the  benefits  of  said  grant,  since  the  dates  of  the  acts  re- 
ferred to,  and  that  the  Florida  Central  and  Peninsular  Kailroad  being 
now  the  successor  of  every  company  having  a  right  to  build  any  part  of 
said  road,  under  articles  of  consolidation  made  under  and  according  to 
the  laws  of  Florida,  and  so  recognized  by  said  State,  and  the  road  hav- 
ing been  constructed,  under  the  provisions  of  the  act  of  March  3, 1887 
(24  Stat.,  556),  it  became  my  duty  to  adjust  the  grant,  the  approval  of 
the  list  in  question  being  a  step  in  that  direction. 

Since  the  approval  of  these  lists,  I  have  received  a  letter  from  Sena- 
tor Call,  directing  my  attention  to  the  provision  in  the  last  general 
appropriation  act,  the  object  and  intention  of  which  he  states  <^  was  to 
suspend  any  further  action  by  the  Department  in  regard  to  these  hinds 
until  Congress  should  otherwise  provide." 

The  portion  of  the  act  referred  to  is  found  on  page  370  of  the  un- 
bound volume  of  the  Statutes,  containing  the  acts  passed  by  the  first 
session  of  the  52d  Congress.  It  is  that  portion  of  the  act  making  ap- 
propriation for  surveys,  and  in  appropriating  $125,000  for  the  survey 
of  lands  in  railroad  limits,  the  following  provision  is  found:  "Provided, 
That  no  part  of  this  sum  of  money  shall  be  used  for  any  land  embraced 
in  any  grant  to  the  State  of  Florida." 
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It  is  snfScient  to  say  that  none  of  the  lands  contained  in  the  approved 
list  referred  to  were  snrveyed  under  the  appropriation  above  referred 
to,  and  I  am  nnable  to  so  constrae  the  provision  to  that  act  to  have  the 
effect  claimed  for  it. 

I  have  thus  reviewed  all  the  objections  heretofore  made  against  this 
grant,  and  the  recent  objections  of  Senator  Gall,  embodied  in  his  letter 
above  referred  to,  and  can  find  no  good  reason  to  cause  me  to  reconsider 
the  action  already  taken  in  directing  that  the  adjustment  of  this  grant 
be  proceeded  with  and  in  approving  the  list  referred  to. 

For  the  reasons  above  set  forth,  I  have  also  approved  lists  numbered 
1  and  2  of  lands  within  the  Gainesville  land  district,  Florida,  selected 
on  account  of  the  grant  made  by  the  act  of  May  17, 1856,  to  aid  in  the 
construction  of  a  railroad  <^  from  Amelia  Island  on  the  Atlantic  to  the 
waters  of  Tampa  Bay,  with  a  branch  to  Cedar  Keys  on  the  Gulf  of  Mex- 
ico,^ which  road  is  now  known  as  the  Florida  Central  and  Peninsular 
Railroad  Company,  which  are  returned  herewith. 


BAILBOAB  GBAITT— EXCEPTED  LANI>-INI>IAK  RESERVATION. 

Dellone  v.  Kobthebn  Pacific  R.  E.  Co. 

Lands  emhraced  at  definite  location  of  this  road  within  a  technical  Indian  reserra 
tion  established  nnder  the  provisions  of  a  treaty,  do  not  form  a  part  of  the  **  In* 
dlan  €M>nntry  "  to  which  the  provisions  contained  in  section  2,  of  this  grant,  for 
extinguishing  the  Indian  title,  are  applicable,  bnt  are  reserved  from  the  opera- 
tion of  said  grant  nnder  the  express  terms  of  the  third  section  thereof. 

The  case  of  the  Northern  Pacific  B.  B.  Co.  v.  Miller,  7  L.  D.,  100,  in  so  far  as  in  con- 
flict with  the  decision  herein  is  overruled. 

Secretary  Ifohle  to  the  Commissioner  of  the  Oeneral  Land  Office^  March 

J2, 1893. 

I  have  considered  the  appeal  by  A.  H.  Dellone  from  your  decision  of 
October  23, 1889,  holding  his  homestead  entry  for  cancellation,  for  the 
reason  that  lots  2  and  3  and  the  8.  i  of  the  NW.  J,  Sec.  25,  T.  1  S.,  R. 
10  E.,  Bozeman  land  district,  Montana,  covered  by  said  entry,  passed 
to  the  Northern  Pacific  Bailroad  Company,  under  its  grant  made  by 
the  act  of  July  2, 1864  (13  Stat.,  365),  and  sustaining  the  action  of  the 
local  officers  in  rejecting  his  final  proof  tendered  upon  said  entry. 

The  land  in  question  is  a  portion  of  the  Grow  Indian  reservation,  es- 
tablished by  the  treaty  of  May  7, 1868  (15  Stat,  649),  released  under  an 
agreement  and  sale  agreed  to  by  the  Indians  on  Jane  12, 1880,  and  ac- 
cepted and  ratified  by  the  act  of  Congress  approved  April  11, 1882  (22 
Stat.,  42).  It  is  within  the  primary  limits  of  the  grant  as  shown  by 
the  map  of  definite  location  filed  June  27,  1881,  and  is  also  within  the 
limits  of  the  withdrawal  upon  the  map  of  general  route  shown  upon  the 
map  filed  Febniary  21, 1872. 


230  DECISIONS  RELATING  TO   THE   PUBLIC   LANDS. 

The  sole  question  presented  by  the  appeal  is,  whether  these  lands 
were  in  a  condition  to  pass  under  the  grant  at  the  date  of  the  definite 
location  of  the  road. 

The  2d  section  of  the  granting  act  provides  that: 

The  United  States  sbaU  extinguish,  as  rapidly  as  may  be  consistent  with  pahlio 
policy  and  the  welfare  of  the  said  Indians,  the  Indian  titles  to  all  lands  faUing  un- 
der the  operation  of  this  act,  and  acquired  in  the  donation  to  the  road  named  in  this 
bill. 

The  3d  or  granting  section  provides : 

That  there  be,  and  hereby  is,  granted  to  the  **  Northern  Pacific  Railroad  Com- 
pany,"     every  alternate  section  of  public  land,  not  mineral,  designated 

by  odd  numbers,  to  the  amount  of  twenty  alternate  sections  per  mile,  on  each  side 
of  said  railroad  line,  as  said  company  may  adopt,  through  the  Territories  of  the 
United  States,  and  ten  alternate  sections  of  land  per  mile  on  each  side  of  said  rail- 
road whenever  it  passes  through  any  State,  and  whenever  on  the  line  thereof,  the 
United  States  have  full  title,  not  reserved,  sold,  granted,  or  otherwise  appropriated, 
and  free  from  pre-emption,  or  other  claims  or  rights,  at  the  time  the  line  of  said  road 
is  definitely  fixed,  and  a  plat  thereof  filed  in  the  office  of  the  Commissioner  of  the 
General  Land  Office. 

The  history  of  the  occupancy  of  lands  by  the  Crows  and  the  status 
of  the  ceded  portion  of  the  reservation  is  clearly  set  forth  in  the  de- 
cision of  this  Department  in  the  case  of  said  company  against  Clark 
(6  L.  D.,  138),  being  as  follows : 

By  the  act  of  June  30,  1834,  all  that  part  of  the  United  States  west  of  the  Mis- 
sissippi River,  except  the  States  of  Missouri  and  Louisiana  and  the  Territory  of  Ar- 
kansas, was  declared  to  be  the  Indian  country.  The  fee  of  this  vast  territory  was 
in  the  United  States,  subject,  however,  to  the  full  right  of  the  various  tribes  of  In- 
dians to  the  land  they  occupied,  until  that  right  should  be  extinguished  by  the 
United  States,  with  their  consent.  The  territory  then  occupied  by  the  Crows  ex- 
tended over  a  vast  range  of  country,  from  the  northern  boundary  of  New  Mexico  to 
the  Missouri  River  in  northern  Montana.  It  had  no  fixed  boundaries,  and  was  not 
recognized  strictly  as  a  reservation,  but  simply  as  the  territory  of  the  Crows. 
This  was  the  couditiou  of  their  territory  when  the  grant  to  the  Northern  Pacific 
road  was  made;  and  at  that  time  no  treaty  had  been  made  with  said  Indians  guar- 
anteeing to  them  a  positive  reservation  for  their  exclusive  use  and  ocoupation. 

In  1868,  four  years  after  the  grant  to  this  road,  a  treaty  was  entered  into  between 
the  United  States  and  the  Crow  tribe  of  Indians,  by  which  a  tract  of  land  bounded 
on  the  east  by  the  l(>7tli  degree  of  longitude,  on  the  south  by  the  territory  of  Wyo- 
ming, and  nortli  and  west  by  the  Yellowstone  river,  was  set  apart  for  the  absolute 
and  undisturbed  use  and  occupation  of  said  Indiaus,  and  by  said  treaty  the  Crows 
relinquished  all  title,  claims  or  rights  to  any  portion  of  the  territory  of  the  United 
States,  except  what  was  embraced  within  the  defined  limits  of  such  reservation. 

This  treaty  further  provided  that,  under  certain  conditions  therein  named,  indi- 
vidual members  of  said  tribe  may  within  said  reservation  select  lands  for  agricul- 
tural purposes  which  shall  be  certified  to  them;  and  that,  when  their  lands  shall  be 
surveyed,  Congress  shall  provide  for  protecting  the  rights  of  such  settlers  in  their 
improvements,  and  may  fix  the  character  of  the  title  held  by  each.  It  was  further 
provided  that  no  cession  by  the  tribe  shall  be  understood  or  eons  trued  in  such 
manner  as  to  deprive,  without  his  consent,  any  individual  member  of  the  tribe  of 
his  right  to  any  tract  of  land  selected  by  him  as  before  provided. 

By  this  treaty  the  Indian  title  was  extinguished  to  all  lands  occupied  by  the  Crows 
JUid  claimed  by  them  as  their  territory  (except  the  reservation  named) ;  and  hy  the 
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tame  instnunent  an  absolute  reservation  of  a  tract  of  land,  desigmited  by  fixed 
boundaries,  was  formally  set  apart  for  their  use  and  occupation,  and  the  full  and 
free  use  and  enjoyment  of  the  same  was  guaranteed  to  them  by  the  government. 

When  the  case  just  referred  to  was  before  this  Department  it  was 
urged  by  the  company,  Ist:  that  there  was  no  formal  reservation  of 
any  land  for  the  Crows  until  made  by  the  treaty  of  May  7, 1868  {supra)^ 
which  was  four  years  after  the  passage  of  the  act  making  the  grant  for 
said  company,  and,  2d,  that  from  and  after  the  dat«  of  the  agreement 
of  Jnne  12, 1880,  the  Indian  title  to  that  land  was  extinguished,  and 
that  from  that  date  it  became  part  of  the  public  domain,  subject  to  its 
grant. 

After  a  full  consideration  of  the  matter,  however,  it  was  held  that 
these  lands  were  in  a  state  of  reservation  at  the  date  of  the  filing  of 
the  map  of  definite  location,  July  27, 1881 ,  and  did  not  become  a  part 
of  the  public  domain  until  the  passage  of  the  act  of  April  11, 1882 
(9upra).  As  to  the  first  claim  it  was  held,  that  the  lands  falling  within 
the  contemplation  of  the  2d  section  of  the  act,  requiring  the  extinguish- 
ment of  the  Indian  title,  referred  to  '^  such  lands  as  were  then  embraced 
in  what  was  generally  known  as  the  territory  of  the  Indians,  and  not 
each  parts  of  said  territory  as  were  embraced  in  defined  and  technicid 
reservations.  Such  reservations  are  as  free  from  the  operation  of  the 
grant  as  a  reservation  for  any  other  purpose," 

This  decision  would  seem  to  have  effectually  disposed  of  any  claim 
that  might  be  made  under  the  grant  to  aid  in  the  construction  of  the 
Northern  Pacific  Bailroad,  to  any  portion  of  the  ceded  lauds  of  the 
Crow  Indian  reservation. 

In  the  case  of  the  Northern  Pacific  Railroad  Company  v.  Miller  (7 
L.  D.,  100),  it  was  held : 

But  the  final  and  governing  answer  to  this  claim  of  a  basis  for  selection  for  lands 
embraced  within  the  Indian  Reservation  has  been  furnished  by  the  supreme  coarfc 
in  the  case  of  Buttz  against  this  company,  supra,  in  which  it  has  been  explicitly 
adjudged  that  such  lands  passed  by  the  ^rant  to  the  company,  in  fee,  subject  to  the 
Indian  right  of  occupancy  which  the  government  will  at  its  pleasure,  extinguish. 
The  tracts  listed  in  October,  1887,  as  lost  to  the  grant  because  lying  within  the  Yakima 
Beservationi  in  fact  passed  to  the  company  by  the  grant,  and  afford  no  basis  of 
claim  to  select  others  in  lieu  thereof. 

The  lands  in  the  Yakima  Indian  Eeservation  were  set  apart  and  re- 
served by  the  treaty  of  June  9, 1856  (12  Stat.,  951),  and  were  theretore  not 
merely  '* Indian  country,''  but  a  "defined  and  technical  reservation.'' 

If  the  lands  in  said  reservation  passed  under  the  grant,  then  it  must 
be  held  that  the  lands  in  question  also  passed,  and  so  with  the  case  of 
numerous  other  reservations  along  the  long  line  of  the  road,  large  por- 
tions of  which  have  been  allotted  to  the  Indians  and  otherwise  disposed 
of  under  the  theory  announced  in  the  Clark  case  (supra). 

Tour  decision,  now  before  me,  on  appeal,  is  based  upon  the  holding 
in  the  Miller  case,  which,  if  sustained,  must  result  in  overturning  title 
lieretofore  given  in  many  cases.    I  am  of  the  opinion,  however,  that  the 
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holding  made  in  the  Miller  ease,  just  referred  to,  is  not  warranted  by 
the  decision  of  the  court  on  which  it  is  based,  and  that  the  holding  in 
the  Clark  case  should  be  followed  in  the  adjustment  of  this  grant. 

I  might  remark,  in  passing,  that  the  Miller  case  assigned  other  rea- 
sons for  disregarding  the  indemnity  selection,  and  so  much  of  said  deci- 
sion as  denied  the  sufficiency  of  the  basis  on  which  the  selection  rested, 
on  account  of  the  character  of  such  lands,  might  properly  be  regarded 
as  obiter  dictum. 

The  case  might  be  here  rested,  but  the  importance  of  the  question 
requires  that  I  examine  the  decision  of  the  court  in  the  Buttz  case  (119 
n.  S.,  55).  The  opening  statement  in  the  decision  in  that  case  is  as 
follows: 

The  land  in  controyersy  and  other  lands  in  Dakota,  throngh  which  the  Northern 
Pacific  Railroad  was  to  be  oonstracted;  was  within  what  is  known  as  Indian  country. 

Again,  on  pages  70  and  71,  is  found  the  following: 

The  provisions  of  the  3d  section,  limiting  the  grant  to  lands  to  which  the  United 
States  had  then  full  title,  they  not  having  been  reserved,  sold,  granted,  or  otherwise 
appropriated,  and  being  free  from  pre-emption  or  other  claims  or  rights,  did  not 
exclude  firom  the  grant  Indian  lands,  not  thus  reserved,  sold  or  appropriated,  which 
were  subiect  simply  to  their  right  of  occupancy. 

Nearly  all  the  lands  in  the  Territory  of  Dakota,  and,  indeed,  a  large,  if  not  the 
greater,  portion  of  the  lands  along  the  entire  route  to  Puget  Sound  on  which  the 
road  of  the  company  was  to  be  constructed,  was  subject  to  this  right  of  occupancy 

by  the  Indians In  our  judgment,  the  claims  and  rights  mentioned  in 

the  third  section  are  such  as  are  asserted  to  the  lands  by  other  parties  than  Indians 
having  only  a  right  of  occupancy. 

The  land  involved  in  the  Buttz  case  was  a  portion  of  the  country 
generally  denominated  as  ^^  Indian  country,"  but  was  not  included 
within  the  boundaries  of  any  defined  treaty  reservation. 

The  decision  of  the  court  clearly  recognizes  the  distinction  between 
<* Indian  country,'^  or  the  portion  of  the  ^Northwest  Territory  over 
which  the  Indians  exercised  the  right  of  chase,  from  those  lands  which 
were  set  apart  by  treaty  stipulations  and  known  as  <^  Indian  Reserva- 
tions." 

The  language  of  the  grant  is  specific  in  excepting  therefrom  all  lands 
^^  reserved,"  and,  in  the  Leavenworth,  Lawrence  and  Galveston  case 
(2  Otto, -737),  it  was  held  that: 

A  prov^iflo,  that  any  and  all  lands  heretofore  reserved  to  the  United  States,  for  any 
purpose  whatever,  are  reserved  from  the  operation  of  the  grant  to  which  it  is  an- 
nexe.I,  applies  to  lands  set  apart  for  the  use  of  an  Indian  tribe  under  a  treaty. 
They  are  reserved  to  the  United  States  for  that  specific  use;  and,  if  so  reserved  at 
the  date  of  the  grant,  are  excluded  from  its  operation.    (Syllabus.) 

TIlis  decision  has  been  repeatedly  quoted  with  approval  by  the  court, 
and  is  in  no  wise  affected  by  the  decision  in  the  Buttz  case,  which  was 
limited  in  its  operation,  and  referred  only  to  the  country  occupied  origi- 
nally by  the  Indians,  but  not  embraced  in  a  treaty  reservation. 

In  the  recent  case  of  the  Northern  Pacific  Railroad  Company  v.  Bar- 
don  (145  U.  S.,  5S5,)  the  provision  relative  to  the  extinguishment  of 
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the  Indian  title,  contained  in  the  act  making  the  grant  for  the  l^orth- 
em  Pacific  Bailroad  Company,  was  referred  to  as  distinguishing  the 
Bnttz  case  from  the  holding  in  the  Leavenworth  case. 

I  do  not  think  it  was  the  intention  of  the  court  here  to  enlarge 
upon  the  holding  made  in  the  Buttz  case,  so  as  to  authorize  the  com- 
pany to  take  lands  specially  excepted  from  its  grant  by  the  terms  of  the 
granting  section. 

Until  the  definite  location  of  the  road,  the  grant  did  not  attach  to 
any  particular  tracts  of  land,  and  the  United  States  was  at  liberty  to 
reserve  them  in  accordance  with  treaty  stipulation. 

A  number  of  such  reservations  had  been  made  long  prior  to  the  pas- 
sage of  the  act  making  the  grant  in  question.  In  most  of  these  reser- 
vations, as  was  the  case  in  the  Grow  reservation,  provision  wa^s  made 
that  the  individual  members  of  the  tribe  might  select  lands  within  said 
reservation,  and  that  when  such  lands  shall  be  surveyed,  Congress 
shall  provide  for  protecting  the  rights  of  such  settlers.  This  was  also 
the  case  in  the  Yakima  resei'vation,  established  in  1855. 

It  will  be  seen  that,  within  such  reservations,  the  Indians  had  more 
than  a  mere  right  of  occupancy,  as  provision  was  made  whereby  they 
might  ultimately  secure  the  fee,  and,  aside  from  their  reserved  charac- 
ter, there  was  an  obligation  resting  upon  the  government  to  protect 
them  in  their  rights,  which  was,  to  say  the  least,  as  strong  as  the  obli- 
gation upon  the  government  to  extinguish  the  Indian  title. 

I  am  therefore  of  the  opinion  that  such  lands  are  not  within  the  con- 
templation of  the  grant,  and  your  decision  is  accordingly  reversed,  and 
the  Miller  case,  so  far  as  in  conflict  herewith,  is  hereby  overruled. 


MINING  CLAIM«-LANI>  SXCLUBED  FBOM  APPLICATION. 

Adams  Lode. 

Land  embraoed  within  a  mineral  application  and  subject  to  appropriation  thereunder, 
but  excluded  therefrom,  when  entry  is  made,  is  thereafter  vacant  public  land  and 
may  be  properly  included  within  the  subsequent  application  of  another,  and  a 
discovery  on  such  tract  is  sufficient  to  support  the  later  claim. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office,  Febrv- 

ary  21^  1893. 

This  record  presents  the  appeal  of  George  L.  Adams  from  your  de- 
cision dated  February  27, 1892,  in  the  case  of  mineral  entry  No.  431, 
for  the  Adams  and  three  other  lode  claims  in  the  Glen  wood  Springs, 
Colorado,  land  district. 

That  part  of  said  entry  known  as  the  Adams  lode  claim  conflicted 
with  the  ground  included  in  the  Sunday  lode  application,  made  April 
19, 1888,  to  the  extent  of  1.482  acres.  Entry  No.  201  was  made  under 
^d  application  for  the  Sunday  and  another  lode  December  26, 1888, 
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but  the  ground  in  conflict  as  aforesaid,  was  not  included  in  said  entry. 
The  entry  here  in  question  was  made  December  28, 1891,  and  included 
the  space  so  in  conflict.  This  space  contained  the  Adams  discovery 
shaft. 


i 


You  find  in  efifect  that  said  space  was  relinquished  after  application 
by  the  Sunday  claimants,  and  the  Adams  claimants  thus  enabled  to 
enter  a  claim  that  they  otherwise  could  not  have  entered,  and  hold  the 
entry  in  question  for  cancellation  as  to  said  conflicting  space.  And  it 
further  appearing  that  said  Adams  discovery  is  near  the  line  of  the 
Sunday  lode,  if  projected,  you  require  of  the  appellants  satisfactory 
evidence  showing  "  that  a  discovery  of  valuable  mineral  has  been  made 
on  the  remainder  of  the  Adams  lode  and  also  a  new  survey  of  the 
daim." 


DECIBIOISB  BSULTINO  TO   THE   PUBLIC   LANDS.  235 

I  can  not  concur  in  this  disposition  of  the  case. 

The  space  in  conflict  was,  it  is  trne,  embraced  in  the  '^  Snnday"  ap- 
plication. Bat  being  excluded  from  the  entry  based  upon  such  appli- 
cation it  became  vacant  at  the  date,  December  26, 1888^  when  such  ap- 
plication matured  into  entry. 

At  the  date,  March  10, 1891,  of  the  application  upon  which  the  entry 
here  in  question  is  based  the  ground  involved  had  thus  been  vacant 
more  than  two  years  and  was  of  course  subject  to  entry. 

If  therefore  the  entry  here  in  question  is  in  other  respects  regular  it 
will  be  allowed. 

The  fact  that  the  Adams  discovery  lies  near  the  line  of  the  Sunday 
lode  does  not  in  itself  warrant  a  new  survey  or  a  further  discovery. 

Kor  does  the  failure  by  appellants,  who  claim  the  Adams  lode  under 
a  location  made  prior  to  that  of  the  Sunday,  to  adverse,  during  the 
period  of  its  publication,  the  application  tor  the  latter  lode^  affect  the 
vaUdity  of  the  entry  in  question. 

Your  judgment  is  reversed. 


State  op  Oalipobnli  v.  Nolan. 

Motion  for  review  of  departmental  decision  of  November  19, 1892, 15 
L.  D.,  477,  denied  by  Secretary  Noble,  March  2, 1893. 


RAIXiROAB  GBA^T— ADJUSTMENT-INDEMNITT  8BLECTI017. 

Dubuque  and  Sioux  City  E.  E.  Co. 

Hie  reqnlrement  that  where  indeniDity  selectionB  have  been  made  without  specifica- 
tions of  loes^  that  such  deficiencies  should  be  specified  before  further  selections 
are  allowed,  may  be  waived  on  final  a^jnstment,  where  the  graot  is  largely  defi- 
cient and  the  list  submitted  oontaius  a  pioper  designation  of  the  loss  on  which 
it  is  based. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  March 

2,  1893. 

I  am  in  receipt  of  your  letter  of  February  17, 1893,  transmitting  for 
my  approval  clear  list  No.  49,  embracing  195.81  acres,  within  the  fifteen 
miles  indemnity  limits  of  the  grant  made  by  the  act  of  May  15, 1856,  to 
aid  in  the  construction  of  a  railroad  from  the  city  of  Dubuque  to  a  point 
on  the  Missouri  river  near  Sioux  City,  and  with  a  branch  to  the  mouth 
of  the  Tete  de  Morts. 

The  beneficiary  under  the  grant  appertaining  to  the  portion  of  the 
road  east  of  range  36  west  is  the  Dubuque  and  Sioux  City  Railroad 
Company,  on  account  of  which  the  lands  submitted  are  listed. 

In  making  selection  of  these  lands  in  1878,  the  company  assigned  a 
basis  therefor,  which  is  shown  in  the  list,  but  you  report  that  the  com- 
pany has  not  specified  a  loss  for  the  lands  certified  prior  to  the  estab- 
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lishment  of  tlie  rule  by  this  Department  reqniriDg  that  the  losses  should 
be  desi^ated  as  a  basis  for  indemDity  seleetious. 

The  adjustment  of  this  grant,  submitted  by  your  letter  of  September 
23, 1889,  shows  the  grant  to  be  deficient  about  seventy  thousand  acres 
(see  Vol.  12  L.  D.,  page  347). 

Attached  to  the  list  is  a  letter  item  William  Kagan,  agent  for  said 
company,  in  which  he  states  that  with  the  certification  of  these  lands 
^<  I  am  willing  to  declare  the  grant  satisfied,  and  make  no  farther  de- 
mands under  the  grant.'' 

Under  the  circular  of  August  4, 1885  (4  L.  D.,  90),  it  is  required  that, 
where  indemnity  selections  have  heretofore  been  made  without  speci- 
fications of  losses,  the  company  should  designate  the  deficiency  for 
which  such  indemnity  is  to  be  applied,  before  inrther  selections  are  al- 
lowed. 

In  view  of  the  fact  that  an  adjustment  of  this  grant  has  been  sub- 
mitted, showing  the  same  to  be  many  thousand  acres  deficient,  and  that 
with  the  approval  of  the  lands  now  submitted,  the  grant  is  practically 
adjusted,  and  as  this  list  is  in  proper  form,  and  contains  a  designation 
of  losses  for  the  tract  selected,  I  deem  it  unnecessary  to  insist  that  the 
company  shall  make  designation  for  the  lands  heretofore  approved,  and 
the  requirement  in  this  instance  is  waived. 

There  ha«  been  no  showing  as  to  the  non-mineral  character  of  this 
land,  but,  as  it  is  in  a  strictly  agricultural  State,  I  have  approved  the 
list,  which  is  herewith  returned,  with  the  understanding  that  no  fur- 
ther claim  is  to  be  made  on  account  of  this  grant. 


Hagen  v.  Sevebns  et  al. 

Motion  for  review  of  departmental  decision  of  November  18, 1892, 
15  L.  D.,  451,  denied  by  Secretary  Noble,  March  2, 1893. 


BAILROAB  6BANT— FORJFErTUBE  ACT->SAIifl. 

Gulf  and  Smp  Island  Bailboad. 


The  measnre  of  a  grant  in  its  adjastment  nnder  the  forfeiture  act  of  September  29, 
1890,  is  the  granted  land  that  lies  opposite  to,  and  coterminons  with,  the  oom- 
pleted  portion  of  the  road. 

The  right  to  sell  lands  on  account  of  preliminary  work,  and  for  constructed  road,  I 

provided  for  in  section  4,  of  this  grant,  is  limited  to  the  number  of  acres  con- 
tained in  the  designated  section  within  the  twenty  miles  specified  therein. 

In  determining  whether  a  mortgage  operates  as  a  sale  of  the  land,  and  so  preTents 
forfeiture,  the  status  of  the  mortgagee  must  be  settled  under  the  law  of  the 
State.  In  the  State  of  Mississippi  the  holder  of  a  mortgage,  that  has  not  been 
foreclosed,  takes  only  a  chattel  interest,  and,  consequently  such  transaction  does 
not  constitute  a  sale  of  the  land,  nor  place  it  beyond  the  power  of  Congress  to 
declare  a  forfeiture  thereof^ 
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The  light  of  the  company  to  select  indemnity  recognized  and  provided  for  in  section 
7,  of  the  forfeiture  acty  is  restricted  to  tne  even  numbered  sections  in  the  in- 
demnity limits  opposite  to,  and  coterminous  with,  the  portion  of  its  road  con- 
stmcted  and  in  operation  at  the  date  the  act  of  forfeiture  took  effect. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  March 

5, 1893. 

I  have  examined  your  report  of  February  11, 1892,  in  the  matter  of 
the  adjustment  of  the  grant  claimed  by  the  Gulf  and  Ship  Island  Bail- 
road  Company,  and  have  also  considered  the  objections  of  said  company 
to  conclusions  reached  by  you. 

You  hold  that  the  grant  is  oneot  "place",  and  therefore  that  the 
amount  of  land  the  company  is  entitled  to  is  the  number  of  acres  found 
in  the  even-numbered  sections  within  the  granted  limits  coterminous 
with  constructed  road  being  70,395.86  acres,  and  that  indemnity  must 
be  taken  in  the  indemnity  limits  coterminous  with  constructed  road. 
It  is  claimed  on  behalf  of  the  company  that  it  is  entitled  to  one  hundred 
and  twenty  sections  of  land  which  were  authorized  to  be  sold  prior  to 
construction,  and  to  one  hundred  and  twenty  sections  authorized  to  be 
sold  on  the  completion  of  twenty  miles  of  its  road,  and  that  it  is  entitled 
to  select  its  indemnity  lands  from  both  the  even  and  odd  sections  in 
the  indemnity  limits,  and  the  odd  sections  in  the  granted  limits. 

The  grant  involved  is  that  of  August  11, 1866  (11  Stat.,  30),  granting 
to  the  State  of  Mississippi  to  aid  in  the  construction  of  certain  rail- 
roads, "every  alternate  section  of  land  designated  by  even  numbers j 
for  six  sections  in  width  on  each  side  of  each  of  said  roads  ",  with  the 
right  to  take  indemnity  from  the  lands  of  the  Unit-ed  States  nearest  to 
the  tiers  of  sections  above  specified  in  alternate  sections  or  parts  of 
sections  within  fifteen  miles  from  the  line  of  road,  the  lands  granted  to 
be  disposed  of  only  as  the  work  progressed  and  to  be  subject  to  the 
disposal  of  the  legislature  of  the  State  for  the  purpose  specified,  and 
for  no  other.    Section  four  of  said  act  reads  as  follows: 

And  he  it  further  enacted.  That  the  lands  hereby  granted  to  the  said  State  shall  he 
disposed  of  by  said  State  only  in  the  manner  following,  that  is  to  say :  That  a  quan- 
tity of  land  not  exceeding  one  hundred  and  twenty  sections  for  each  of  said  roads, 
and  included  within  a  continuous  length  of  twenty  miles  of  each  of  said  roadg,  may 
be  sold;  and  when  the  governor  of  said  State  shall  certify  to  the  Secretary  of  the 
Interior  that  any  continuous  twenty  miles  of  either  of  said  roads  is  completed,  then 
another  like  quantity  of  land  hereby  granted,  not  exceeding  one  hundred  and  twenty 
sections  for  such  road  may  be  sold ;  and  so  on  from  time  to  time,  until  said  roads  are 
completed ;  and  if  said  roads  are  not  completed  within  ten  years,  no  further  Bales 
shall  be  made,  and  the  lands  unsold  shall  revert  to  the  United  States. 

The  State,  it  seems,  accepted  the  grant  by  act  of  Febrnary  2,  1857 
and  by  act  of  December  3, 1858,  conferred  upon  the  Gulf  and  Ship 
Island  Railroad  Company  that  part  of  the  grant  pertaining  to  the  line, 
from  Brandon  to  the  Gulf  of  Mexico.  A  map  of  deHuite  location  of 
the  road  in  question  was  filed  and  accepted  on  December  3, 18G0. 
Although  the  withdrawal,  which  was  made  August  9, 1856,  prior  to  the 
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approval  of  the  granting  act,  was  never  formally  revoked  until  1887, 
and  then  only  as  to  the  indemnity  limits,  no  attention  was  paid  to  it, 
and  the  lands  were  disposed  of  without  regard  to  said  order.    In  1884, 
however,  after  the  Gulf  and  Ship  Island  Company  had  made  a  relin- 
quishment in  favor  of  all  parties  who  had  been  allowed  to  enter  lands 
within  the  limits  of  its  grant  your  oflSce  suspended  fi*om  entry  and  set- 
tlement the  vacant  lands  in  the  even-numbered  sections  within  fifteen 
miles  of  the  road  as  located.    It  seems  that  no  work  was  done  upon 
said  road  other  than  establishing  the  line  of  definite  location  until 
after  the  year  1882.    In  that  year  a  charter  was  given  the  Gulf  and 
Ship  Island  Railroad  Company.    In  the  brief  filed,  the  company  formed 
under  the  charter  of  1882  is  referred  to  as  the  "  re-organized  company," 
but  no  further  statement  of  the  relationship  of  the  two  companies,  the 
one  incorporated  under  the  act  of  November  18, 1857,  and  the  other 
under  that  of  February  23, 1862,  is  made  therein.    In  a  memorial  filed 
in  the  case,  on  behalf  of  this  company,  and  the  mortgagee,  it  is  said 
that  the  first  company  having  failed  "  to  do  anything  beyond  filing  the 
map  of  definite  location,  the  Legislature  in  1882,  re-chartered  it,  and 
subrogated  the  newly  organized  company  to  all  the  rights  and  priv- 
ileges heretofore  granted  to  the  Gulf  and  Ship  Island  Eailroad."    An 
examination  of  the  legislative  act  of  1882,  and  amendments  thereto  of 
March  1, 13  and  15,  1884,  shows  that  in  the  first  act  there  was  nothing 
to  indicate  an  intention  to  provide  for  a  re-organization,  or  a  re-char- 
teriug  of  the  old  company,  and  nothing  to  connect  the  company  therein 
provided  for,  with  the  former,  and  that  there  was  no  mention  in  that 
act  of  the  land  granted  to  the  State  by  the  act  of  Congress  of  1856; 
but  in  the  act  of  March  13,  1884,  is  found  the  following  provision: 

That  the  said  Gulf  and  Ship  Island  Railroad  Company  are  hereby  subrogated  to 
all  the  rights  and  privileges  heretofore  granted  by  the  State  of  Mississippi  to  the 
Gnlf  and  Ship  Island  Railroad  Company,  and  shall  have  the  right  to  nse  and  enjoy 
snch  field  notes,  maps  and  surveys  as  have  been  heretofore  made  in  the  int<ere6t  of 
said  road,  as  were  authorized  and  granted  by  the  State  under  the  acts  approved 
March  2, 1854  and  December  3, 1858. 

It  is  upon  this  provision  of  the  law  that  the  present  applicant  must 
base  its  claim  to  be  the  beneficiary  of  said  grant,  rather  than  upon  the 
theory  of  a  re-organization  or  re-chartering  of  the  old  corporation.  The 
act  of  1882,  conferred  upon  the  board  of  directors  of  said  company  power 
to  borrow  money  and  to  '*  pledge  or  mortgage  all,  any  or  every  part  of 
the  property  of  any  kind  belonging  to  said  company  ^'  to  secui*e  the 
payment  thereof. 

Under  date  of  January  1, 1887,  said  company  executed  two  mo^^ 
gages  in  favor  of  the  Manhattan  Trust  Company,  one  being  declared 
a  first  lien  upon  the  line  of  said  company  and  all  its  property,  except- 
ing land  then  owned,  or  to  be  acquired  from  the  State  of  Mississippi,  or 
under  the  act  of  Congress  of  1856,  to  secure  the  payment  of  bonds  to 
be  issued  as  the  road  should  be  constructed,  to  the  amount  of  not  ex- 
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ceeding  $12,000  per  mile,  and  the  other  being  declared  a  second  lien 
on  tho  property  described  in  the  first  mortgage,  and  a  first  lien  upon 
all  lands  then  owned,  or  that  might  afterwards  be  acquired  from  the 
State  of  Mississippi,  not  necessary  to  the  operation  of  the  road,  and  all 
lands  to  which  said  company  was  then,  or  might  become  entitled  to 
obtain  under  said  act  of  Congress  approved  August  11, 1856,  or  any 
other  act  of  Congress,  and  the  acts  of  the  legislature  of  Mississippi 
relating  thereto,  to  secure  the  payment  of  bonds  to  be  issued  at  the  rate 
of  $8,000  per  mile  of  completed  road.  It  is  provided  in  this  hitter  mort- 
gage that  all  the  proceeds  of  the  lands  therein  described  shall  be  de- 
voted to  the  formation  of  a  sinking  fund  for  the  taking  up  of  the  bonds 
secared  thereby.  That  instrument  contains  the  following  provisions  in 
regard  to  the  sale  of  the  lands : 

It  is  nnderstood  and  agreed  that  the  company  (Railroad)  may  from  time  to  time 
sell  and  dispose  of  such  lands,  or  any  part  thereof,  in  such  lots  and  parcels,  and  for 
sach  prices,  whether  for  cash  or  otiierwise,  and  on  such  terms  as  it  may  deem  proper, 
accounting  to  the  trostee,  and  paying  over  to,  and  depositing  with  them,  all  moneys 
and  securities  received  on  account  of  such  sales,  after  deducting  therefrom  the  cost 
of  making  the  same^  and  any  expenses  as  ahove  provided  then  unpaid,  for  which 
the  said  lands  are  justly  liahle,  and  that  the  trustee  shall  join  the  company  in  the 
execution  and  delivery  of  the  proper  deed  or  deeds  from  time  to  time  to  the  pur- 
chaser or  purchasers  of  the  laud  so  sold,  upon  payment  over  to  them  of  the  purchase 
money  or  securities  so  to  he  received  therefor  in  compliajice  with  the  terms  of  sale. 

It  is  further  provided  that  the  mortgagor  company  shall  retain  full 
possession  and  control  of  the  mortgaged  property,  but  that  if  default 
be  made  in  the  payment  of  any  bond  or  the  interest  thereof,  for  a  period 
of  ninety  days,  the  whole  indebtedness  shall  become  immediately  due 
and  payable,  and  the  trustee  shall,  upon  the  request  in  writing  of  the 
holders  of  a  majority  of  the  outstanding  bonds  take  possession  of  said 
property.  These  constitute  the  provisions  of  said  mortgages,  which  it 
seems  necessary  to  notice  particularly,  and  to  bear  in  mind  in  the  con- 
sideration of  the  questions  now  presented.  It  should  be  stated  in  this 
connection  that  it  is  alleged  that  prior  to  the  passage  of  the  forieiture 
act,  the  full  complement  of  bonds  for  twenty  miles  of  completed  road 
were  executed  and  issued,  and  are  now  outstanding. 

It  seems  that  prior  to  the  date  of  the  forfeiture,  a  section  of  twenty 
miles  of  road  had  been  built  and  that  no  more  was  built  during  the 
year  allowed  by  that  act  for  the  completion  of  the  road  to  Hattiesburg. 
It  is  stated  by  counsel  that  in  September,  1887,  the  company  filed  a 
list  of  selections  for  one  hundred  and  twenty  sections  of  land  in  aid  of 
preliminary  work,  and  that  in  July,  1890,  the  governor  of  the  State 
caused  to  be  filed  lists  of  selections  for  two  hundred  and  forty  sections 
of  land,  being  one  hundred  and  twenty  sections  for  completed  road 
lying  along  that  portion  of  the  road  then  built,  and  one  hundred  and 
twenty  sections  for  preliminary  work  lying  north  of  constructed  road, 
but  within  a  section  of  twenty  consecutive  miles. 

The  foregoing  sets  forth  the  important  facts  in  the  history  of  this  grant. 
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and  presents  its  status  at  the  date  of  the  act  of  forfeiture  of  September  20, 
1890  (26  Stat.,  496).    The  first  section  of  that  act  provides  as  follows: 

That  there  is  hereby  forfeited  to  the  United  States,  and  the  United  States  hereby 
resume  the  title  thereto,  all  lands  heretofore  granted  to  any  State,  or  to  any  corpo- 
ration to  aid  in  the  construction  of  a  railroad  opposite  to,  and  co-t<erii]inoii8  with  the 
portion  of  any  such  railroad  not  now  completed,  and  in  operation,  for  the  constrno- 
tion  and  benefit  of  which  such  lands  were  granted;  and  all  such  lands  are  declared 
to  be  a  part  of  the  public  domain:  Provided  that  this  act  shall  not  be  construed  as 
forfeiting  the  right  of  way  or  station  grounds  of  any  railroad  company  heretofore 
granted. 

Section  seveh  of  said  act  refers  specifically  to  the  grant  now  an<ler 
consideration,  and  reads  as  follows: 

That  in  aU  cases  where  lands  included  in  a  grant  of  land  to  the  State  of  Missis- 
sippi, for  the  purpose  of  aiding  in  the  construction  of  a  railroad  from  Brandon  to  the 
Qulf  of  Mexico,  commonly  known  as  the  Gulf  and  Ship  Island  Bailroad,  have  hereto- 
fore been  sold  by  the  officers  of  the  United  States  for  cash,  or  with  the  allowance  or 
approval  of  such  officers  have  entered  into  good  faith  under  the  pre-emption  or  home- 
stead laws,  or  upon  which  there  were  bona  fide  pre-emption  or  homestead  claims  on 
the  first  day  of  January,  eighteen  hundred  and  ninety,  arising  or  asserted  by  occu- 
pation of  the  land  under  color  of  the  laws  of  the  United  States,  the  right  and  title 
of  the  persons  holding  or  claiming  any  such  lands  under  sach  sales  or  entries  are 
hereby  confirmed,  and  persons  claiming  the  right  to  enter  as  aforesaid  may  perfect 
their  entry  under  the  law.    And  on  condition  that  the  Gulf  and  Ship  Island  Railroad 
Company  within  ninety  days  from  the  passage  of  this  act  shall,  by  resolution  of  its 
board  of  directors,  duly  accept  the  provisions  of  the  same  and  file  with  the  Secretary 
of  the  Interior  a  valid  relinquishment  of  all  said  company's  interest,  right,  title  and 
claim  in  and  to  all  such  lands  as  have  been  sold,  entered  or  claimed,  as  aforesaid, 
then  the  forfeiture  declared  in  the  first  section  of  this  act  shall  not  apply  to,  or  in 
any  wise  affect  so  much  and  such  parts  of  said  grants  Of  lands  to  the  State  of  Missis- 
sippi as  lie  south  of  a  line  drawn  east  and  west  through  the  point  where  the  Gulf 
and  Ship  Island  Railroad  may  cross  the  New  Orleans  and  Northeastern  Railroad  in 
said  State,  until  one  year  after  the  passage  of  this  act.    And  there  may  be  selected 
and  certified  to,  or  in  behalf  of  said  company,  lands  in  lieu  of  those  hereinbefore  re- 
quired to  be  surrendered  to  be  taken  within  the  indemnity  limits  of  the  oripnal 
grant  nearest  to  and  opposite  such  part  of  the  line  as  maybe  constructed  at  the  date 
of  selection. 

As  to  the  holding  that  this  is  a  grant  in  place  rather  than  one  of 
quantity  you  were  right.  The  company  claims  that  it  is  entitled  to 
one  hundred  and  twenty  full  sections  for  eonsti  ncted  road  without  re- 
gard to  the  number  of  acres  found  in  the  designated  sections  opx)osite 
that  section  of  its  line,  and  to  one  hundred  and  twenty  full  sections  for 
preliminary  work  without  regard  to  the  number  of  acres  contained  in 
the  designated  sections  in  the  continuous  length  of  twenty  miles  chosen 
for  their  section,  but  this  claim  cannot  be  allowed.  The  provision  of 
the  granting  act  is  "  that  a  quantity  of  land  not  exceeding  one  hun- 
dred and  twenty  sections  ....  and  included  within  a  continu- 
ous length  of  twenty  miles  •  •  .  .  may  be  sold."  This  so  clearly 
limits  the  quantity  of  land  to  be  sold  to  the  number  of  acres  contained 
in  the  designated  sections  within  the  length  of  twenty  miles,  that  there 
is  no  room  for  argument.  It  is  true,  the  supreme  court  in  tbe  case  of 
Eailroad  Land  Company  v.  Courtright  (21  Wall.,  310),  say  this  act 
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authorized  a  sale  of  one  hundred  and  twenty  sections  in  advance  of 
constmction,  but  in  that  same  decision  state  expressly  that  there  was 
one  restriction  or  limitation,  that  is,  that  said  sections  shoold  be  in- 
cluded within  a  continuous  length  of  twenty  miles.  This  restriction 
must  be  kept  in  mind  in  our  consideration  of  the  question  as  to  the 
amount  of  land  the  company  was  authorized  to  sell,  and  a  like  limita- 
tion applies  when  we  come  to  determine  the  quantity  of  land  due  the 
company  on  the  adjustment  of  its  grant  under  the  forfeiture  act. 

That  this  granting  act  authorized  the  sale  of  the  designated  sections 
in  this  case  the  even-numbered,  found  in  any  section  of  twenty  miles 
along  the  line  of  its  road  as  definitely  fixed  prior  to  actual  construc- 
tion of  its  track,  and  upon  the  completion  of  twenty  miles  of  road,  the 
sale  of  those  sections  in  another  continuous  length  of  twenty  miles  is 
too  well  settled  to  need  more  than  a  statement  of  the  ia/ct  at  this  time. 
Bailroad  Land  Company  v.  Gourtright  (supra.) 

If  there  was  no  sale  of  land  prior  to  the  act  declaring  the  grant  for- 
feited, then  the  constructed  road  would,  under  the  general  rule,  furnish 
the  basis  for  determining  the  amount  of  land  to  which  the  company  is 
entitled.  In  the  adjustment  of  a  grant  where  the  road  has  been  com- 
pleted, the  quantity  of  land  earned  thereunder  is  to  be  measured  by 
the  length  of  road'  actually  constructed.  Bailroad  Company  v.  Herring 
(110  TT.  S.,  27).  This  same  rule  has  been  applied  in  neveral  instances  in 
the  adjustment  of  grants  under  forfeiture  acts  where  only  a  portion  of 
the  road  provided  for  in  the  granting  act  had  been  actually  constructed. 
Michigan  Land  and  Iron  Co.  (12  L.  D.,  214),  Ontonagon  and  Brule 
Biver  B.  B.  Co.  (13  L.  D.,  463).  There  seems  to  be  no  good  reason  for 
applying  a  different  rule  in  this  case.  The  provisions  of  this  forfeiting 
act  are  the  same  in  effect  as  those  of  the  acts  under  consideration  in 
those  cases.  AU  land  is  forfeited  which  h'es  opposite  to,  and  cotermin- 
ous  with,  the  portion  of  the  road  not  completed.  The  corroUary  of  this 
proposition  is  that  the  grantee  is  entitled  to  all  the  lands  granted  by 
said  act  which  lie  opposite  to,  and  coterminous  with,  the  completed 
portion  of  the  road.  This  is  the  theory  upon  which  you  reached  your 
eonclusion  as  to  the  quantity  of  land  to  which  the  company  is  entitled 
for  constructed  road,  and  to  that  extent  your  action  is  affirmed. 

It  remains  to  be  determined  whether  the  even-numbered  sections  of 
land  lying  adjacent  to  the  line  of  said  road,  and  within  a  continuous 
length  of  twenty  miles,  were  so  disposed  of  prior  to  the  forfeiting  act. 
as  to  be  taken  out  of  the  operation  of  that  act.  Selection  has  been  made 
of  such  sections  in  the  length  of  twenty  miles  next  to  the  completed  por- 
tion of  the  road.  If  they  had  been  actually  sold,  and  disposed  of  in 
accordance  with  the  authority  of  the  fourth  section  of  the  granting  act^ 
which  is  quoted  hereinbefore,  then  they  must,  in  my  opinion,  be  held 
beyond  the  reach  of  the  grantor  to  declare  a  forfeiture  thereof,  and  con- 
sequently, are  not  affected  by  the  act  of  September  29, 1890,  8upr€U 
The  lands  which  were  to  revert  to  the  United  States  were  those  re- 
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maining  unsold  upon  the  failure  of  the  grantee  to  comply  with  the 
conditions  of  the  grant,  or  rather  those  remaining  in  that  condition  at 
the  date  of  the  forfeiture  act. 

It  is  strenuously  insisted  that  the  mortgage  given  by  this  company, 
operated  as  a  conveyance  of  the  title  to  the  lands  to  the  trustee,  and 
the  transaction  constituted  in  law  a  sale  of  said  lands,  that  is,  of  all 
lands  which  the  company  had  a  right  to  sell,  and  in  support  of  this  is 
cited  the  case  of  Tucker  v.  Ferguson  (22  Wall.,  627).  In  that  case  the 
mortgage  and  trust  deed  contained  a  power  of  sale  in  the  trustees,  and 
terms  and  conditions  for  the  management  of  the  estate,  while  in  the 
the  case  now  under  consideration,  the  power  of  sale  was  retained  by 
mortgagor.  The  trustee  here  had  no  control  over  these  lands  for  the 
purpose  of  sale  or  otherwise,  and  could  acquire  none,  except  upon 
default  on  the  part  of  the  mortgagor,  when  he  might  take  possession 
of  the  property,  institute  and  maintain  foreclosure  proceedings,  and 
cause  the  property  to  be  sold  and  conveyed  under  the  directions  of  the 
court.  This  is  not  a  mortgage  with  a  power  of  sale  in  the  mortgagee; 
but  as  if  to  make  it  positive  and  certain  that  it  was  not  intended  to 
give  the  trustee  in  this  mortgage  any  control  over  the  land,  it  is  pro- 
vided, that  upon  payment  of  said  bonds  in  ftill,  "the  estate  and  title 
hereby  conveyed  shall  revert  and  vest  in  the  said  company,  its  suc- 
cessors and  assigns,  without  further  conveyance,  and  without  entry  or 
other  act  therefor." 

The  question  here  presented,  is  as  to  whether  the  execution  of  an 
ordinary  mortgage  constitutes  a  sale  of  the  lands  covered  thereby, 
within  the  meaning  of  the  granting  act  in  question.  Some  general 
propositions  may  be  noticed  as  proper  to  be  borne  in  mind  in  consider- 
ing this  case. 

This  mortgage  has  words  bf  general  description,  and  therefore  con- 
veyed lands  held  by  a  full  equitable  title,  as  well  as  those  held  by  a 
legal  title.  Thompson  v.  VaUey  E.  E.  Co.  (132  U.  8.,  68),  Toledo  B.  R. 
Co.  V.  Hamilton  (134  JJ.  S.,296),  Central  Trust  Co.  v.  Kneeland  (138  U. 
S.,  414). 

This  mortgage  included  not  only  the  land  then  owned,  but  also  aU 
land  to  be  thereafter  acquired,  that  is,  it  contains  the  "after-acquired 
property''  clause,  and  therefore  covered  not  only  the  land  then  owned, 
but  became  a  lien  upon  all  subsequently  acquired,  which  fell  within 
the  descriptive  terms  of  the  instrument,    (See  authorities  above  cited.; 

In  taking  up  the  question  as  to  the  effect  of  a  mortgage  upon  the 
title  of  the  land  encumbered,  we  are  met  at  outset  by  the  fact  that  for- 
merly a  theory  obtained  in  courts  of  equity  differing  very  materially 
from  that  controlling  in  the  courts  of  law,  and  that  in  some  of  the 
States  one  rule  has  been  adopted,  and  in  some  the  other.  Chancellor 
Kent  in  speaking  of  the  rights  of  a  mortgagor  in  law  says:  "  Upon  the 
execution  of  a  mortgage,  the  legal  estate  vests  in  the  mortgagor,  sub- 
ject to  be  defeated  upon  performance  of  the  condition'',  (4  Kent's  Com., 
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154)  whUe  when  he  oomes  to  speak  of  his  standing  equity  uses  the  fol- 
lowing language:  ^^The  equity  doctrine  is,  that  the  the  mortgage  is  a 
mere  security  for  the  debt,  and  only  a  chattel  interest,  and  that  until 
a  decree  of  fore-closure,  the  mortgagor  continues  the  real  owner  of  the 
fee  »  (Ibid,  159).  In  Perry  on  Trusts  (Sect.  602  j),  we  find  the  follow- 
ing statement  as  to  the  effect  of  a  mortgage. 

In  law,  a  mortgage  it  considered^  as  between  the  mortgagor  and  mortgagee,  and 
80  fiir  as  it  is  neeessary  to  give  foil  effect  to  the  mortgage  as  a  security  for  the  per- 
formance of  the  condition,  as  a  conveyance  in  fee.  But  for  all  other  purposes  it  is 
considered,  espeeiaUy  until  entrr  for  condition  broken,  as  a  mere  charge  or  incum- 
brance, which  does  not  dlTost  the  estate  of  the  mortgagor. 

In  Washbume  on  Beal  Property,  (Chap.  16,  Sect.  1)  mortgages  are  de- 
fined as  ^^  one  form  of  lien  ui>on  real  estate  to  secure  the  performance 
of  some  obligation  ",  and  it  is  farther  said  that,  ^'  as  ordinarily  under- 
stood, a  li^n  upon  land  does  not  imply  an  estate  in  it,  but  a  mere  right 
to  have  it  in  some  form,  applied  towards  satisfying  a  claim  upon  it." 
Farther  on  in  the  same  chapter,  (Sect.  4)  the  interest  of  the  mortgagee 
in  law  is  stated  as  follows: 

By  the  common  law,  a  mortgagee  in  fee  of  land  is  considered  as  absolntely.entitled 
to  the  estate,  which  he  may  devise  or  transmit  by  descent  to  his  heirs,  and  in 
etjuity  as  follows: 

As  a  general  proposition,  equity  regards  a  mortgage,  especially  before  the  condi- 
tion is  broken,  as  creating  an  interest  in  the  mortgaged  premibes  of  a  personal  na- 
ture, like  that  which  the  mortgagee  has  in  the  debt  itself.  It  treats  the  debt  as  the 
principal  thing,  and  the  land  as  a  mere  incident  to  it.  Whateyer  it  does  with  the 
land  is  an  auxiliary  to  enforcing  payment  of  the  debt. 

These  quotations  from  standard  authorities  present  the  general  phase 
of  the  question  very  clearly,  and  while  in  the  different  States  the  some- 
what different  theories  haye  b^n  adopted,  yet  it  is,  I  think,  quite  safe 
to  say  the  tendency  has  been  away  from  the  common-law  doctrine,  and 
towards  that  of  the  courts  of  equity. 

The  statute  of  Mississippi  provides  as  follows  (Code  1880,  Sect.  1204); 

Before  a  sale  under  a  mortgage,  or  deed  of  trust,  the  mortgagor  or  grantor  shall 
be  deemed  the  owner  of  the  legal  title  of  the  property  conveyed  in  such  mortgage  or 
deed  of  trust,  except  as  against  the  mortgagee  and  his  assigns,  or  the  trustee  after 
breach  of  the  condition  of  such  mortgage  or  deed  of  trust. 

The  question  as  to  the  interest  taken  or  held  by  a  mortgagee  has  en- 
gaged the  attention  of  the  supreme  court  of  Mississippi  in  several  cases, 
and  in  the  decision  in  Carpenter  v.  Bowen  (42  Miss.,  28),  the  court, 
after  stating  the  doctrine  of  the  equity  courts,  makes  use  of  the  follow- 
ing language: 

This  equitable  doctrine,  concerning  the  rights  of  mortgagor  and  mortgagee,  has 
gradually  been  naturalized  in  the  common  law  code,  and,  by  the  adoption  of  princi- 
ples long  established  in  chancery,  it  has  become  well  settled,  in  courts  of  common 
law,  that  the  mortgagee,  until  fore-closuref  has  only  a  chattel  interest;  that  a  mort- 
gage is  but  a  charge  upon  the  land,  and  that  whatever  would  give  the  money,  will 
carry  the  estate  in  the  land  along  with  it,  to  every  pui-pose.  The  estate  in  the  land 
is  the  same  thing  as  iAxe  money  due  iipon  it.  It  will  be  liable  to  debts ;  it  will  go  to 
executors;  the  assignment  of  the  debt  will  draw  the  land  after  it.     From  these 
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properties  of  the  mortgagee's  estate,  it  appears  in  the  strongest  manner,  that  it  is 
not  in  the  land,  but  in  the  secnrity  only.  The  debt  is  considered  as  the  principal, 
and  the  mortgage  as  an  incident  only. 

If,  as  here  so  positively  stated,  the  mortgagee  takes  no  estate  in  the 
laud,  then  surely  the  giving  of  a  mortgage  does  not  constitute  a  sale 
under  the  terms  of  the  granting  act  now  under  consideration.  In  the 
same  decision  may  also  be  found  the  following  language: 

Until  fore-closure,  whether  the  mortgagee  has  possession  or  not,  the  estate  mort- 
gaged is  a  pledge  only;  the  relation  of  debtor  and  creditor  exists,  and  the  equity  of 
redemption  is  unimpaired.  Although  the  mortgagee  has  a  chattel  interest  only,  yet 
in  order  to  render  his  pledge  available,  and  give  him  the  intended  benefit  of  his  se- 
curity, it  is  considered  as  real  property,  to  enable  him  to  maintain  ejectment  for  the 
recovery  of  the  possession  of  the  land  mortgaged.  It  is  only  considered  as  real  es- 
tate for  the  purpose  of  enabling  the  mortgagee  to  get  it  into  possession.  When 
contemplated  in  every  other  point  of  view,  it  is  personal  property. 

A  similar  ruling  is  made  also  i9  the  case  of  Buckley  v.  Daley  (45 
Miss.  338). 

It  seems  further  from  these  cases  that  it  is  the  fore-closure^  rather 
than  the  breach  of  condition  that  operates  to  vest  in  the  mortgagee  a 
title  to  the  land,  that  is,  that  changes  what  was  before  a  chattel  inter- 
est into  an  estate  in  the  land.  The  status  of  the  mortgagee  in  this 
case  must  be  determined  under  the  law  of  the  State  of  Mississippi, 
where  the  land  in  question  is  situated,  and  where  the  instrument  was 
executed ;  and  under  that  law,  as  above  quoted,  and  the  construction 
given  it  by  the  supreme  court  of  the  State,  it  must  be  held  that  since 
there  was  no  fore-closure  prior  to  the  forfeiting  act,  the  mortgagee  had 
only  a  chattel  interest  under  his  mortgage,  and  the  transaction  did  not 
constitute  a  sale  of  the  land,  or  operate  to  place  it  beyond  the  power  of 
Congress  to  declare  a  forfeiture  thereof.  The  cases  cited  by  counsel  for 
the  company  go  upon  the  theory  that  the  mortgage  vested  in  the  mort- 
gagee the  legal  title  to  the  land;  but  as  we  have  seen,  that  theory  can 
not  properly  be  applied  in  this  case.  I  do  not  find  that  this  question 
has  been  directly  before  this  Department  in  exactly  the  same  connec- 
tion in  which  it  is  presented  in  this  case.  The  effect  of  a  mortgage  as 
a  conveyance  of  an  estate  in  the  land,  has,  however,  come  up  under 
various  laws,  and  the  conclusion  has  been  that  it  did  not  constitute  a 
sale,  conveyance  or  alienation.  Thus  it  has  been  held  that  the  giving 
of  a  mortgage  was  not  such  a  transaction  as  would  prevent  a  preemp- 
tor  from  making  oath  as  required  in  section  2262,  Bevised  Statutes, 
that  he  had  not  made  any  agreement  or  contract  by  which  the  title  he 
might  acquire  from  the  government,  should  inure  in  whole  or  in  part 
to  the  benefit  of  any  person  but  himseUl 

Larson  v.  Weisbecker  (1  L.  D.,  409), 

Young  V.  Arnold  (6  L.  D.,  701). 

William  H.  Bay,  (6  L.  D.,  340). 

Murdock  v.  Ferguson  (13  L.  D.,  198). 

It  has  been  held,  too,  that  the  giving  of  a  mortgage  Is  not  a  sale  or 
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alienation  within  tlie  purview  of  section  2291,  Eevised  Statutes,  which 
requires  a  homestead  claimant,  at  the  date  of  making  final  proof,  to 
make  affidavit  that  no  part  of  the  land  has  been  alienated.  Mudgett 
V.  Dubuque,  and  Sioux  City  R.  R,  Co.  (8  L.  D.,  243).  It  has  also  been 
held  that  a  mortgagee  is  not  an  assignee  with  inthe  meaning  of  section 
2362,  Revised  Statutes,  which  provides  for  the  repayment  in  certain 
cases,  ^'  to  the  purchaser  or  his  legal  representatives  or  assigns"  of 
purchase  money.  Alonzo  W.  Graves  (11 L.  D.,  283)  Emma  J.  Campbell 
V.  decided  October  20, 1892,  (15  L.  D.  391). 

While  these  cases  do  not  perhaps  control  in  the  one  now  under  con- 
sideiation,  they  may  properly  be  considered  as  involving  principles 
similar,  and  indeed  quite  closely  related  to  the  oneinvolyed  here.  Said 
cases  show  that  the  tendency  in  this  Department,  as  in  the  courts,  has 
been  to  consider  the  interest  of  the  mortgagee  as  a  chattel  interest  only^ 
rather  than  as  an  estate  in  the  land  itself.  If  this  be  the  proper  rule  to 
apply  in  this  case,  and  of  that  I  think  there  can  be  no  doubt,  in  view 
of  the  provisions  of  the  State  law,  and  the  authorities  hereinbefore 
cited,  then  it  must  be  held  that  the  giving  of  this  mortgage  was  not  a 
sale  within  the  terms  of  the  granting  act.  After  a  carefiil  considera- 
tion of  this  matter,  I  am  of  the  opinion  that  there  was  no  sale  of  these 
lands  within  the  meaning  of  the  statute,  and  therefore  concur  in  your 
conclusion  that  this  company  is  entitled  to  so  much  land  only  as  is  to 
be  found  in  the  designated  sections  opposite  to,  and  coterminous  with 
that  x>ortion  of  its  road  completed,  and  in  operation  at  the  date  of  the 

act  of  forfeiture. 
It  is  further  contended  that  when  the  State  conveyed  these  lands  to 

the  company,  authorizing  them  to  be  pledged  to  secure  bonds,  and 
that  was  done,  she  had  sold  them  as  contemplated  by  the  statute, 
the  case  of  Tucker  v.  Ferguson  supra,  being  cited  in  support  of  that 
proposition.  The  two  cases  are  not,  however,  quite  parallel.  In  the 
case  before  the  supreme  court  there  was  no  question  of  forfeiture  in- 
volved. It  went  upon  the  theory  that  it  had  not  been  shown  that  there 
had  been  any  default,  and  that  even  if  there  had  been,  the  United  States 
could  alone  take  advantage  of  the  breach  of  condition  to  declare  a  for- 
feiture. 

The  fact  is,  however,  as  shown  in  the  statement  of  the  case,  that  the 
road  had,  at  the  time  the  case  was  before  the  supreme  court,  been 
completed,  the  lands  thereby  earned,  and  that  the  United  States  had 
never  attempted  to  assert  any  right  of  forfeiture.  While  these  facts 
are  not  emphasized  in  the  decision  of  that  case,  it  seems  proper  to  note 
them  here  in  making  a  comparison  of  the  two  cases,  and  to  sjiow  that 
the  decision  there  does  not  necessarily  control  here.  What  was  said 
by  the  court  in  that  case  must  be  taken  as  said  in  the  light  of  the  facts 
existing  there.  It  is  true  that  the  lands  involved  there  had  passed 
out  of  the  class  included  in  the  reverter,  that  class  being,  as  stated  by 


246  DECISI0N6  RELATING   TO   THE   PUBLIC   LANDS. 

the  court,  those  ^'  to  which  the  right  to  sell  had  uot  attached."  In 
this  case  the  reverter  included  all  lauds  uot  sold,  and  it  is  urged  tbat 
the  court  laid  no  stress  upon  the  different  character  of  lands  subject  to 
reversion  under  the  respective  grants,  citing  in  support  of  this  conten- 
tion the  case  of  West  Wisconsin  Ey.  Co.  v.  Supervisors  (93  U.  S.,  595), 
which  the  court  stated  to  be  in  all  respects  similar  to  Tucker  v.  Fergu- 
son, whereas  it  appears  that  the  reverter  in  that  oase  included  the 
same  class  of  lands  as  those  in  the  grant  now  under  consideration,  that 
is,  lands  not  sold.  In  said  case  of  West  Wisconsin  By.  Oo.  v.  Super- 
visors, the  facts  are  not  fhlly  stated  in  the  report,  but  it  appears  inci- 
dentally that  the  road  had  been  completed,  and  that  no  question  of  the 
right  of  forfeiture  arose.  This  being  the  oase,  there  was  no  occasion 
for  distinguishing  between  the  two  grants,  and  for  the  purposes  of 
that  case  they  were  properly  held  to  be  virtually  the  satne.  The  con- 
tention of  the  company  can  Hot  be  sustained;  fomt  oti  tile  contrary,  I 
must  hold  that  the  cases  cited  do  not  necessarily  controvert  the  con- 
clusion that  until  these  lands  had  passed  out  of  the  class  included  m 
the  reverter,  by  being  earned  by  the  building  of  the  tottA^  or  by  actuaJ 
sale,  they  were  subject  to  forfeiture.  That  the  transaction  here  did  not 
constitute  a  sale,  we  have  already  determined. 

There  remains  yet  to  be  considered  the  company's  claiAi  as  to  indem- 
nity selections.  It  is  admitted  that  for  lands  lost  prior  to  definite  loca- 
tion indemnity  selections  must  be  made  as  provided  in  tbe  granting 
act,  from  alternate  selections  $  but  it  is  eonteoded  that  under  tiie  last 
clause  of  section  7  of  the  act  of  September  29, 1890,  suprAj  selection! 
of  lieu  lands  for  those  lost  aft^r  the  definite  Wation  may  be  made  from 
both  even  and  odd  sections,  and  t^a^  this  privilege  was  given  as  a  con- 
sideration for  the  company*s  relinqttlishmfetot.  This  iluestion  as  to  the 
effect  of  section  7  of  the  forfeiting  act  has  heretofore  been  considered  by 
this  Department,  and  the  conclusion  then  reached  is  expressed  in  the 
following  language  (12  L.  D.)  269) : 

I  concnr  in  y^ur  View  thai  there  is  nothing  in  the  said  seventh  section  of  the  for- 
feiture act  which  will  Justify  th6  implication  that  Congress  intended  to  enlarge  the 
indemnity  privilege  by  authorizing  lieu  lands  to  be  selected  A?om  bbth  i^  odd  aud 
even  sections  along  the  line  of  constructed  road.  This  last  act,  so  far  as  it  relates 
to  this  company,  may  be  construed  in  pari  materia  with  the  original  granting  ^<^^ 
of  1856,  which  restricted  the  indemnity  selections  to  alternate  sections,  anrl  the 
fact  that  the  forfeiture  act  does  not  repeat  ^e  language  of  the  former  act,  bnt  says 
there  may  be  certified  to  the  company  ''lands  in  lieu''  of  those  lost,  means  that  snch 
lands  are  to  be  selected  in  accordance  with  the  provisions  of  tho  original  grsnt,  the 
forfeiture  of  which  the  seventh  section  only  suspended  witbK>ut  enlaf^g  in  &°y 
way. 

A  reading  of  the  seventh  section  of  the  forfeiting  act  will  ehow  tbat 
the  consideration  for  the  relinquishment  mentioned  th^rein^  was  the 
postponement  of  the  declaration  of  forfeiture  as  to  this  grant  ior  ft 
period  of  one  year  from  that  date.  If  no  provision  as  to  indemnity  b«^ 
been  added,  the  company  could  not  have  claimed  land  in  lieu  of  that 
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thus  surrendered.    The  forfeiting  act  in  section  six  contains  the  follow- 
ing provisions: 

That  uo  lauds  declared  forfeited  to  the  United  States  by  this  act  shall,  by  reason 
of  such  forfeiture^  innre  to  the  benefit  of  any  State  or  corporation  to  which  the  lands 
may  have  been  granted  by  Congress,  except  as  herein  otherwise  provided;  nor 
^hall  this  act  be  constraed  to  enlarge  the  area  of  land  originally  covered  by  any 
sach  grant,  or  to  ooni'er  any  right  upon  any  State,  corporation  or  person  to  lands 
which  were  excepted  irom  such  grant. 

To  allow  the  <daim  of  the  company  would  both  enlai-ge  the  area  of 
l£Hid  covered  by  said  grant,  and  confer  a  right  upon  the  oomx^ny  to 
lands  not  included  in  the  granting  act,  thus  conflicting  with  both  the 
letter  and  the  spirit  of  the  law.  It  was  not  the  intention  of  this  act  of 
forfeiture  to  in  any  way  enlarge  the  grant  to  said  company,  or  to  confer 
upon  it  rights  not  found  in  the  granting  act.  This  claim  of  the  com- 
pany, that  under  the  provisions  of  section  seven  of  the  forfeiting  act 
it  may  select  as  indemnity  for  lands  relinquished  under  said  section^ 
botii  even  and  odd.  sections,  cannot  be  allowed,  and  it  win  be  restricted 
in  such  selections  to  the  class  of  lands  designated  in  the  granting  act 
as  subject  to  mdemnity  selection. 

It  is  further  claimed  that  the  relinquishment  made  in  1884^  expressly 
reserved  the  right  of  selecting  lands  under  the  act  of  June  22, 1874  (18 
Stat.,  IM),  and  that  under  said  act  selections  may  be  made  of  both 
even  and  odd  sections  in  both  granted  and  indemnity  limits.  The  facts 
as  to  this  relinquishment  are  not  folly  set  forth,  nor  have  I  any  means 
of  determining  from  the  record  now  before  me,  whether  it  was  under- 
stood, accepted  and  treat-ed  as  being  made  under  said  act.  This  does 
not,  however,  seem  material.  Oongress,  by  the  seventh  section  of  the 
act  of  fbirfeiture,  made  a  general  provision  covering  all  lands,  without 
exception,  which  had  before  that  time  been  sold  or  entered  under  the 
pre-emption  or  homestead  laws,  or  upon  which  there  were  bona  flde 
pre-emption  or  liomestead  claims  on  January  1, 1890,  and  the  company 
accepted  that  provision.  Under  that  agreement  must  the  indemnity 
olaim  of  tlie  company  be  determined,  and  as  we  have  before  concluded, 
it  is  restricted  to  even  sections  in  the  indemnity  limits  opposite  to,  and 
ODterminous  with,  the  portion  of  its  road  constructed  and  in  operation 
at  the  date  the  act  of  forfeiture  took  effect 

This  disposes  of  aU  objections  to  your  report  adversely  tx>  the  com- 
pany, and  the  lists  submitted  with  such  report  have  been  approved, 
and  togethw  with  tiie  other  papa's  in  the  ease  are  herewith  returned. 


Atwatbb  £t  al.  t.  Gags. 


Motion  for  review  of  departmental  decision  of  August  1;  1892, 15  L. 
B.,  130,  denied  by  Secretary  Koble,  Maich  3, 1893. 
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HOMESTEAD-SBTTL1CMENT-RESIDENCB. 

Staples  v.  Btchabdson. 
(On  Review.) 

The  notice  given  by  settlement  and  improyement  extends  only  to  the  technical  qnar- 

ter  section  upon  which  they  are  situated. 
A  settler  who  by  mistake  erects  his  house  outside  the  boundaries  of  his  claim,  bat 

on  dlscoTery  of  such  mistake  remoyes  to,  and  liyes  on  his  claim,  is  constmo- 

tiyely  a  resident  thereon  from  the  first. 

Secretary  Nohle  to  the  Commissioner  of  the  General  Land  Office^  March 

3j  1893. 

On  the  7th  of  December,  1892,  you  transmitted,  on  the  part  of  Hol- 
lan  Bichardson,  a  motion  for  review  and  reversal  of  the  decision  ren- 
dered by  the  Department  on  the  12th  of  November,  1892,  in  the  case 
of  Edward  Staples  against  said  Bichardson  (15  L.  D.,  410). 

The  land  involved  in  the  controversy  is  the  N.  J  of  the  NW.  J,  the 
BE.  i  of  the  NW.  i,  and  the  NE.  J  of  the  S W.  J  of  Sec  23,  T.  47  N^ 
B.  9  W.,  Ashland  district,  Wisconsin,  which  was  a  x>ortion  of  the  Wis- 
consin Central  grant  forfeited  by  the  act  of  September  29 ,  1890,  (26 
Stat.,  496),  and  was  opened  to  entry,  after  due  notice  of  publication, 
on  the  23d  of  February,  1891. 

On  the  23d  of  February,  1891,  Bichardson  filed  soldier's  declaratory 
statement  for  said  land,  and  on  the  same  day  Staples  presented  his 
homestead  application,  claiming  a  right  to  make  entry  for  the  tract, 
under  the  provisions  of  the  second  section  of  the  act  above  mentioned, 
which  provides: 

That  all  parties  who,  at  the  date  of  the  passage  of  this  act«  are  actual  settlen  in 
good  faith  on  any  of  the  lands  hereby  forfeited,  and  are  otherwise  qnalifted,  on 
making  due  claim  on  said  lands  under  the  homestead  law,  within  six  months  after 
the  passage  of  this  act,  shall  be  entitled  to  a  preference  right  to  enter  the  same  un- 
der the  homestead  law  and  this  act,  and  shall  be  regarded  as  such  settlers  from  the 
date  of  actual  settlement  or  occupation. 

The  application  of  Staples  was  rejected,  on  account  of  the  filing  of 
Bichardson  at  an  earlier  hour,  and  a  hearing  was  ordered  to  determine 
the  rights  of  the  parties.  At  such  hearing  it  was  shown  that  in  April, 
1888,  Staples  made  settlement  upon  the  SW«  ^  of  the  KW.  i  of  said 
section  23,  where  he  built  a  house,  and  cleared  and  cultivated  a  garden, 
and  coutiuued  to  reside  until  January,  1891.  All  this  time  he  says  he 
believed  that  his  residence  and  improvements  were  upon  the  NW.  J  of 
the  '^W.  i  of  said  section.  Upon  discovering  his  mistake,  he  built  a 
new  house  further  north,  but  by  a  survey,  made  after  Eichardson's  fil- 
ing, it  was  found  that  this  second  house  was  also  a  few  feet  over  the 
line,  and  upon  the  south-west,  instead  of  the  north-west  quarter  of  said 
quarter  section.    In  the  following  April  he  made  a  third  attempt,  aud 
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sncceeded  in  locating  his  house  upon  one  of  the  forty-acre  tracts  which 
he  had  applied  to  enter. 

The  motion  for  review  is  based  upon  the  fact,  that  upon  this  show- 
ing, the  Department  held  that  Staples'  claim  was  protected  by  section 
2,  of  the  forfeiture  act  of  September  29, 1890. 

At  the  date  of  the  passage  of  that  act.  Staples  was  an  actual  settler 
upon  a  portion  of  the  lands  thereby  forfeited,  which  gave  him  a  prefer- 
ence right  to  enter  the  same.  It  is  insisted  by  the  council  for  Bichard- 
son,  that  under  the  decision  of  the  Department,  in  the  case  of  Pooler 
V.  Johnsons  (13  L.  D.,  134),  this  right  on  the  part  of  Staples  should  be 
limited  to  the  technical  quarter  section  upon  which  he  was  an  actual 
settler.  It  is  also  urged,  that  inasmuch  as  iu  his  application  to  enter, 
he  did  not  include  the  forty-acre  subdivision  upou  which  he  was  an 
actual  settler,  he  has  no  preference  right  to  make  entry  for  the  land 
selected  by  him. 

At  the  time  Bichardson  filed  his  soldier's  declaratory  statement,  the 
land  described  therein  was  all  subject  to  entry  or  filing,  according  to 
the  records  in  the  land  office.  No  part  thereof  had  been  filed  for  or 
entered,  and  no  actual  settlement  or  improvements  had  been  made  upon 
either  of  the  forty-acre  subdivisions  embraced  in  his  statement.  Any 
person  subsequently  claiming  all,  or  any  portion  of  said  land,  must 
therefore  establish  a  prior  right  thereto,  by  showing  a  settlement 
thereon,  of  which  Bichardson  must  have  had  actual,  or  constructive 
notice.  It  is  not  pretended  that  he  had  actual  notice  of  any  such  claim, 
but  it  is  urged  that  the  settlement  and  improvements  of  Staples  upon 
the  SW.  4  of  the  NW.  J  of  section  23,  was  constructive  notice  to  Bich- 
ardson that  Staples  claimed  four  other  and  different  forty-acre  sub- 
divisions, but  made  no  claim  to  the  forty  acres  upon  which  he  was  an 
actual  settler,  and  whereon  he  had  made  his  improvements. 

I  know  of  no  case,  reported  or  unreported,  in  which  the  Department 
has  ever  allowed  any  such  doctrine  to  prevail.  No  doctrine  is  better 
settled  than  that  the  notice  given  by  settlement  and  improvement 
extends  only  to  the  technical  quarter  section  upon  which  they  are 
located.  This  was  distinctly  held  in  the  Pooler  v,  Johnson  case,  already 
cited.  That  case  was  cited  with  approval  in  the  decision  of  which  a 
review  is  asked,  although  its  doctrine  was  disregarded  in  the  conclud- 
ing paragraph  thereof.  It  is  clear,  therefore,  that  the  decision  com- 
plained of  should  at  least  be  so  modified  as  to  exclude  firom  the  appli- 
cation of  Staples  all  land  not  embraced  in  the  quarter  of  the  section 
containing  his  improvements. 

This  leaves  for  consideration  the  question  as  to  whether  the  settle- 
ment and  improvements  of  Staples  upon  the  SW.  J  of  the  WW.  J  of 
section  23, — ^he  being  under  the  impression  that  they  were  upon  the 
NW.  J  of  said  quarter  section, — ^were  sufficient  to  constitute  him  an 
actual  settler  upon  the  said  northwest  quarter  of  said  quarter  section. 
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and  give  him  a  preference  right  to  enter  the  same,  under  the  act  of  Sep- 
tember 29,  1890. 

As  already  seen,  that  act  awarded  such  preference  right  only  to 
actual  settlers  upon  the  land  claimed  by  them.  The  settlement  laws 
require  actual  residence  by  pre-emptors  and  homesteaders,  upon  the 
land  sought  to  be  acquired  by  them,  but  the  Department  has  repeat- 
edly held  that  a  homesteader,  who  by  mistake  erects  his  house  outside 
the  boundaries  of  his  claim,  but  on  the  discovery  of  his  mistake  removes 
to  his  claim,  and  establishes  his  residence  thereon,  has  resided  there 
constructively  fix>m  the  first  This  was  held  in  Noe  v.  Tipton  (14  L. 
D.,  447),  and  is  in  accordance  with  a  long  line  of  decisions. 

In  the  case  at  bar,  I  think  it  must  be  held  that  when  Staples  estab- 
lished his  residence  in  the  north-west  quarter  of  section  twenty-three, 
he  intended  to  locate  his  house  upon  the  north-west  quarter  thereof^  and 
thought  he  was  doing  so.  When  he  discovered  his  mistake,  he  attempted 
to  remedy  it,  by  building  another  howe  farther  north.  When  it  was 
found  that  this  second  house  was  not  upon  the  land  which  he  desired, 
he  made  a  third  effort,  and  succeeded  in  locating  ui>oa  Ae  ^TW,  ^  of 
the  NW.  i  of  the  section.  These  repeated  efforts,  I  think  should  be 
accredited  to  him  as  <^good  faith",  and  applying  to  his  case  the  mle 
followed  in  the  cases  cited,  it  should  be  held  that  he  had  conAtmotively 
resided  upon  said  land  from  the  first* 

This  would  give  him  a  preference  right  to  entar  ^<  the  same  ",  but  the 
doctrine  of  the  Pooler  v.  Johnson  case  would  limit  his  entry  to  the 
technical  quarter  section  upon  which  his  settlement  aad  improveiB^ts 
were  located. 

It  foUows,  therefore,  that  the  decision  of  the  D^mrtment,  of  which 
a  review  and  reversal  is  asked,  should  be  modified  so  as  to  allow 
the  application  of  Staples  so  far  as  it  rdates  to  theN.  i  and  the  SE.^  of 
theNW.  4  of  Sec  23,  and  deny  the  same  so  far  as  it  relates  to  the  I^E. 
i  of  the  SW.  ^  of  said  section,  for  which  the  filing  of  BiduiirdsonshoiUd 
be  allowed  to  remain  intact.    It  is  so  ordered. 


PAtTLsoN  V.  Owen. 

Motion  for  review  of  depia*tmental  decision  of  July  29, 1S93, 15  L. 
D.y  114)  denied  by  Secretaqr  Noble,  March  3, 1«93. 
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baitiroad  obant-pbe-bmptiok  filina* 
Holm  v.  St.  Paul  M.  and  M.  Ey.  Co, 

(On  Eeview). 

The  snbmiflflion  of  final  proof  and  payment  for  a  portion  of  the  land  inelnded  within 
a  pre-emption  filing  is  an  abandonment  of  the  remainder  of  the  claim,  and  re* 
lieves  each  tract  from  the  operation  of  the  filing. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office,  March  3. 

1893. 

I  Iiave  considered  the  motion  filed  by  the  St.  Paul,  Minneapolis  and 
Manitoba  Bailway  Company  for  the  review  of  departmental  decision 
of  September  3, 1892  (unreported),  rejecting  its  claim  to  lot  TSo,  5,  Sec. 
9,  T.  127  K.,  E.  39  B.,  St.  Cloud  land  district,  Minnedota,  and  directing 
the  allowance  of  Peter  J.  Holmes  application,  presented  therefor  on 
l^ebruary  27, 1886. 

This  tract  is  within  the  primary  limits  of  the  grant  for  ftaid  company, 
the  right  of  which  attached  upon  the  acceptance  of  its  map  of  definite 
location  December  19, 1871. 

&olm's  application  was  rejected  by  the  local  oMcers  for  conflict  with 
the  gratit  for  daid  company,  and  such  action  was  sustained  by  your 
office  on  appeal.  Holm  further  prosecuted  his  claim  to  this  Depart- 
ment, testilting  in  departmental  decision  of  Jiiue  17, 1892  (14  L.  D., 
d56),  adverse  to  thB  company. 

fhe  ground  of  thB  adv^rsie  judgment  was  that  the  l^ecords  of  your 
office  shfow  that  t>ne  Per  O.  ^Bj-om,  on  July  29, 1867,  filed  an  tinoffered 
pie-emptloti  declaratory  statement,  Ko.  3035,  for  this  land,  which  had 
not  expired  by  limitation  at  the  date  of  the  definite  location  of  the  toad, 
and  therefore  served  to  defeat  the  grant. 

In  said  decision  it  was  stated : 

t^pon  investigation  it  is  found  that  this  tract  was  patented  to  the  railroad  company 
fti  Fehfnary  1889 

The  Issuance  of  the  patent  terminated  <th^  juTisdiction  of  the  Dei^rtttient  oT^t  the 
hmd,  bat  since  said  patMit  was  wrongMly  and  erroneonsly  issued^  you  will  serve 
not&ee  opon  the  St.  Paal>  Minneapolis  and  Manitoba  Riailway  CoHqMuiy  to  show 
cause  within  thirty  days  from  notice  why  proceedings  should  not  be  instituted  under 
the  provisions  of  the  act  of  March  3,  1887  (24  Stat.,  556),  to  vacate  the  outstanding 
patent. 

In  its  answer  to  the  rtlle  served  as  directed,  the  company  Bet  tip  (1) 
that  the  lot  in  question  had  not  been  patented  to  the  company  or  for 
its  benefit,  (2)  that  the  pre-emption  claim  of  Per  O.  Krom  had  no  legal 
existence  at  the  date  of  th»  definite  location  of  Uie  road. 

This  answer  was  considered  in  departmental  decision  of  Septembers, 
18W,  i^hei^eifi  it  was  held  : 

Upon  further  investigation  it  is  found  that  your  office  wab  in  error  ih  rej^brting 
^t  said  tract  had  been  patented;  it  follows  that  proceedings  looking  to  the  vaca* 
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tion  of  the  said  alleged  patent  must  be  dropped,  for  no  patent  or  certificate  having 
been  issued,  the  Department  has  authority  to  determine  the  rights  of  all  parties. 

Tour  Judgment  of  May  24, 1889,  rejecting  HoIm*s  application  to  enter  the  land  in 
question  is  therefore  relieved  from  suspension,  and  for  the  reasons  given  in  depart- 
mental decision  of  June  17, 1892  (14  L.  D.,  656),  your  Judgment  of  May  24, 1889,  ia 
hereby  reversed.    Ton  will  allow  the  application  of  Holm. 

The  moUou  now  under  consideration  alleges  the  following  grounds  of 
error: 

1.  In  not  considering  and  passing  upon  that  part  of  its  answer  of  the  12th  of  Au- 
gust, 1892,  to  the  rule  to  show  cause  why  judicial  proceedings  should  not  be  inati- 
tnted  to  vacate  its  alleged  patent  for  the  lot  in  question,  as  relates  to  the  pre-emp- 
tion claim  and  filing  of  one  Per  O.  Krom,  and 

2.  In  not  holding  that  the  said  pre-emption  claim  and  filing  had  no  legal  exiatenoe 
at  the  date  of  the  definite  location  of  the  company's  road. 

In  support  of  the  second  proposition  the  company  alleges,  and  therein, 
it  is  sustained  by  your  records,  that  Per  O.  Erom  filed  declaratoiy 
statement  No.  3035,  July  29, 1869,  alleging  settlement  same  day,  for 
lots  1,  2,  3, 5,  and  6,  of  the  section  in  question ;  that  on  October  13, 1869, 
more  than  two  years  prior  to  the  attachment  of  rights  under  the  grant^ 
he  made  proof  and  payment  upon  said  filing  only  as  to  lots  1,  2,  and  3, 
ux)on  which  Alexandria  cash  entry  No.  269  issued,  and  by  this  act  it  is 
urged  he  abandoned  all  cfaim  under  his  filing  to  the  other  tracts  cov- 
ered thereby,  and  in  support  thereof  refer  to  the  case  of  Nix  v,  Allen, 
112  U.  S.,  129. 

The  portion  of  the  answer  filed  to  the  rule  before  referred  to,  urging 
the  abandonment  of  the  filing  by  Krom  as  to  the  lot  in  question  prior 
to  the  definite  location  of  the  road,  was  not  considered  in  departmental 
decision  of  September  3, 1892,  and  from  a  re-examination  of  the  case, 
in  the  light  of  the  showing  now  made,  I  am  of  the  opinion  that  the  mo- 
tion is  well  taken,  and  that  the  lot  in  question  was  free  from. adverse 
claim,  so  far  as  the  record  shows^  at  the  date  of  the  definite  location  of 
the  road. 

Under  the  authority  of  the  case  referred  to,  it  must  be  held  that, 
with  the  offer  of  proof  and  payment  upon  a  portion  of  bis  pre-emption 
claim,  Krom  abandoned  the  remainder  of  the  tract,  and,  in  the  absence 
of  proof  of  other  claim  thereto  at  the  date  of  the  definite  location  of  the 
road,  the  previous  decisions  of  this  Department  in  the  matter  must  be, 
and  accordingly  are  hereby  recalled  and  vacated,  and  your  decision  sus- 
taining the  action  of  the  local  officers,  in  rejecting  Holm's  apx)lication 
for  conflict  with  the  grant,  is  hereby  sustained. 


LEVESQUE  v.  ABMSTBONa. 

Motion  for  review  of  departmental  decision  of  November  19, 1892, 16 
L.  D.,  445,  denied  by  Secretary  Noble,  March  3, 1893. 
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OKLAHOMA.  LANI>— SETTLEMBll^T  BIGHT. 

Stanbley  V.  Jones. 

One  who  is  lawfully  within  the  territory  of  Oklahoma  prior  to  the  opening  thereof, 
and  after  wards  goee  ontside  of  its  boundaries  in  order  to  place  himself  on  an 
eqnality  with  others,  and  takes  no  advantage  of  bis  former  presence  in  said  ter- 
ritory is  not  disqualified  as  a  settler  therein. 

Mrst  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  March  5,  1893. 

I  have  considered  the  case  of  Moses  M.  Standley  v,  George  W.  Jones, 
on  appeal  by  the  latter  from  your  decision  of  March  11, 1892,  holding 
for  cancellation  his  homestead  entry  for  the  SW.  i  of  Sec.  17,  T.  15  N., 
B.  3  W.,  Oathrie,  Oklahoma,  land  district. 

Jones  made  homestead  entry  for  this  land  on  April  30,  1889,  and,  on 
May  7th  following,  Standley  filed  affidavit  alleging  that  Jones  entered 
npon  and  occupied  said  land  prior  to  twelve  o'clock  noon  of  April  22, 
1889,  contrary  to  the  provisions  of  the  President's  proclamation. 

Upon  notice  duly  served,  a  hearing  was  had  in  the  case,  and  the  re- 
ceiver rendered  a  decision  recommending  the  cancellation  of  the  entry. 
Therein  it  is  said:  ^^  We  find,"  etc.,  and  as  the  register  has  submitted 
no  opinion,  1  take  it  that  he  concurred  in  the  opinion  of  the  receiver, 
but  neglected  to  sign  it.  From  the  judgment  the  entryman  appealed, 
and  you,  upon  March  11, 1892,  affirmed  the  register  and  receiver,  and 
held  the  entry  for  cancellation,  from  which  he  again  appealed. 

The  testimony  of  plaintiff  consists  of  his  own  statements  and  the 
testimony  of  one,  Lawrence  Morgan.  He  does  not  pretend  to  know 
anything  about  when  Jones  went  on  to  the  land;  says  he  saw  him 
there  in  the  afternoon  of  April  22, 1889  j  that  Jones  told  him,  about 
the  26th  or  27th  of  April,  that  he  came  into  the  Territory  on  the  17th 
of  April,  and  hauled  lumber  to  Eangfisher  land  office,  and  had  a  per- 
mit to  take  land  before  time,  and  that  he  came  on  to  this  land  Sunday 
evening.    This  is  all  he  states  about  when  Jones  went  on  to  the  laud. 

Morgan  says  he  met  Jones  on  April  22,  between  eleven  and  twelve 
o'clock,  as  near  as  he  olstn  recollect  the  time  of  day,  on  the  land.  Jones 
then  claimed  the  land;  that  he  saw  Jones  in  the  forenoon,  before  he 
(Morgan)  went  to  the  land;  that  Jones  was  driving  a  team  to  a  wagon, 
a  gray  and  a  brown  or  bay  horse.  That  a  Mr.  Hostetler  and  a  Mr» 
Miller  were  present  while  he  was  on  the  land  and  talking  with  Jones; 
they  took  part  in  the  conversation. 

This  is,  substantially,  the  testimony  in  chief.  The  testimony  offered 
by  Jones  shows  that  he  and  Mr.  Hostetler,  Huff,  Smith,  and  Gombs^ 
went  into  the  territory  on  the  17th  or  18th  of  April,  1889,  to  haul  the 
material  for  the  building  of  the  land  office  at  Kingfisher  from  Guthrie^ 
and  to  help  put  up  the  building.  They  were  employed  by  a  Mr.  Baird, 
who  had  the  contract  for  erecting  the  laud  office  buildings  at  Guthrie 
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and  Kingfisher.  They  were  famished  a  pass  from  the  officer  in  com- 
mand of  the  troops  on  duty  along  the  north  line  of  the  territory;  this 
pass  was  endorsed  by  <<  J.  A.  Piekler,  Inspector  of  Public  Lands." 
Jones  took  in  his  wagon,  from  the  north  line  to  Guthrie,  horse  feed, 
provisions,  a  breaking  plow,  and  some  other  goods.  He  had  to  leave 
his  wagon-bed,  and  property  at  Guthrie,  and  load  lumber  ob  the  run- 
ning gears  "  of  the  wagon;  he  put  some  feed  and  proyisions  in  ^aff'B 
wagon.  On  the  morning  of  the  19th  of  April  they  started  from  Guthrie 
to  Kingfisher;  there  were  several  teams;  they  reached  Kingfisher  after 
night,  the  distance  being  about  thirty-five  miles.  On  the  20th  they 
heljied  put  up  the  building,  and  on  the  morning  of  the'21st  started  back 
whence  they  came,"intending  to  go  by  Guthrie  to  get  the  wagon-bed, 
feed,  etc.,  and  to  reach  the  north  line  that  day,  so  that  they  could 
reach  the  ^< Stillwater  country"  in  the  afternoon  of  the  22d.  After 
traveling  eighteen  or  twenty  miles,  they  stopped  about  an  hour,  had 
dinner,  and  fed  the  teams.  It  appears  that  one  of  Jones's  horses,  that 
had  been  sick  on  the  way  to  Kingfisher  was  found  to  be  sick  again, 
and,  upon  consultation,  it  was  determined  to  leave  the  wagons  and  ex- 
tra horses,  take  each  a  horse,  and  go  out  of  the  territory  at  the  west 
side,  which  was  but  Uttle  over  half  as  far  as  to  the  north  line.  There- 
upon they  took  their  wagons  and  horses  off  of  the  road  into  the  head 
of  a  draw,  a  short  distance.  They  picketed  the  extra  horses,  left  the 
wagons,  and  rode  to  the  west  line,  following  the  trail  toward  Kingfisher 
for  some  distance,  when  they  bore  south  of  west  and  crossed  the  line 
from  ^YQ  to  seven  miles  south  of  Kingfisher.  They  camped  here  till 
about  noon  the  next  day.  They  had  no  watch  in  the  party,  but  had  a 
compass  which  they  set  up,  and  set  a  small  stick  to  the  south  of  it  to 
try  to  determine  by  the  sun  when  it  was  high  noon.  About  noon  the 
^^  boomers "  started,  and  Jones  and  party  started,  in  the  race.  They 
traveled  east  and  passed  near  the  wagons,  when  two  of  the  five  stopped, 
hitched  up  the  horses  and  brought  the  wagons.  Jones  and  two  others 
rode  ahead  to  <^pick"  good  sites;  Jones  selected  the  tract  in  contro- 
versy, the  others  selected  tracts  in  the  vicinity.  At  night  Jones  and 
Hostetler  took  a  wagon  to  Guthrie,  and  got  Jones's  wagon-bed  and  the 
^^  stuff'"  left  there,  also  a  trunk  Hostetler  and  Huff  had  some  goods  in. 
This  is,  substantially  the  statement  of  all  of  these  five  men. 

A  Mr.  Timberlake,  who  says  he  had  come  from  Kansas,  with  a  Mr. 
Wirt,  a  liveryman,  testifies  that  he  was  on  the  west  line  with  Wirt, 
who  had  ten  horses,  and  was  going  to  Kingfisher  to  start  a  livery 
stable.  On  the  morning  of  the  22d  he  started  out  to  trade  off  one  of 
Wirt's  horses,  and  rode  down  the  line  some  distance,  came  to  Jones 
and  party,  saw  Jones's  gray  mare  picketed,  bantered  him  for  a  trade. 
Jones  declined  to  trade  the  mare,  but  said  he  had  a  horse  over  on  the 
prairie  he  would  trade.  After  passing  some  words,  he  left.  He  next 
saw  Jones  in  Kingfislier  some  time  before  the  hearing.  There  was  a 
man  with  him  while  riding  around.  He  and  Wirt  were  going  to  KiDg- 
fiisher.    W.  L.  Dunn  testifies  that  he  was  with  Timberlake,  and  he 


DECI8ION0  SELATING  TO  THE   PUBLIC   LANDS.  255 

corroborates  what  Tlmberlake  says  about  tlie  matter.    Dunn  was  going 
to  Eangfisher. 

Mr.  Miller,  Fitzgerald,  and  other  witnesses  contradict  Morgan's  state- 
ments on  material  points.  .A  Mr.  Bay  testifies  thab  he  heard  Morgan 
declare  that  he  was  a  ^^  sooner  ^  and  could  not  hold  land,  but  that  he 
would  <^make  some  good  money  out  of  it." 

Your  decision  goes  into  detail  in  referring  to  what  you  seem  to 
consider  serious  conflicts  in  the  testimony  of  Jones's  principal  wit- 
nesses. You  refer  to  the  matter  of  Jones's  contract  with  Baird,  that 
it  was  an  ^Mndefinite  arrangement."  Jones  said  Baird  asked  him  to 
go  and  haul  lumber^  he  had  a  wagon  and  team  doing  nothing.  Baird 
assured  him  that  going  into  the  territory  on  permit  would  not  affect 
his  riglit  to  take  land^  said  he  would  pay  him  what  he  paid  the  others, 
and  he  agreed  to  go  and  went. 

You  question  Smith's  evidence,  because  on  another  trial  he  said  the 
party  left  the  Kingfisher  trail  at  Cottonwocid  springs,  while  in  this 
case  he  says  they  left  it  at  a  mound.  It  appears  that  the  mound  and 
spring  are  only  about  two  hundred  yards  apart,  the  spring  being  north 
of  the  trail.  They  passed  both,  and  left  the  trail  near  both.  I  do  not 
see  that  there  is  anything  in  this  to  discredit  the  witness.  You  refer 
to  the  &ct  as  material  that  Hostetler  said  on  another  trial  that  they 
started  when  the  "  boomers"  said  it  was  time  to  go;  while  in  this  case 
he  says  no  one  of  the  "  boomers  "  came  and  told  him  it  was  time  to  go. 
He  says  they  heard  the  "  boomers "  calling  to  one  another,  and  saw 
them  start,  and  their  party  started  in  the  race.  This  is  a  very  small 
discrepancy  in  testimony. 

You  seem  to  throw  out  the  evidence  of  Timberlake  and  Dunn  for 
some  reasons,  one  of  which  is  that  Timberlake  recognized  Jones  in 
Kingfisher  several  months  after  the  horse  trade  incident.  You  say: 
"  Although  they  inet  6,000  people  that  morning,  they  are  able  to  recog- 
nize claimant  when  next  they  met  him  in  Kingfisher  about  ten  months 
afterwards."  This  is  very  strained.  Some  of  the  witnesses  8upx>osed 
there  were  5,000  people  waiting  along  the  west  line,  but  there  is  no 
evidence  that  Timberlake  met  and  t.alked  with  fifty  of  them.  You  say 
"  it  is  strongly  improbable  that  men  would  ride  a  distance  of  nine  or 
ten  miles  up  and  down  a  line,  when  at  noon  of  the  same  day  the  horses 
were  to  enter  a  race  in  which  the  horses  would  need  to  be  in  the  best 
possible  condition."  The  evidence  shows  that  they  were  going  to  King- 
fisher, three  or  four  miles  distant;  they  were  not  going  into  the  race 
for  land« 

You  finally  doubt  the  truth  of  the  statements  of  Jones  and  his  wit- 
n^ses,  because  of  the  great  feats  of  their  horses,  as  stated  by  them. 
You  say  they  "traveled  over  forty  miles  on  the  21st;  next  day,  it  is 
claimed,  they  were  ridden  to  the  claims  inside  of  three  hours,  a  dis 
tance  of  24  or  25  miles."  In  your  opinion  this  "  is  remarkable  and 
highly  improbable,"  but  it  is  only  a  matter  of  opinion,  as  we  have  no' 
testimony  as  to  the  age,  size,  or  power  of  endurance  of  the  horses. 


256  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

The  men  seem  to  have  been  in  earnest,  and  one  witness  says  he  had 
been  preparing  his  horse  for  three  weeks  for  the  race. 

You  speak  of  Jones  taking  a  plow  to  Guthrie  when  he  went  there 
first,  and  think  it  shows  bad  faith.  Jones  was  going  to  the  territory 
as  soon  as  it  was  opened,  and  I  am  unable  to  see  what  advantage,  if 
any,  his  plow  lying  at  Guthrie  could  give  him  over  others  racing  for 
land;  he  had  gone  out  to  take  an  even  start 

In  the  case  of  Taft  v.  Chapin  (14  L.  D.,  593),  and  cases  there  dted, 
the  principle  appears  to  be  established  that  one  being  lawfully  in  the 
territory  must  not  use  his  position  to  his  own  advantage,  or  to  the  dis- 
advantage of  those  outside  of  the  territory.  In  Blanchard  v.  White 
et  al,  (13  L.  D.,  66),  where  parties  had  stationed  horses  at  intervals  in 
the  territory  that  they  might  have  relays  of  fresh  horses,  the  entries 
made  on  tracts  reached  by  this  means  were  canceled,  because  of  the 
unlawful  acts  and  the  advantage  taken. 

You  further  say  Jones  took  advantage  of  his  opportunity  to  choose 
a  route  over  which  to  travel,  and  that  he  selected  the  tract  ui>on  which 
he  would  settle.  This  is  denied,  and  it  appears  that  the  land  is  some 
three  miles  from  the  road  over  which  they  traveled,  and  he  says  he 
never  saw  the  land  until  he  came  upon  it  in  the  afternoon  of  the  22d, 
he  simply  went  toward  timber,  and  rode  till  he  found  a  tract  that 
suited  him;  others  did  the  same. 

While  your  decision  goes  into  detail  as  to  nearly  all  the  witnesses, 
you  do  not  mention  Morgan's  testimony  (it  was  effectually  impeached), 
and  without  it  Standley  has  no  case. 

I  have  carefully  considered  the  entire  record  and  evidence,  and  do 
not  find  any  sufficient  reason  for  canceling  the  entry.  The  contest  is 
therefore  dismissed,  your  decision  being  accordingly  reversed. 


Faull  v.  Lexington  Townsitb. 

Motion  for  review  of  departmental  decision  of  October  18, 1892, 16 
L.  D.,  389,  denied  by  Secretary  Noble,  March  3, 1893. 


817BYEY-SHALLOW  LAK£-B£CE8SIOK. 

Lake  Malheub. 

In  the  exeroise  of  a  Bonnd  discretion  a  anryey  of  land  lying  between  the  meander 
line  and  shore  of  a  shallow  lake  may  be  ordered,  where  the  goyemment  owm 
the  land  adjoining  the  lake ;  if  the  frontage  is  of  sufficient  extent  and  the  re- 
cession of  the  water  has  nncovered  a  space  large  enough  to  warrant  the  exten- 
sion of  the  lines. 

Secretary  Nolle  to  the  Commissioner  of  the  General  Land  Office^  March 

3y  1893. 

I  am  in  receipt  of  yonr  letter  of  June  27, 1892,  transmitting  a  peti- 
tion filed  in  your  office,  which  petition  is  signed  by  Fred  Otley,  J.  B. 


DECISIONS  RELATING  TO   THE  PUBLIC  LANDS.  257 

Hendricks,  and  a  number  of  other  citizens  of  Harney  county,  Oregon, 
praying  that  you  will  order  a  survey  of  land  lying  between  the  meander 
line  as  run,  and  the  shore  line  as  it  now  exists,  of  Lake  Malheur,  in  said 
county. 

It  is  claimed  that  the  water  has  materially  receded  since  the  surveys 
were  made,  and  the  meander  line  was  run;  that  these  lands  thus  un- 
covered ^^are  good  for  agricultural  purposes;"  that  they  lie  in  town- 
ships 25,  26  and  27,  ranges  31,  32,  32}  and  33,  east  of  Willimette 
meridian. 

The  petitioners  represent  that  they  are  <<  citizens  and  voters  of  Har- 
ney county,  Oregon,  now  settled  in  good  faith  below  the  meander  line 
surrounding  Malheur  lake,''  etc. 

In  your  letter  «  E,''  of  May  13, 1892,  addressed  to  Hon.  Binger  Her- 
mann, M.  0.,  you  say: 

Although  in  some  of  the  townships  named  in  the  petition  now  under  oonsideration, 
tIz:  township  25  soath,  range  33  east,  township  26  south,  range  32  east,  township 
26  sonth,  range  33  east,  and  township  27  south,  range  30  east,  there  appears  no  entry 
against  the  lots  bordering  upon  the  lake,  according  to  the  tract  books  in  this  office, 
there  are  according  to  the  record,  State  selection  of  certain  lots  bordering  upon  the 
lake  in  sections  32, 33,  34  and  35,  lists  10,  4,  5  and  25,  respectively,  of  township  26 
south  range  31  east,  W.  M.,  Oregon,  in  the  survey  south  of  the  lake. 

You  mention  a  pre-emption  declaratory  statement  on  SW.  ij  section 
14,  of  township  25  south,  range  32^  E.,  and  a  homestead  application 
for  lots  3  and  4  section  19,  and  timber  culture  entry  for  lot  4,  section  21, 
and  lots  1  and  2^  section  22,  same  town  and  range. 

It  appears  that  this  lake  is  over  twenty  miles  long,  nearly  east  and 
west,  and  about  five  miles  wide.  It  is  a  shallow  lake,  little  more  than 
a  swamp  or  marsh,  lying  three  thousand  six  hundred  feet  above  sea 
level.  Copies  of  the  official  surveys  of  the  townships  bordering  it  are 
filed  as  exhibits  herein.  Tou  cite  the  cases  of  Hardin  v.  Jordan,  and 
Mitchell  V.  Smale  (140  TJ.  S.  Reports  371  and  406)  as  authority  for  de- 
clining to  grant  the  petition.  Following  the  decision  in  Hardin  v.  Jor- 
don,  we  have  the  doctrine  of  riparian  rights  applied  to  non-navigable 
lakes,  as  it  was  previously  applied  to  non-navigable  streams,  and  that 
each  adjoining  proprietor  holds  to  the  center  of  the  lake.  This  would 
give  the  State  of  Oregon  the  land  that  is  uncovered  ii*om  year  to  year 
in  front  of  sections  32,  33,  34,  and  35,  of  township  26  range  31^  but 
the  government  owns  sections  31  and  30  of  this  township,  and  apply- 
ing the  same  rule  to  it,  as  to  the  State,  I  can  see  no  reason  why  the 
township  lines  should  not  be  extended,  and  also  the  lines  between  sec- 
tions 29  and  30,  and  35  and  36,  so  as  to  give  the  government  its  ripa- 
rian rights.  For  the  same  reason  I  do  not  see  why  the  lines  in  all  the 
townships  where  the  government  owns  up  to  the  shore  line  of  the  lake 
should  not  be  extended.  Township  26,  range  31,  north  of  lake  has 
never  been  surveyed,  except  a  few  sections,  and  no  meander  line  of  the 
lake  has  ever  been  run. 
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In  my  letter  of  instructions,  of  January  12,  1892,  (14  L.  D.,  119)  the 
concluding  sentence  is  as  follows: 

If,  howeTer,  it  should  appear  that  none  of  the  lands  or  lots  contignons  to  a  former 
non-navigable  meandered  lake  or  pond  have  been  patented,  or  applied  for  nnder  tbe 
general  land  laws,  I  see  no  reason  why  the  lake — if  it  has  become  dry  and  fit  for 
agricaltnral  purposes — should  not  be  surveyed  and  disposed  of  as  govemmeDt  landB. 

This  language  would  seem  to  imply  that  no  land  surrounding  a  lake 
could  be  surveyed  after  a  meander  line  had  been  run,  until  the  lake 
became  entirely  dry.  This  is  too  narrow  a  construction ;  if  a  lake  re- 
cedes, as  it  appears  this  one  has,  so  as  to  make  useful  for  agricultural 
purposes,  a  wide  strip  of  land  within  the  meander  line,  while  there  is 
yet  water  at  the  center  of  the  lake,  there  is  no  reason  why  the  hnes  of 
the  survey  should  not  be  extended,  so  that  this  land  may  be  entered. 

Again,  it  is  said  if  **  none  of  the  lands  or  lots  contiguous,"  etc.  We 
have  in  the  case  at  bar  a  lake  crossing  three  and  a  half  townships  on 
its  south  front,  and  nearly  as  much  on  the  north.  On  the  south  line 
four  miles  are  taken  in  one  township,  leaving  three  townships  in  which 
the  government  owns  the  entire  boundary,  while  on  the  north,  all  the 
entries  and  filings  are  confined  to  one  township,  and  on  the  west  no 
entries  have  been  made. 

It  appears  that  this  lake  proper  is  quite  small  but  it  was,  in  1877 
when  the  surveys  were  made,  surrounded  by  what  is  called  "tule 
swamps; "  within  fourteen  years  the  water  has  receded,  leaving  a  wide 
strip  of  land  all  around  the  lake  proper,  fit  for  cultivation,  and  persons 
having  settled  upon  this  land  ask  that  it  be  surveyed,  that  they  may 
acquire  title  thereto.  It  will  not  do  to  say  that  because  entries  have 
been  made  along  the  boundary  of  the  lake  in  two  townships,  that  this 
bars  the  government  from  extending  the  Une:^  over  its  own  land,  and 
the  land  that  has  accrued  to  it  by  the  receding  of  the  water.  Especially 
is  this  true  of  the  township  along  which  no  meander  line  has  been  ran. 
Taking  the  decision  of  the  court  cited,  in  its  broadest  sense,  it  does  not 
prevent  the  government  from  extending  its  lines  and  following  up  the 
receding  water.  A  meander  line  is  run,  not  as  a  boundary,  but  as  a 
basis  for  a  calculation  of  area,  and  to  place  the  land  on  the  market  A 
new  meander  line  and  new  calculation  basis  must  be  made. 

This  statement  of  the  matter  enlarges  to  some  extent  the  limited 
terms  of  the  paragraph  quoted  of  the  circular  mentioned,  and  I  am 
satisfied  that  the  wording  of  said  circular  was  too  narrow  in  its  ex- 
pression to  meet  cases  like  this,  that  will  arise  from  time  to  time  in 
shallow  lakes  far  above  sea  level. 

You  will,  therefore,  order  surveys  of  those  lands  where  no  msjinder 
line  has  been  run,  and  in  townships  where  the  government  owns  the 
land  adjoining  the  lake,  in  cases  where  the  frontage  is  of  sufficient  ex- 
tent, and  the  receding  water  has  uncovered  a  space  sufficiently  large 
to  warrant  tbe  extension  of  the  lines.  A  sound  discretion  should  be 
exercised  in  such  cases,  under  the  above  ruling. 
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OABPENTIEB  V.  MAHEW  ET  AL. 

Motion  for  review  of  departmental  decision  of  June  22, 1892, 14  L. 
D^  665,  denied  by  Secretary  Noble,  March  3, 1893. 


PRACncaE— WITHDBAWAL  OF  APPEAL-HEABINO. 

United  States  v.  Nobthebn  Pacific  Coal  Co. 

The  withdrawal  of  an  appeal  from  an  order  of  the  General  Land  Office  holding  an 
entry  for  cancellation,  on  the  report  of  a  special  agent,  with  opportunity  to 
apply  for  a  hearing,  permits  said  order  to  become  final;  and  failure  to  apply  for 
a  hearing  prior  to  the  appeal  is  an  admission  of  the  trnthfnlness  of  the  charge 
on  which  said  order  is  predicated. 

An  application  to  re-open  snch  a  case  with  a  view  to  a  hearing  therein  should  not  be 
favorably  considered  where  the  facts  relied  upon  to  warrant  such  action  are  not 
specifically  pleaded,  and  the  proof  set  out  by  which  it  is  proposed  to  show 
that  the  entry  is  in  fact  valid,  and  the  report  of  the  special  agent  not  true. 

Secretary  NobU  to  the  OommisHaner  of  the  Oenerai  Land  Office^  March  3j 

1893. 

The  following  coal  entries  were  held  for  cancellation  by  you  on  Feb- 
ruary 18,  and  March  8, 1888,  respectively,  npon  the  reports  of  Special 
Agent  J.  A.  Mnnday,  and  the  parties  in  interest  were  allowed  sixty 
days  in  which  to  apply  for  hearings  to  show  canse  why  the  entries 
fihonld  be  snstained,  to  wit: 

Goal  Entry  TSo.  1  of  Andrew  Mnnden,  for  the  E  }  of  SW  ^  and  E  ^ 
of  KW  i.  Sec.  16,  T.  20  N.,  E.  16  E. 

•  •  •  •  •  #  • 

[Description  of  eleven  other  entries  omitted.] 

The  Northern  Pacific  Goal  Gompany,  transferee  in  each  of  the  above 
entries  by  its  attorney  W.  K.  Mendenhall,  Esq.,  appeared  but  did  not 
apply  for  hearings  in  order  to  show  cause  why  said  entries  should  not 
be  cancelled;  instead  of  this  course  it  appealed  the  cases  to  the  Depart- 
ment, and  on  May  23, 1888,  the  record  in  each  was  duly  transmitted* 
On  December  2, 1890,  following,  it  filed  in  the  Department  a  withdrawal 
of  its  several  appeals,  and  on  December  5,  following,  said  appeals  were 
dismissed  and  the  records  were  all  returned  to  you.  On  December  6th, 
following,  the  Northern  Pacific  Goal  Gompany  presented  the  affidavit 
of  John  £[angley,  its  general  manager,  alleging  substantially  that  the 
information  procured  and  filed  against  said  entries  by  Special  Agent  J. 
A.  Munday,  was  obtained  by  false  and  fraudulent  means,  and  that  he 
is  informed  and  believes 

Vhat  the  affidavits  procured  by  said  special  agent  were  in  many  instances  not  read 
by  the  parties  making  the  same  before  signing,  and  that  they  were  unaware  of  the 
tme  contents  of  the  same;  that  they  signed  the  same  upon  the  representations  and  at 
the  request  of  the  special  agent,  and  had  they  fully  understood  the  contents  thereof 
they  woald  not  have  so  signed  them;  This  affiant  is  further  informed  and  believea 
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that  manj'  of  said  eotry men  parohased  their  lands  in  n^ood  faith  and  with  their  own 
means.  Your  affiant  further  says  and  believes  that  if  a  hearing  is  had  the  said  coal 
company  will  be  able  to  show  that  the  statements  in  said  affidavits  are  not  the  trae 
facts  in  the  case. 

Thereupon  the  company  applied  for  a  hearing  to  show  the  validity  of 
said  entries. 

You  have  not  yet  acted  upon  this  application,  bat  have  forwarded 
the  record  to  this  Department  that  you  may  be  instructed  as  to  how 
you  should  proceed. 

Since  the  record  has  heen  transferred  here  the  attorney  for  the  com- 
pany has  renewed  the  application  for  a  hearing,  alleging  that  the  com- 
pany never  has  admitted,  in  fact,  that  the  allegations  set  forth  in  the 
reports  of  the  special  agent,  upon  which  the  entries  were  held  tor  (can- 
cellation, are  true,  and  that  as  shown  by  the  affidavit  of  Mr.  Eangley 
above  referred  to,  it  believes  that  the  information  procured  by  said 
agent  was  so  procured  by  misrepresentation  and  fraud,  and  is  alleged 
that  these  averments  have  been  sustained  in  those  cases  in  which  the 
company  has  been  allowed  hearings,  and  the  company  ask  that  the 
evidence  of  the  entrymen  in  the  cases  of  Christian  Miller,  entry  I^o.  4, 
and  of  W.  B.  Wilson,  entry  No.  30,  in  the  hearings  had  in  their  cases, 
which  are  now  before  your  office,  be  examined  and  made  a  part  of  this 
case.  Copies  of  claimants'  briefs,  wherein  extracts  from  their  evidence 
bearing  specially  on  this  x>oint,  will  be  found  on  pages  20  to  29,  in  tLe 
Miller  brief,  and  pages  19  to  23  in  the  Wilson  brief.  It  is  also. alleged 
that  Thomas  Johnson,  whom  the  special  agent  charges  to  have  been 
the  agent  of  the  company  for  the  purpose  of  coal  rights,  never  was  such 
agent  and  that  he  himself  denies  said  agency.  It  is  also  denied  that 
any  of  the  entrymen  were  in  their  employ,  or  were  parties  to  any  ar- 
rangement whereby  any  person  was  to  sell  his  coal  right  and  make 
entry  for  their  benefit. 

The  company  further  allege  that  it  purchased  said  lauds  in  good 
faith,  believing  the  entrymen  had  good  titles  and  legal  rights  to  sell, 
and  without  knowledge  then  or  now  that  said  entries  were  not  lawfully 
made. 

The  extracts  of  evidence  in  the  Miller  and  Wilson  cases  have  been 
examined.  Said  evidence  was  given  in  other  cases  than  the  ones  now 
under  consideration,  and  does  not  purport  to  contain  all  the  evidence 
given  by  the  parties,  besides  these  witnesses  have  made  affidavits 
before  Special  Agent  Munday  in  which  they  state  facts  directly  con- 
trary to  the  statements  made  in  these  cases.  It  is  true  that  parts  of 
their  purported  testimony  tend  to  show  that  the  affidavits  before  made 
by  them  were  signed  without  their  understanding  the  contents  thereot 

The  showing  made  by  the  new  application  for  hearing,  filed  since  the 
record  came  here,  is  based  largely  on  the  affidavit  of  Kangley,  and  the 
allusion  to  the  evidence  of  Miller,  Wilson  and  Johnson  in  other  cases, 
is  but  supplementary  thereto  This  affidavit  consists  of  a  general  charge, 
made  upon  beliet^  that  the  special  agent  of  your  office  obtained  the 
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information  apou  wliicli  the  entries  were  held  for  cancellation  by  fraud, 
and  that  if  hearings  are  allowed  the  company  will  be  able  to  show  that 
some,  at  least,  of  the  entrymen  have  acted  in  good  faith,  and  said  en- 
tries are  therefore  valid. 

The  withdrawal  of  its  appeals  from  the  order  of  your  office  holding 
the  entries  for  cancellation,  permitted  said  order  to  become  final  and 
having,  before  the  appeals  were  taken,  refused  and  neglected  to  apply 
for  hearings,  as  was  contemplated  in  your  order,  such  refusal  and  neglect 
will  constitute  an  admission  on  its  part  of  the  truthfulness  of  the 
charges  on  which  said  order  was  predicated. 

It  follows  that  the  company  cannot  now  apply  for  hearings  as  a 
matter  of  right,  and  if  hearings  are  to  be  ordered  it  must  be  by  virtue 
of  the  provisions  of  rule  114  of  the  Bules  of  Practice,  and  that  general 
supervisory  authority  possessed  by  this  Department  over  the  disposal 
of  the  public  domain  prior  to  the  issuance  of  patents. 

It  is  shown  by  the  records  that  since  said  entries  have  been  held  for 
cancellation,  others  have  asserted  rights  to  some  of  the  tracts,  and 
some  have  been  allowed  to  make  entries  thereon,  but,  aside  from  the 
interests  of  these  parties,  does  the  showing  made  by  the  company  war- 
rant this  Department  in  exercising  its  supervisory  authority  and  or- 
dering the  hearings  asked  forf  I  think  not.  The  proof  is  not  set  out 
by  which  it  is  proposed  to  show  that  the  entries  were  valid.  No  wit- 
ness is  named  who  will  swear  to  the  validity  of  a  single  one  of  the  en- 
tries, or  that  the  showing  made  by  the  special  agent's  report  is  not 
true.  The  application  for  a  hearing  is  based  upon  allegations,  the 
truthfiilness  of  which  are  not  even  vouched  for  by  the  affiant.  The 
affidavit  is  made  only  on  information  and  belief  and  does  not  even  claim 
that  the  company  can  show,  if  a  hearing  be  ordered  that  all  of  the 
entries  are  valid.  It  consists  of  a  general  charge  made  on  information 
and  belief  that  some  of  the  entries  are  valid  and  that  the  company 
hopes  to  be  able  to  show  it — ^by  what  means  or  by  what  evidence  is  not 
named.  The  facts  relied  upon  to  warrant  you  in  opening  up  this  case 
are  not  specitieally  pleaded.  I  am  of  the  opinion  that  under  the  cir- 
cumstances in  this  case,  you  are  not  warranted  in  opening  up  these 
cases  upon  the  showing  made.  The  application  for  hearing  should 
therefore  be  denied. 

The  records  are  herewith  returned  to  you,  and  you  are  instructed  to 
proceed  in  accordance  with  the  views  herein  expressed. 
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BAILROAD  GRANT— ADJUSTMENT— MINERAL  LAND. 

California  and  Oregon  B.  B.  Go. 

In  the  adJuBtment  of  this  grant  the  non-mineral  character  of  lands  cannot  be  con- 
sidered as  established  by  the  fact  alone  that  the  returns  of  the  surveyor  general 
do  not  show  said  lands  to  be  mineral. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office,  March 

3,  1893. 

With  your  letters  of  February  23, 1892,  was  submitted  for  my  ap- 
proval dear  lists  numbered  22  and  24,  embracing  124,432.92  acres  and 
163,234.44  acres,  respectively,  lying  within  the  indemnity  limits  of  the 
grant  made  by  the  act  of  July  25, 1866,  to  aid  in  the  construction  of  the 
California  and  Oregon  Bailroad. 

The  townships  in  which  the  lands  selected  lie  are  indicated  upon  a 
State  map.  Such  map  also  shows  by  coloring  whether  in  the  town- 
ships, in  which  such  selections  are  made,  any  mineral  claims  exist 
From  this  map  it  appears  that  the  great  majority  of  the  selections  con- 
tained in  these  lists  are  in  townships  in  which  there  are  known  min- 
eral claims,  the  remaining  selections,  with  a  few  exceptions,  being  in 
the  immediate  townships  adjoining  those  in  which  are  located  such  min- 
eral claims. 

^The  only  showing  offered  by  the  company  is  the  affidavit  of  the  select- 
ing agent  attached  to  the  lists,  which  is  as  follows:  ^^That  the  lauds 
are  vacant,  unappropriated,  and  not  interdicted  mineral  nor  reserved 
lands,"  etc.  This  affidavit  is  of  little  or  no  effect  as  tending  to  show 
the  character  of  the  lands  selected,  and  might  be  made  by  any  one. 

In  this  connection,  I  must  call  attention  to  that  portion  of  the  cer- 
tificate attached  to  these  lists,  which  is  as  follows:  ^<And  all  of  said 
lands  being  non-mineral  in  character,  and  none  of  said  lands  being  re- 
turned as  mineral  by  the  United  States  surveyor  general,''  etc.  This 
is,  in  effect,  a  judgment  as  to  the  character  of  the  lands,  based  entirely 
upon  the  return  of  the  surveyor-general,  which  has  never  before,  to 
my  knowledge,  been  so  accepted,  and  should  not  be  included  in  the 
certificate. 

From  the  character  of  the  surrounding  lands,  I  do  not  think  it  would 
be  safe  to  approve  these  lists  without  further  investigation  by  the 
United  Statues  or  specific  showing  on  the  part  of  the  company  as  to 
their  non-mineral  character. 

Said  lists  are  therefore  herewith  returned  without  my  approval. 
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SCHOOL  GRAKT-MINEBAX  LAND— BUILDING  STONB. 

South  Dakota  v.  Vbbmont  Stone  Co. 

Lands  chiefly  valnable  for  ordinary  building  stone  are  not  excepted  as  "  mineral 
lands  "  from  the  grant  to  the  State  for  school  purposes. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  OfficCj  March  3j  1893. 

On  February  2, 1890,  the  Vermont  Stone  Company  applied  for  a  pat- 
ent under  the  mineral  laws  as  a  placer  mine  for  the  N.  i  SW.  ^,  and 
N.  J  of  S.  J  of  NW.  i  and  W.  J  of  W.  J  of  the  W.  J  of  the  NE.  J  Sec. 
16,  T.  104  N.,  E.  49  W.,  Mitchell,  South  Dakota. 

The  State  of  South  Dakota  protested  against  said  application  on  the 
ground  that  the  tract  in  question  was  not  mineral  land  and  therefore 
not  subject  to  disposition  under  the  mineral  laws,  and  that  the  section 
belonged  to  the  State  under  its  grant  from  the  government  for  school 
purposes. 

On  April  23, 1890,  a  trial  was  had  between  the  parties  and  after  con- 
sidering the  evidence,  the  register  and  receiver  found  that  the  land  was 
subject  to  entry  under  the  mineral  laws  and  dismissed  the  protest. 
The  State  appealed  to  your  office,  where,  on  September  3,  1890,  the 
finding  of  the  local  land  officers  was  affirmed.  The  case  is  now  brought 
here  on  appeal  of  the  State  from  said  decision. 

By  letter  of  !N'ovember  9,  1891,  you  call  attention  to  this  case  and 
the  cases  of  South  Dakota  v.  O.  H.  Smith,  and  J.  A.  Cooley  and  B.  P. 
Hayden  v,  Thomas  Jamison,  and  state  that — 

In  view  of  the  possibility  that  some  specific  instruotions  governing  snch  cfises 
and  their  adjadication  may  be  made  by  yon  in  yonr  decision  in  one  or  more  of 
said  cases,  I  have  the  honor  to  request  that  an  early  action  be  taken  by  you  therein. 

It  is  contended  by  those  claiming  the  right  to  a  patent  for  this  tract 
as  a  placer  mine  that  their  claim  was  initiated  at  a  time  when  the  De- 
partment's rules  and  decisions  allowed  such  land  as  this  to  be  entered 
as  placer  ground  and  that  they  have  expended  large  sums  of  money  in 
developing  their  mine  and  that  to  deprive  them  of  a  patent  now  would 
work  a  great  injustice  and  hardship. 

The  appeal  of  the  State  of  South  Dakota  from  your  office  decision 
of  September  3, 1890,  alleges, 

Isti  That  said  land  is  not  mineral  land  in  the  sense  of  the  law  allowing  mineral 

entrieSi 
2d,  If  mineral  it  is  not  of  the  character  allowing  a  placer  claim  thereon, 
3d,  If  said  land  is  subject  to  entry  under  the  placer  law,  but  one  claim  of  twenty 

acres  could  be  taken  by  the  applicant. 

On  January  2, 1891,  in  the  case  of  Conlin  v.  Kelly  (12  L.  D.,  1),  the 
Department  held  that  stone  that  is  useful  only  for  general  building 
purposes  does  not  render  land  containing  it  subject  to  entry  under  the 
mining  laws. 
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On  August  4, 1892,  an  act  of  Congress  was  approved  (27  Stat,  348), 
entitled  ^<  An  act  to  authorize  the  entry  of  lands  chiefly  valuable  for 
building  stone  under  the  placer  mining  laws;"  said  act  is  as  follows— 

That  any  person  aathorized  to  enter  lands  nnder  the  mining  laws  of  the  United 
States  may  enter  lands  that  are  chiefly  valuahle  for  building  stone  nnder  the  pro- 
visions of  the  law  in  relation  to  placer  mineral  claims :  Provided,  That  lands  reserred 
for  the  benefit  of  the  public  schools  or  donated  to  any  State  shaU  not  be  subject  to 
entry  under  this  act. 

Sec.  2.  'Iliat  an  act  entitled  "  An  act  for  the  sale  of  timber  lands  in  the  State  of 
California,  Oregon,  Nevadaj  and  Washington  Territory,"  approved  June  third,  eigh- 
teen hundred  and  seventy-eight,  be,  and  the  same  is  hereby,  amended  by  striking 
out  the  words  ''States  of  California,  Oregon,  Nevada,  and  Washington  Territory'' 
where  the  same  occur  in  the  second  and  third  lines  of  said  act,  and  insert  in  liea 
thereof  the  words,  "public-land  States,'^  the  purpose  of  this  act  being  to  make  said 
act  of  June  third,  eighteen  hundred  and  seventy-eight,  applicable  to  aU  the  public- 
land  states. 

Sec.  8.  That  nothing  in  this  act  shaU  be  construed  to  repeal  section  twenty-four 
of  the  act  entitled  ''An  act  to  repeal  timber-culture  laws,  and  for  other  purposes," 
approved  March  third,  eighteen  hundred  and  ninety-one. 

The  passage  of  this  act  makes  land  chiefly  valuable  for  building  stone 
subject  to  entry  under  the  placer  mining  laws,  unless  such  lands  have 
been  reserved  for  the  benefltof  the  public  schoolsor  donated  to  any  State. 

The  tract  in  question  is  within  the  grant  to  the  State  of  South  Dakota 
for  school  purposes,  when  the  State  was  admitted  into  the  Union  (25 
Stat.,  676),  February  22, 1887. 

Lands  chiefly  valuable  for  ordinary  building  stone  are  not  mineral 
in  character  in  the  sense  in  which  the  term  '<  mineral  lands"  is  used 
when  applied  to  grants.  The  tract  in  question  being  non-mineral, 
must  be  held  to  have  passed  to  the  State. 

The  fact  that  the  act  in  question  provides  that  certain  kinds  of  stone 
quarries  may  be  entered  under  the  placer  laws  does  not  warrant  the 
finding  that  such  stone  quarries  constitute  mineral  lands  in  the  sense 
in  which  such  lands  are  held  to  be  excepted  from  grants.  Glark  et  oL 
V.  Ervin  (16  L.  D.,  122),  decided  February  13  1893. 

Your  judgment  will  therefore  be  reversed  and  the  application  of  the 
Vermont  Stone  Company  rejected. 


bioht  of  way— rbservotr  map. 

MoVey  and  Findley. 

The  survey  of  a  reservoir  should  show  the  lines  of  the  government  survey  aroimd 
the  same,  and  the  map  thereof  should  be  prepared  on  a  scale  proportionate  to 
the  size  of  the  reservoir.  • 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office,  March 

3y  1893. 

I  am  in  receipt  of  your  letter  of  the  16th  of  July,  1892,  transmittiug^ 
a  map  in  duplicate  filed  by  Messrs.  Mc  Vey  and  Findley,  of  their  reser- 
voir site  in  section  8,  T.  26  K.,  R.  4  W, 
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Yon  state  in  yoar  letter  of  transmittal  that  this  reservoir  lies  in  the 
Helena,  Montana,  land  district.  There  is  nothing  on  the  map  or  field 
notes  or  afBldavit  to  show  that  it  lies  in  the  Helena  district,  or  that  the 
map  was  filed  in  the  Helena  land  office.  There  is  a  file  mark  on  the 
map  "  Filed  in  duplicate  May  31, 1892,  A.  A.  Swiggett,  Eegister.'^  The 
affidavit  was  made  before  a  notary.  This  map  is  made  on  sach  a  small 
scrap  of  tracing  linen  that  there  was  scarcely  room  to  note  more  than 
the  register  wrote;  still  it  is  proper  that  it  should  show  where  it  was 
filed. 

The  section  lines  or  subdivision  lines  of  the  quarter  section  are  not 
given  on  the  map  except  the  lines  of  section  8,  adjoining  the  !N'E.  corner 
of  said  section. 

The  survey  appears  to  be  accurately  made,  but  the  courses  are  given 
by  the  angles  made  by  the  intersecting  lines,  instead  of  the  course  of 
each  line  being  given  from  a  meridian  passing  through  the  station  point 
of  the  line.  Thus  the  second  line  reads — "89^  40'  west  or  right  984 
feet,"  whereas  its  course  is  about  N.69oW.,  allowing  21^  variation  for 
the  needle.  To  give  the  courses  by  the  needle  and  the  distances  in 
chains  and  links  is  more  practical,  although  the  other  method  may  be 
equally  accurate. 

The  map  appears  to  have  been  hastily  drawn,  on  a  mere  scrap  of 
linen,  less  than  six  inches  square,  with  as  little  information  on  it  as 
could  be  furnished  and  come  at  all  within  the  regulations. 

The  Department  has  said  that  a  reservoir  may  be  mapped  on  a  scale 
of  one  thousand  feet  to  the  inch,  and  again  it  accepted  a  map  on  six 
hundred  feet  to  the  inch.  It  is  not  the  purpose  to  fix  any  arbitrary 
rule  of  reservoir  surveys,  but  a  civil  engineer  or  surveyor  should  ex- 
ercise his  judgment,  and  a  survey  should  show  the  government  lines 
around  the  reservoir,  the  scale  being  governed  largely  by  the  size  of 
the  reservoir,  one  covering  many  miles  of  area  being  on  a  smaller  scale 
than  one  embracing  only  four  or  five  acres. 

This  map  is,  therefore,  returned  without  my  approval,  that  it  may  be 
prepared  in  accordance  with  the  suggestions  made,  and  that  it  may  show 
in  what  land  district  the  land  lies  and  in  what  office  it  is  filed. 
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PBACTICB-KEHEARING- SETTLEMENT  BIGHT. 

BUMBLBY  V.  CAUSEY. 

A  conditional  application  for  a  reliearini;  addressed  to  the  Secretary  of  the  Interior, 
for  consideration  in  the  event  of  adverse  action  on  a  pending  appeal  before  th« 
Department,  is  not  authorized  by  the  Rnles  of  Practice. 

Priority  of  settlement  is  protected  as  against  an  intervening  entry  where  the  settler 
within  three  months  affcer  settlement  applies  to  contest  said  entry  alleging  his 
own  priority  of  right.  During  the  existence  of  sach  adverse  entry  a  formal  ap- 
plication to  enter  on  the  part  of  the  contesting  settler  is  not  necessary  for  the 
piotection  of  his  interest. 

First  Assistant  Secretary  Chandler  to  the  Oammissianer  of  the  Oeneral 

La/nd  Oj^ke^  March  7, 1893. 

On  the  20tli  of  Jane,  1889,  John  Y.  Causey  made  homestead  entry  at 
the  Kingfisher  land  oflBce,  Oklahoma,  for  the  IST.  W.J  of  section  23,  T. 
11 S.,  E.  7  W.    The  land  is  now  in  the  Oklahoma  land  district. 

On  the  17th  of  July,  1889,  Marion  W.  Rumbley  filed  affidavit  of  con- 
test against  said  entry,  alleging  that  he  made  settlement  on  the  land 
on  the  22d  of  April,  1889,  prior  to  any  other  person,  and  that  his  settle- 
ment and  improvements  were  well  known  to  Causey  at  the  time  he  made 
his  entry. 

A  hearing  was  ordered,  at  which  a  very  large  amount  of  conflicting 
testimony  was  taken.  The  local  officers,  after  considering  the. same, 
rendered  their  decision  on  the  12th  of  December,  1890,  in  which  they 
found  that  the  charges  made  by  Rumbley  were  sustained  by  a  prepon- 
derance of  the  evidence,  and  recommended  that  the  entry  of  Causey  be 
canceled, andthatBumbleybeallowedtomakeentry fortheland.  lJx>on 
appeal,  that  decision  was  affirmed  by  you,  on  the  11th  of  March,  1892. 

On  the  6th  of  April,  1892,  Causey  filed  in  the  local  office  an  appeal  to 
the  Department  from  your  de-cision,  and  on  the  12th  of  July,  1892,  he 
filed  in  said  local  office  an  application,  addressed  to  the  Secretary  of 
the  Interior,  asking  that  he  be  awarded  a  new  hearing  before  the  regis- 
ter and  receiver,  "  in  the  event  that  the  decision  of  the  Honorable  Sec- 
retary on  the  appeal  of  the  applicant  in  this  case  shall  sustain  the 
decision  rendered  against  appellant  by  the  Honorable  Commissioner." 

Neither  the  Eules  of  Practice  nor  any  regulation  of  the  Department, 
authorizes  any  such  conditional  application  for  rehearing.  The  motion 
is  therefore  denied,  without  prejudice  to  a  new  motion  being  made,  in 
accordance  with  the  Eules  of  Practice  of  the  General  Land  Office,  and 
the  Department  of  the  Interior. 

This  leaves  for  consideration  the  appeal  from  your  decision  of  March 
11, 1892.  After  pointing  out  the  particulars  in  which  your  decisiou  is 
contrary  to  the  evidence,  it  is  alleged  that  you  erred 

in  not  snstaining  the  motion  of  the  defendant  to  dismiss  said  action,  for  the  reason 
that  plaintiif  did  not  apply  to  enter  said  tract,  and  tender  the  fees  for  snoh  entry 
to  the  register  and  receiver  within  three  months  from  the  date  of  his  alleged  settle- 
ment. 
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There  is  no  merit  in  this  point.  Land  covered  by  one  entry  is  not 
subject  to  another,  at  the  same  time,  and  it  would  therefore  have  been 
an  idle  ceremony  for  Bumbley  to  have  applied  to  make  entry  for  the 
land  already  covered  by  the  entry  of  Causey,  as  an  application  to  enter 
land,  not  subject  to  entry  at  the  time  the  application  is  made,  confers 
no  rights  upon  the  applicant. 

Bumbley  initiated  contest  against  the  entry  of  Causey,  within  three 
months  after  his  (Bumbley's)  settlement  upon  the  land,  and  by  such 
proceeding  preserved  his  settlement  rights  as  effectually  as  he  could  by 
an  application  to  enter,  as  before  his  entry  could  be  allowed,  that  of 
Causey  must  be  removed  from  the  land.  A  prior  settler,  who  initiates 
contest  within  three  months  after  settlement,  and  who  applies  to  enter 
within  thirty  days  after  receiving  notice  that  he  has  succeeded  in  his 
contest,  is  in  time.  It  would  have  been  error,  therefore,  to  have  granted 
defendant's  motion  to  dismiss  the  contest,  upon  the  grounds  stated  by 
him. 

I  deem  it  unnecessary  to  recapitulate  the  facts  established  by  the 
evidence.  I  think  it  sufficient  to  say  that  it  was  made  to  appear  that 
Bumbley  made  settlement  upon  the  laud  on  the  22d  of  April,  1889,  and 
camped  and  resided  thereon  from  that  time  until  about  the  middle  of 
June.  He  then  went  for  his  family,  and  returned  to  the  land  on  the 
6th  of  July,  1889,  whereon  he  has  since  resided.  The  fact  that  Kuuibley 
had  made  settlement  upon  the  land  prior  to  his  entry,  wan  known  to 
Causey  at  the  time  he  presented  his  application,  and  his  rights  in  tlie 
land  are  therefore  subject  to  those  of  Bumbley.  The  good  faith  of 
Bumbley  was  not  successfully  assailed,  and  the  decision  appealed  from 
is  therefore  af&rmed. 


PHE-EMPTION~SECOXD  HOMESTEAD  ENTUY. 

Shepherd  v.  Fast, 

A  jadgmeDt  in  an  ex-jHirte  case  awarding  the  right  to  make  a  second  homestead 
entry,  on  the  assimiption  that  no  adverse  claim  exists,  will  not  defeat  the  prior 
intervening  claim  of  another. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  March  6^  1893. 

The  land  involved  in  this  application  is  the  S.  J  of  N.  E.  J,  Sec.  22 
T.  18,  R.  23  W.,  6th  p.  m.,  Wa  Keeney,  Kansas,  land,  district. 

It  is  shown  by  the  record  that  Martha  Bever,  now  Martha  Fast, 
filed  her  pre-emption  declaratory  statement  for  said  land  March  6,  1886, 
alleging  settlement  December  3, 1885,  and  on  September  27, 1887,  she 
offered  final  proof  before  the  probate  judge  of  l^ess  county.  Jasper  N". 
Shepherd  protested  against  the  same.    On  January  3,  1888,  he  made 
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homestead  entry  of  the  NE.  |  of  said  Sec.  22,  alleging  settlement  No- 
vember 16, 1885,  and  on  March  2, 1888,  offered  final  proof  nnder  Sec 
2305  lievised  Statutes,  before  the  probate  judge  of  Ness  county,  where 
Fast  appeared  and  protested.  Thereafter  and  on  May  8,  1888,  the 
attorneys  for  the  respective  parties  entered  into  a  stipulation  that  the 
evidence  should  be  submitted  to  determine  their  respective  rights  to 
the  land  ^^  and  the  right  to  proceed  to  trial  in  the  case  as  authorized  by 
the  Hon.  Commissioner,  is  hereby  waived."  Hearing  was  accordingly 
had  before  the  loi*al  officers,  from  the  evidence  they  held  that  the  final 
proof  of  Martha  Fast  for  the  said  S.  ^of  NE.  ^,  should  be  allowed  and  the 
homestead  entry  of  Sliepherd  canceled  as  to  said  land,  and  final  cer- 
tificate  issue  to  him  tor  the  N.  ^  of  said  NE.  ^.  Shepherd  appealed  and 
you  by  letter  of  February  1,  1892,  reversed  their  decision,  holding  the 
pre-emption  filing  of  Mrs.  Fast  for  cancellation  and  awarding  all  the 
laud  to  Shepherd;  whereupon  Mrs.  Fast  prosecutes  this  appeal,  assign- 
ing as  error,  substantially  that  your  decision  is  against  the  law  and 
the  evidence. 

The  testimony  shows  that  before  said  preemption  filing  and  home- 
stead entry  were  made,  one  McCaslen  contested  a  prior  entry  of  said 
land  and  caused  it  to  be  canceled  by  direction  of  your  letter  "O"  of 
November  17,  1885.  It  is  claimed  by  Mrs.  Fast  that  she  caused  this 
contest  to  be  instituted  and  paid  all  the  expenses  thereof  with  the  un- 
derstanding that  she  was  to  have  McCaslen's  preference  right,  and  in 
pursuance  of  this  agreement  went  upon  the  land  and  established  her 
residence  in  April,  1885,  but  could  not  make  her  filing  until  the  thirty 
days'  preference  right  of  McCaslen  had  expired  by  limitation.  She 
claims  that  through  the  neglect  of  her  attorneys,  who  had  the  matter 
in  charge,  her  filing  was  delayed  until  March  6, 1886. 

She])herd  claims  that  he  purchased  McGaslen's  preference  right  and 
moved  upon  the  N.  ^  of  the  NE.  J  on  November  16,  1885.  By  refer- 
ence to  the  case  of  Jasper  N.  Shepherd  (6  L.  D.,  362)  it  will  be  seen 
that  lie  was  not  qualified  under  the  law  to  make  homestead  entry  at 
that  time,  nor  until  the  promulgation  of  that  decision,  which  wa^  on 
November  26, 1887.  In  that  case  he  sought  to  have  a  prior  homestead 
entry  made  by  him,  amended  so  as  to  get  the  said  NE.  ^instead  of  land 
he  had  failed  to  secure  under  the  prior  homestead  entry.  In  that  case 
was  said  by  the  Department  (p.  363): 

While  OD  tbe  facts  as  presented  the  appHcfitioD  c^d  not  properly  be  treated  aa  an 
application  to  amend,  it  being  rather  an  application  to  make  a  new  homestead 
entry,  there  Ih,  I  think,  in  view  of  all  the  circumstances,  sufficient  reason  to  give  it 
favorable  consideration  as  an  application  to  make  a  seoond  entry.  There  is  no  ad- 
verse claim  to  the  land  which  Shepherd  now  seeks  to  enter,  and  the  qaestion  is  0Jk» 
solely  between  him  and  the  government. 

It  was  also  held  that. 

While  he  was  not  entirely  free  from  fault  in  not  making  more  thoroagh  invaiti- 
gation  before  making  his  entry,  his  failure  in  that  regard  may,  as  between  him  and 
the  government  and  in  view  of  his  explanation,  properly  be  excused. 
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And  the  order  waa  that  Shepherd  be  alio  wed' ^^  to  make  homestead 
entry  on  the  tract  covered  by  his  application." 

This  was  an  ex  parte  proceeding  and  was  considered  by  the  Depart- 
ment purely  as  a  matter  between  the  applicant  and  the  government. 
It  was  not  intended,  in  my  opinion,  notwithstanding  the  language  of 
said  order  that  the  decision  should  be  construed  to  preclude  any  rights 
in  the  land  that  might  accrue  to  others  either  by  settlement  or 
entry.  So  far  as  the  record  in  that  case  discloses  there  were  no  ad- 
verse rights  to  the  land  in  question;  yet,  as  a  matter  of  fact,  when 
that  decision  was  promulgated  Mrs.  Fast  had  made  final  proof  on  one- 
half  of  the  tract. 

Shepherd  had  no  legal  right  to  enter  this  land  nntO  his  disabilities 
had  been  removed  by  this  judgment,  and  did  not  make  his  entry  until 
January  3, 1888.  So  that,  in  my  view  of  this  case  his  right  to  the  land 
in  question  only  dates  from  the  date  of  notice  of  the  former  decision. 
Or,  in  other  words,  I  do  not  think  it  was  contemplated  by  that  judg- 
ment that  the  right  to  make  another  homestead  entry  should  be  con- 
strued to  relate  back  to  the  date  of  his  settlement  to  the  prejudice  of 
intervening  rights  if  there  were  any. 

There  is  some  testimony  on  the  part  of  Mrs.  Fast  tending  to  show 
that  she  established  a  residence  on  the  land  in  April,  1885,  and  main- 
tained it,  with  some  necessary  absences,  until  final  proof.  But  I  do 
not  think  the  testimony  is  sufficient  to  establish  this  condition  of  affairs, 
but,  I  think  it  must  be  held  that  she  established  her  permanent  resi- 
dence in  February,  1887,  though  it  is  shown  that  she  was  on  the  laud 
more  or  less,  and  improving  it,  prior  to  that  time.  She  began  the  erec- 
tion of  her  new  house  late  in  1886,  and  it  was  finished  and  occupied  in 
February  following,  and  she  continued  to  reside  there  and  improve  the 
place  until  the  time  she  made  final  proof  in  September,  1887.  Hence 
whatever  laches  there  may  have  been  on  her  part  in  regard  to  resi- 
dence was  cured  before  the  right  of  Shepherd  attached. 

At  the  time  Shepherd  went  ux>on  the  land  in  November,  1885,  Mrs. 
Bever  was  there,  and  he  had  actual  knowledge  of  her  claim  to  the  land. 
He  ordered  her  off  at  that  time  and  during  the  conversation  each  stated 
to  the  other  his  and  her  respective  claim  to  the  land.  He  made  his 
settlement  and  all  his  improvements  on  the  north  half  of  the  quarter 
and  hers  are  upon  the  south  half.  It  seems  to  me  from  all  the  facts 
and  circumstances  that  each  of  these  parties  should  be  given  the  land 
respectively  settled  upon. 

Your  judgment  is  therefore  reversed.  The  final  proof  of  both  parties 
will  be  returned  to  the  local  ofiftce  with  directions  to  cancel  the  home- 
stead entry  of  Shepherd  for  the  S.  ^  of  the  NE.  i  of  said  section,  and 
final  certificate  will  issue  to  Martha  Fast  for  said  land  on  payment  of 
the  required  purchase  money,  and  Shepherd  will  be  permitted  to  make 
final  6ntry  of  the  IS.  i  of  the  :N^E.  ^  of  said  section. 
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PRIORITY  OP  SETTLEMENT— APPLICATION  TO  ENTER. 

HUNTSBAROER  V.  ElOKHAN. 

A  formal  application  to  enter  within  three  months  after  settlement  is  not  required 
to  protect  priority  of  settlement  as  against  the  intervening  entry  of  another, 
where  the  settler  initiates  a  contest  against  such  entry  within  said  period  on  the 
ground  of  liis  own  priority. 

First  Asaistcmt  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  OfficCy  March  %  1893. 

The  land  involved  in  this  appeal  is  the  NW.  i,  Sec.  14,  T.  19  N.,  R. 
7  W.,  Kingfisher^  Oklahoma  land  district. 

The  record  shows  that  Peter  Eicknian  made  homestead  entry  of  said 
tract  April  2%  1889.  On  May  23,  1889,  James  Huntsbarger  filed  an 
affidavit  of  contest  alleging — 

that  at  the  date  of  said  homestead  entry  aforesaid,  said  affiant  was  an  actual  settier 
residing  upon^  improving  and  cultivating  said  tract  of  land;  that  said  homestead en.- 
tryman  had  not  at  the  date  of  filing  his  homestead  entry  No.  237  for  the  land  in- 
volved made  settlement  upon  said  tracts;  that  affiant  is  the  only  bona  fide  settler 
upon  said  tract;  that  on  the  22d  day  of  April,  1889,  at  twenty-five  minutes  paot 
twelve  p.  m.,  of  said  day^  affiant  made  a  personal  bona  ^da  settlement  upon  said  tract 
of  land ;  that  affiant  is  a  legally  qualified  homestead  entryman,  as  more  fnlly  appears 
from  his  homestead  application  and  affidavits  hereto  attached, 

and  asks  that  by  ^^  virtue  of  his  prior  settlement  he  be  allowed  to  ent» 
said  tract  of  land  under  his  homestead  application  hereto  attached." 

There  is  attached  to  this  affidavit  of  contest  an  affidavit  sworn  to 
before  the  receiver,  that  the  applicant  did  not  enter  upon  and  occupy 
any  of  the  lands  in  Oklahoma,  prior  to  12  o'clock,  noon,  April  22, 1889; 
also  an  application  to  enter  said  lands,  but  the  certificate  is  not  signed 
by  the  register;  also  the  affidavit  required  by  a  homestead  applicant^ 
sworn  to  before  the  receiver.  These  papers  and  affidavits  are  all  dated 
<<  May  1889,"  the  day  left  blank.  Hearing  was  had  before  the  local 
officers  and  as  a  result  thereof  they  decided  that  the  contestant  was 
the  prior  bona  fide  settler  and  recommended  that  the  entry  of  Eickman 
be  canceled.  He  appealed  and  you  by  letter  of  January  23,  1892, 
affirmed  their  decision,  whereupon  he  prosecutes  this  appeal,  assigning 
as  error,  substantially,  that  your  decision  is  against  the  law  and  the 
evidence. 

I  am  satisfied  from  an  examination  of  the  record  that  your  decision, 
affirming  that  of  the  local  officers  upon  the  questions  of  fact  as  to  the 
settlement  of  the  parties  upon  the  land  in  question  is  correct.  I  think 
it  is  fairly  shown  that  Huntsbarger  was  the  prior  settler  and  that  Eick- 
man did  not  make  settlement  on  the  tract  on  April  22, 1889,  what  lie 
did  on  that  day  was  upon  another  and  different  tract. 

It  is  insisted  by  counsel  for  Eickman  that  Huntsbarger  did  not  pre- 
sent legal  application  to  enter  the  land  within  three  months  from  date 
of  bis  settlement,  and  that  therefore  he  has  not  complied  with  the  law 
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by  perfecting  his  original  entry.  In  other  words:  in  order  to  establish 
a  better  and  sai>erior  right  to  the  land,  the  settler  must  formally  pre- 
sent his  application  to  enter  the  land  at  the  local  office  within  three 
months  from  date  of  settlement,  m  addition  to  instituting  a  contest, 
notwithstanding  the  fact  that  there  may  be  a  prior  entry  of  record. 

This  i>osition  is  untenable.  The  settler  has  done  all  the  law  requires 
of  him  when  he  institutes  a  contest  to  test  the  superior  right  to  the 
land  as  between  himself  and  an  entryman.  It  is  a  sufficient  evidence 
of  Ms  good  faith  when  he  puts  in  motion  the  only  means  by  which  the 
entry  can  be  removed  from  the  record.  In  this  case,  the  settler,  within 
thirty  days  after  the  entry  was  made  in  the  local  office,  filed  his  con- 
test, accompanied  by  an  application  to  enter  the  land  substantially 
correct  in  form,  and  I  am  of  the  opinion  that  to  require  him,  in  addi- 
tion, to  have  the  local  officers  formally  reject  his  application,  as  they 
must  do  under  these  circumstances,  would  simply  be  imposing  a  use- 
less formality. 

The  authorities  relied  on  by  counsel  in  support  of  his  position  are  not 
in  point.  (Christensen  r.  Mathorn,  7  L.  D.,  637;  Watts  v.  Forsyth,  6 
L,  D.,  624;  Same,  6  L.  D.,  306).  The  decision  in  those  cases,,and  I  may 
say  in  numerous  others,  is  that  <Hhe  settlement  of  a  homesteader  is 
only  protected  as  against  other  and  later  settlers  for  the  period  of  three 
months,  after  which  the  next  settler,  in  point  of  time,  who  has  com- 
plied with  the  law,  takes  the  land."  In  those  cases  the  settler  allowed 
the  three  months  in  which  he  should  make  his  entry  to  elapse,  without 
60  doing.  In  the  case  at  bar  the  settler  took  the  only  means  known 
to  the  law  to  cancel  the  entry  of  an  entryman  in  order  that  he  might 
make  an  entry,  which  he  can  not  do  until  the  record  is  clear. 

Your  Judgment  is  affirmed. 


APPLICATION    TO    BXTER-DESERT    LAND    DECLABATION. 

James  J.  Feely. 

An  application  to  enter,  filed  since  the  act  of  Angust  30, 1890,  restricting  the  ac- 
quirement of  title  to  three  hundred  and  twenty  acres  in  the  aggregate,  mast  be 
accompanied  by  an  affidavit  showing  that  since  said  act  the  applicant  has  not 
filed  upon  or  entered  a  quantity  of  land  which  would  make,  with  the  tract  ap- 
plied for,  more  than  three  hundred  and  twenty  acres. 

The  provisions  of  the  act  of  May  26, 1890,  do  not  authorize  the  execution  of  a  desert 
land  declaration  before  a  commissioner  of  a  circuit  court  outside  of  the  county 
in  which  the  land  is  situated. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  March  9, 1893. 

I  have  considered  the  appeal  of  James  J.  Feely  from  your  decision  of 
Jane  10, 1892^  afiSrming  the  action  of  the  local  officers  at  SasanviUe, 
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California,  rejecting  his  application  to  enter,  ander  the  desert  land 
laws,  the  B.  i  of  the  NE.  ^  of  Sec.  21,  and  the  W.  i  of  the  NW.  ^  and 
the  SW.  i  of  Sec.  22,  T.  28  N.,  E.  16  E. 

The  record  shows  that  said  Feely  subscribed  and  swore  to  his  desert 
land  declaration  before  W.  B.  Beaizley,  deputy  clerk  and  commissioner 
of  the  United  States  circuit  court  for  the  northern  district  of  California, 
and  the  affidavits  of  his  two  witnesses  were  also  made  before  the  same 
officer. 

That  portion  of  the  oath,  namely,  <'  entered  or  filed  upon,  is  erased, 
and  in  lieu  thereof  are  inserted  the  words,  '^  acquired  title." 

Upon  presentation  of  said  papers  the  register  rejected  the  same  for 
the  reason  that  they  were  ^^  not  accompanied  with  an  affidavit  of  the 
form  prescribed  by  the  Department  under  the  provisions  of  the  act  ot 
August  30,  1890,  limiting  applicants  to  three  hundred  and  twenty 
acres." 

Feely  appealed,  alleging  that  '^  the  act  of  filing  does  not  oi>erate  to 
exhaust  the  rights  of  an  applicant,  but  that  to  exhaust  such  rights  it 
is  necessary  that  title  should  be  acquired,"  and  you  held  that  if  the 
applicant  had  <<  any  entry  or  filing  in  existence  uncanceled,  he  cannot 
be  permitted  to  make  any  other  entry  or  filing  that  with  those  in  exist- 
ence would  make  more  than  three  hundred  and  twenty  acres."  Yon 
further  held  that  the  declaration  was  fatally  defective,  because  the  pa- 
pers were  taken  before  <^  a  commissioner  of  the  H.  S.  circuit  court  for 
northern  district  of  California  at  his  office  in  San  Francisco,  which  is 
contrary  to  the  express  ruling  of  the  Department  in  the  case  of  Ed- 
ward Bowker  (11  L.  D.,  361),  construing  the  act  of  May  23j  1890  (26 
Stat,  391). 

Counsel  for  appellant  insists  that  said  act  of  May  26,  1890,  should 
receive  a  reasonable  construction;  that  it  was  intended  to  be  remedial 
in  its  operation,  so  that  a  desert  land  affidavit  may  be  made  ^<  before  a 
court  commissioner  of  the  United  States  circuit  court  for  the  county  in 
which  the  land  is  situated,  and  if  the  affidavit  submitted  under  said 
act  of  August  30, 1890,  was  not  sufficient,  you  '*  should  have  required 
or  allowed  the  applicant  to  amend  by  stating  what  filings  or  entries  be 
had  made  since  the  date  of  said  act." 

It  does  not  appear  that  the  applicant  offered  to  amend  his  afBdavit 
under  said  act  of  1890,  and  the  erasure  and  interlineation  above  men- 
tioned show  that  he  deliberately  changed  the  form  of  affidavit  pre 
scribed  by  you  for  the  guidance  of  the  local  officers  under  the  direction 
of  the  Secretary.    (See  11  L.  D.,  296-297.) 

In  the  case  of  Edward  Bowker  (supra)  the  provisions  of  said  act  of 
1890,  relative  to  the  making  of  final  proofe  <^  and  all  other  affidavits 
required  under  the  homestead,  pre-emption  timber  culture  and  desert 
land  laws"  were  carefully  and  elaborately  considered  by  Mr.  Secretary 
Noble,  and  he  held  that  ^<  the  law  does  not  authorize  the  making  of 
such  proofs  and  affidavits  before  such  commissioner  outside  of  the 


DECISIONS   RELATINa  TO   THE   PUBLIC   LANDS.  273 

eonhly  and  State  or  district  and  Territory  in  which  the  lands  are  sita- 
ted,  unless  the  lands  are  situated  in  an  unorganized  county,  which  case 
is  otherwise  fully  provided  for  by  law." 

Upon  a  careftil  consideration  of  the  whole  record,  I  am  unable  to  per- 
ceive any  error  in  your  decision,  and  it  is  therefore  considered  that  the 
same  must  be,  and  it  is  hereby,  affirmed. 


RAILROAB  LANDS— ACT  OF  MABCH  8,  188T. 

Union  Colony  v.  Ftjlmble,  et  al. 

Tlie  right  of  poTohase  nnder  section  6,  act  of  March  8,  1887,  ia  not  dependent  apon 
the  qaalifieationB  of  the  immediate  grantors  of  the  company^  hat  may  he  ex- 
ercised h  y  any  snhseqnent  hona  fide  purchaser  of  the  land  who  possesses  the 
reqoisite  qnaliflcations. 

The  second  proviso  to  said  section  applies  only  to  lands  settled  upon  in  good  faith 
after  Decemher  1, 1882,  and  prior  to  the  passage  of  said  aot^  and  an  application 
to  enter  filed  within  said  period  wiU  not  operate  to  except  the  land  covered 
thereby  from  the  right  of  purchase  conferred  by  said  section  npon  transferees  of  a 
railroad  company. 

Under  the  right  of  purchase  accorded  to  a  transferee  of  a  railroad  company  by  said 
section,  patent  may  issue  to  such  purchaser,  his  heirs,  or  assigns,  for  such 
tracts  as  he  may  make  payment  to  the  United  States,  without  respect  to  the 
acreage  embraced  therein,  even  though  it  may  be  less  than  a  legal  sub-division. 
The  patent  in  such  case  should  contain  a  recital  that  it  is  issued  under  the 
provisions  of  said  section. 

First  Assistant  Secretary  Chandler  to  the  Oommissioner  of  the  General 

Land  Office^  March  10,  1893. 

The  land  involved  in  this  controversy  is  the  S.  i  of  Sec.  3,  T.  5  ]N., 
B.  65  W.,  Denver  land  district,  Colorado,  and  is  within  the  limits  ot 
the  grant  to  the  Denver  Pacific,  now  known  as  the  Union  Pacific  Rail- 
way Company.  It  was,  however,  excepted  from  said  grant,  by  reason 
of  existing  pre-emption  filings  at  the  date  of  the  filing  of  the  map  of 
definite  location  of  the  railroad. 

These  filings  were  made  by  Mary  Butts  and  Matthew  J.  Alexander, 
the  former  having  filed  for  the  SE.  ^  of  said  section  on  the  19th  of  Sep- 
tember, 1856,  and  the  latter  for  the  SW.  ^  on  the  2d  of  November,  of 
the  same  year. 

On  the  23d  of  September,  1885,  Jacob  Fisher  appUed  to  make  home- 
stead entry  for  the  SW.  J  of  said  section,  and  on  the  Ist  of  October  he 
applied  to  make  timber  culture  entry  for  the  SE.  i.  Both  applications 
being  rejected,  he  appealed.  His  appeal  was  decided  by  the  Depart- 
ment on  the  8th  of  September,  1888,  wherein  it  was  held,  as  already 
stated,  that  said  land  was  excepted  from  the  grant  to  the  railway  com- 
pany. The  applications  of  Fisher  were  thereupon  returned  for  accept- 
ance, and  his  entries  allowed,  in  accordance  therewith,  on  the  30th  of 
October,  1888.  Both  said  entries  were  afterwards  canceled,  upon  re- 
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linquiahments  executed  by  him ;  his  homestead  entry  on  the  27th  of 
April,  1889,  and  his  timber  culture  on  the  Ist  of  August,  of  the  same 
year. 

On  the  day  that  Fisher's  homestead  entry  was  canceled,  John  T.  Ful- 
mele  made  homestead  entry  for  that  tract,  and  George  J.  Brovo  made 
a  similar  entry  for  the  tract  covered  by  his  timber  culture  entry,  on  the 
day  of  its  cancellation.  Both  Fulmele  and  Brovo  established  their  resi- 
dence upon  the  tracts  for  which  they  made  entry,  within  six  months 
after  making  the  same. 

The  evidence  in  the  case  shows  that  the  land  in  question,  together 
with  a  large  quantity  of  other  land,  was  conveyed  by  the  railroad 
company,  on  the  13th  of  April,  1870,  to  Horace  Greeley,  in  trust  for 
The  Union  Colony  of  Colorado,  and  that  Greeley  conveyed  it  to  the 
Colony  Company  on  the  19th  of  the  following  month. 

According  to  its  certificate  of  incorporation.  The  Union  Colony  of 
Colorado  was  incorporated  in  April,  1870,  under  the  provisions  of 
Chapter  18,  of  the  E.  S.  of  Colorado,  and  amendments  thereto,  ap- 
proved February  11, 1870.  Its  capital  stock  was  $25,000,  divided  iuto 
5,000  shares  of  $5.00  each.  Its  object:  manufacturing,  mining,  con- 
structing and  maintaining  ditches  and  canals,  building  schools  and 
houses  of  public  worship,  and  inducing  immigration  to  Colorado. 

•fhe  colony  divided  the  whole  of  section  3  into  lots  of  twenty  acres 
each,  and  sold  such  lots  to  its  members.  Among  the  purchasers  of 
lots  were  Joel  E.  Davis,  Fred  W.  Dille,  Charles  Camp,  Bobert  Hale, 
and  others.  Davis  afterwards  caused  to  be  published  notice  of  his  in- 
tention to  make  proof  of  his  right  to  purchase  the  W.  J  of  the  SE.  J 
and  the  E.  J  of  the  8W.  J  of  said  section,  under  the  act  of  March  3, 
1887,  (24  Stat.,  556).  The  notice  was  addressed  to  Jacob  T.  Fisher, 
John  T.  Fulmele,  The  Union  Pacific  Eailway  Company  and  whom  it 
may  concern,  and  named  July  20, 1889,  as  the  day  for  making  such 
proof. 

He  made  his  proof  on  the  day  appointed,  without  objection,  but  on  the 
20th  of  August  Fulmele  and  Brovo  filed  protest  against  the  admission 
of  such  proof,  made  oath  that  they  had  no  notice  of  his  application  un- 
til after  his  proof  was  made,  and  asked  to  be  allowed  to  submit  evidence 
in  support  of  their  entries  and  claims. 

On  the  10th  of  September,  1889,  the  local  officers  dismissed  the  pro- 
tests of  Fulmele  and  Brovo,  and  recommended  the  cancellation  of  their 
entries,  as  to  the  tracts  included  in  Davis'  application.  The  case  com- 
ing before  you  upon  appeal,  you  directed  the  local  officers  to  appoint  a 
day  for  a  hearing,  and  to  notify  all  parties  in  interest.  Such  hearing 
took  place  on  the  4th  of  May,  1891,  and  on  the  11th  of  September  of 
that  year,  the  local  officers  decided  in  favor  of  the  transferees  of  the 
railroad  company,  and  recommended  that  tbe  homestead  entries  of  Ful- 
mele and  Brovo  be  canceled. 

From  this  decision  the  homestead  claimants  appealed,  and  on  the 
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27th  of  February,  1892,  you  rendered  a  decision  in  the  case,  in  which 
you  held  their  entries  for  cancellation,  and  concluded  by  saying: 

I  am,  therefore,  of  the  opinion  that  it  is  in  accord  with  the  letter  and  spirit  of  the 
provisions  of  section  5,  of  the  act  of  March  3,  1887,  for  the  Colony  Company  to  make 
proof  and  payment  for  the  land ;  anji,  should  this  decision  become  final,  it  will  be 
allowed  to  do  so,  upon  the  cancellation  of  the  entries  of  Fulmele  and  Brovo. 

From  such  decision  by  you,  Fulmele  and  Brovo  appealed  to  the  De- 
partment. Tbeir  appeals  are  separate,  but  the  same  attorney  appears 
for  both,  and  the  errors  complained  of,  nineteen  in  number,  are  the 
same  in  each  notice. 

To  properly  determine  the  rights  of  the  respective  parties  to  tbis  con- 
troversy, it  is  necessary  to  ascertain  and  construe  tbe  provisions  of  sec- 
tion 5,  of  the  act  of  March  3, 1887,  (24  Stat.,  556).  The  chapter  in  which 
said  section  occurs  is  entitled  ^^An  Act  to  provide  for  the  adjustment  of 
land  grants  made  by  Congress  to  aid  in  the  construction  of  railroads, 
and  for  the  forfeiture  of  unearned  lands,  and  for  other  purposes."  The 
section  and  proviso  referred  to  are  as  follows: 

That  where  any  said  company  shall  haye  sold  to  citizens  of  the  United  States,  or 
to  persons  who  have  declared  their  intention  to  become  such  citizens,  as  a  part  of 
its  grant,  lands  not  conveyed  to  or  for  the  use  of  such  company,  said  lands  being  the 
nnmbered  sections  prescribed  in  the  grant,  and  being  coterminous  with  the  con- 
structed parts  of  said  road,  and  where  the  lands  so  sold  are  for  any  reason  excepted 
from  the  operation  of  the  grant  to  said  company,  it  shall  be  lawful  for  the  bona  fide 
parchaser  thereof  from  said  company  to  make  payment  to  the  United  States  for  said 
lands  at  the  ordinary  government  price  for  like  lands,  and  thereupon  patents  shall 
isfiue  therefor  to  the  said  bona  fide  purchaser,  his  heirs  or  assigns:  Provided,  That 
all  lands  shaU  be  excepted  from  the  provisions  of  this  section  which  at  the  date  of 
such  sales  were  in  the  bona  fide  occupation  of  adverse  claimants  under  the  pre-emp- 
tion or  homestead  laws  of  the  United  States,  and  whose  claims  and  occupation  hare 
not  since  been  voluntarily  abandoned,  as  to  which  excepted  lands  the  said  pre-emp- 
tion and  homestead  claimants  shall  be  permitted  to  perfect  their  proofs  and  entries 
and  receive  patents  therefor:  Provided  further,  That  this  section  shall  not  apply  to 
lands  settled  upon  subsequent  to  the  first  day  of  December,  eighteen  hundred  and 
eighty-two,  by  persons  claiming  to  enter  the  same  under  the  se  ttlement  laws  of  the 
United  States,  as  to  which  lands  the  parties  claiming  the  same  as  aforesaid  shaU  be 
entitled  to  prove  up  and  enter  as  in  other  like  cases. 

That  the  lands  in  question  were  excepted  from  the  grant  to  the  rail- 
way company,  was  determiued  by  the  Department,  in  its  decision  ren- 
dered upon  the  appeal  of  Fisher,  on  the  8th  of  September,  1888.  Long 
prijor  to  that  time,  however,  the  company  had  sold  the  land  to  Horace 
Greeley,  trustee  in  trust  for  The  Union  Colony  of  Colorado.  The  deed 
from  the  company  to  Greeley  was  dated  April  13, 1870,  and  on  the  19th 
of  the  next  month  Greeley  conveyed  the  lands  to  The  CTnion  Colony  of 
Colorado.  The  colony  divided  its  purchase  of  9,324.06  acres  into  twenty- 
acre  lots,  and  sold  said  lots  to  its  members.  Most  of  the  deeds  by  the 
colony  were  made  in  1871,  or  within  a  year  or  two  thereafter. 

On  the  13th  of  February,  1889,  your  predecessor,  with  the  approval 
of  the  Department,  issued  a  circular  of  instructions  under  the  act  of 
March  3,  1887,  (8  L.  D.,  348).    In  reference  to  the  fifth  section  of  said 
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act,  it  was  announced  that  applicants  to  purchase  under  said  section 
would  be  required  to  publish  notice  of  Buch  intention,  and  that  their 
proof  must  show: 

1.  That  the  tract  was  of  the  numbered  sectionfl  prescribed  by  the  grant. 

2.  That  it  was  coterminous  with  constructed  parts  of  said  road. 

3.  That  it  was  sold  by  the  company  to  the  applicant,  or  one  under  whom  he  claims, 
as  a  part  of  its  grant. 

4.  That  it  was  excepted  from  the  operation  of  the  grant. 

5.  That  at  the  date  of  said  sale  it  was  not  in  the  bona  fide  occupancy  of  adverse 
claimants  under  the  pre-emption  or  homestead  laws,  whose  claims  and  occupancy 
have  not  since  been  voluntarily  abandoned. 

6.  That  it  has  not  been  settled  upon  subsequent  to  the  first  day  of  December,  1882. 
by  any  person  or  persons  claiming  the  right  to  enter  the  same  under  the  settlement 
laws. 

7.  That  the  applicant  is,  or  has,  declared  his  intention  to  become  a  citizen  of  the 
United  IStates. 

8.  And  that  he,  or  one  under  whom  he  claims,  was  a  bona  fide  purchaser  of  the 
land  from  the  company. 

It  was  announced  that  the  proof  upon  these  points  being  found  sat- 
isfactory, entry  would  be  allowed,  and  certificate  and  receipts  issued, 
reciting  that  the  entry  was  made  in  accordance  with  the  fifth  section 
of  the  act  of  March  3, 1887,  but  that  no  entries  would  be  allowed  under 
said  section  until  it  should  be  finally  determined  by  the  Department 
that  the  laud  was  excepted  from  the  railroad  grant. 

On  the  l8t  of  August,  1890,  you  suggested  to  the  Department  that 
under  the  act  of  March  3, 1887,  and  the  instructions  of  February  13, 
1889,  title  to  land  might  be  secured  by  a  bona  fide  purchaser  from  the 
original  purchaser,  in  cases  where  the  original  purchaser  was  not  quali- 
fied to  acquire  title  to  public  land,  and  you  recommended  that  said  in- 
structions be  amended  so  as  to  prevent  the  grantee  of  the  original  pur- 
chaser from  obtaining  title,  except  in  cases  where  the  original  purchaser 
was  qualified  to  purchase  from  the  government.  The  Department  de- 
clined  to  act  upon  your  suggestion,  and  in  a  letter  addressed  to  yoo, 
under  date  of  August  30,  1890,  expressed  the  opinion  that  by  the 
passage  of  the  act  of  March  3, 1887,  it  was  in  no  sense  the  intention 
of  Congress  to  confirm  sales  made  by  the  railroad  company,  but  rather 
to  afibrd  citizens,  or  persons  having  declared  their  intention  to  become 
such,  who  were  bona  fide  purchasers  of  land  to  which  the  company  had 
no  title,  a  means  of  acquiring  title  from  the  government,  to  the  ex- 
clusion of  settlers  or  purchasers  under  the  general  land  laws. 

The  reply  of  the  Department  to  your  letter  and  recommendation,  is 
published  in  11  L.  D.,  229,  and  the  substance  of  the  views  expressed, 
are  condensed  in  the  following  syllabus: 

The  right  of  purchase  from  the  goyeniment,  conferred  by  section  6,  act  of  March 
3,  1887,  is  not  limited  to  the  immediate  purchaser  from  the  company,  but  may  be 
exercised  by  any  boua  tide  purchaser  of  the  land,  who  has  the  requisite  qualification 
In  the  matter  of  citizenship ;  aud  if  the  applicant  is  not  the  original  purchaser  from 
the  company,  it  is  immaterial  what  the  qualifications  of  his  immediate  grantor,  or 
the  intervening  purchasers  may  have  beeo 
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Between  the  first  day  of  December,  1882,  and  the  passage  of  the  act 
of  March  3, 1887,  neither  Fisher  nor  Fulmele  or  Brovo  made  actual 
settlement  upon  the  land.  It  is  true,  that  prior  to  the  last  named  date 
Fisher  applied  to  make  entries  for  the  tracts,  but  such  applications  did 
not  bring  the  land  within  the  second  proviso  to  section  5  of  said  act, 
and  exempt  it  from  purchase  by  the  grantees  of  the  TTnion  Colony. 
That  proviso  applied  only  to  lands  which  were  settled  upon  subsequent 
to  the  first  of  December,  1882,  and  prior  to  the  passage  of  the  act  of 
March  3, 1887,  by  parties  claiming  in  good  faith  a  right  to  enter  the 
same  under  the  settlement  laws.  Union  Pacific  Ey.  Oo.,  et  aLy  v. 
McKinley  (14  L.  D.,  237).  To  hold  that  Fisher's  applications  to  enter, 
made  in  1885,  were  equal  to  entries  at  that  date,  afl:brds  no  relief,  as 
the  proviso  protected  only  settlement  rights. 

It  has  been  seen  that  Davis,  Camp,  and  the  other  purchasers  of  por- 
tions of  the  land  in  controversy,  received  their  deeds  from  the  Union 
Colony  more  than  a  dozen  years  before  Fisher  applied  to  make  entries 
therefor,  the  colony  having  received  its  deed  from  the  railroad  com- 
pany at  a  still  earlier  date.  My  conclusion  therefore  is,  that  such  lot 
owners,  upon  making  the  showing  required  by  section  five,  of  the  act 
of  March  3, 1887,  may  purchase  the  land  owned  by  tliem,  under  said 
act. 

This  disposes  of  all  questions  necessary  to  consider  in  the  case,  ex- 
cept that  as  to  how  and  by  whom  patent  to  the  land  is  to  be  obtained. 
The  homestead  and  pre-emption  laws  expressly  provide  that  under 
their  provisions,  patent  shall  issue  to,  or  in  the  name  of,  the  party 
making  the  entry  or  location,  no  matter  who  may  be  the  real  owner  of 
the  land  when  patent  issues,  except  in  case  of  the  death  of  such  party 
before  making  proof.  Those  laws  also  provide  that  entries  and  loca- 
tions under  their  provisions,  shall  be  made  in  conformity  to  the  legal 
subdivisions  of  the  public  lands,  and  after  the  same  have  been  sur- 
veyed, and  shall  not  embrace  more  than  one  hundred  and  sixty  acres, 
and  that  the  recitals  and  description  of  land  in  patents  shall  in  all 
cases  follow  the  register's  certificate  of  entry  or  location.  Under  these 
laws,  therefore,  patent  can  issue  only  for  tracts  containing  one  hundred 
and  sixty,  one  hundred  and  twenty,  eighty,  or  forty  acres. 

The  act  of  March  3, 1887,  however,  contains  no  such  provisions. 
That  act  provides  that  any  person  who  makes  the  proof  required  by 
the  fifth  section  thereof,  as  herein  quoted  from  the  circular  of  February 
13, 1887,  shall  be  allowed  to  make  payment  to  the  United  States  for 
said  lands  at  the  ordinary  price  for  like  lands,  and  thereupon  patents 
shall  issue  there/or  to  the  said  bona  fide  purchaser^  his  heirs  or  assigns. 
Title  to  the  laud  may  have  piissed  through  any  number  of  transferees, 
before  vesting  in  the  bona  fide  purchaser  who  makes  the  proof  and 
payment,  but  patent  shall  issue  to  such  purchaser,  his  heirs  or  assigns. 

Another  distinction  between  the  homestead  and  pre-emption  laws 
and  the  act  of  1887,  is  that  while  the  former  limit  the  number  of  acres 
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for  which  patent  may  issue,  to  not  more  than  one  hundred  and  sixty, 
and  not  less  than  forty,  there  is  no  such  limit  to  the  act  of  1887.  For 
what  land  the  purchaser  has  bargained  he  may  make  payment  to  the 
United  States  at  the  ordinary  price  for  like  lands,  and  thereupon 
patent  shall  issue  therefor.  Under  these  circumstances,  I  am  of  the 
opinion  that  the  provisions  of  the  homestead  and  preemption  laws  as 
to  the  quantity  of  land  to  be  entered  do  not  necessarily  apply  to  lands 
purchased  under  the  act  of  March  3, 1887,  and  that  under  its  provi- 
sions patents  may  issue  to  the  purchaser,  his  heirs  or  assigns,  for  such 
tracts  as  he  has  made  payment  to  the  United  States.  In  reference  to 
the  certificates  and  receipts  issued  for  such  lands,  the  instructions  of 
February  13, 1889,  provided  that  they  should  recite  the  fact  that  they 
were  issued  in  accordance  with  the  fifth  section  of  the  act  of  March  3, 
1887.  I  think  the  patents  issued  for  said  lands  should  contain  a  simi- 
lar recital. 

The  certificate  of  incorporation  of  the  Union  Colony  of  Colorado 
was  dated  April  13, 1870,  and  was  recorded  on  the  15th  of  that  mouth. 
By  the  terms  of  said  certificate,  the  colony  was  to  exist  twenty  years. 
I  find  no  intimation  in  the  evidence,  or  the  briefs  and  arguments  filed 
in  the  case,  that  the  term  of  existence  of  the  colony  has  ever  been  ex- 
tended. This  being  so,  it  ceased  to  exist  nearly  three  years  ago.  It 
is  certainly,  therefore,  not  in  a  condition  to  make  the  proof  required 
by  the  act  of  March  3, 1887,  even  if  a  corporation  could  make  proof 
for  land  which,  at  the  time  of  making  proof,  it  did  not  own.  Then,  too, 
one  of  the  matters  required  to  be  shown  by  the  applicant  for  a  pat- 
ent, was  that  he  is  a  citizen  of  the  United  States,  or  had  declared  his 
intention  to  become  one.  There  are  several  obstacles,  therefore,  it 
seems  tome,  in  the  way  of  your  decision  being  carried  into  effect.  The 
question  of  the  citizenship  of  the  original  purchaser  is  disposed  of  in 
the  instructions  cited  from  11  L.  D.,  229,  but  the  question  of  the  non- 
existence of  the  corporation,  and  the  non-ownership  of  the  land,  still 
remain,  and,  I  think,  render  a  compliance  with  the  provisions  of  your 
decision  impracticable. 

Attorney  General  Garland,  in  his  opinion  addressed  to  the  Secretary 
of  the  Interibr,  on  the  17th  of  November,  1887,  in  reference  to  the  pro- 
visions of  the  act  of  March  3,  of  that  year,  (6  L.  D.,  272),  after  con- 
struing each  section  separately,  concluded  that  the  whole  scope  of  the 
act  was  remedial,  and  said: 

Its  intent  is  to  relieve  from  loss,  settlers  and  bona  fide  purchasers,  who,  throuj^h 
tlie  erroneous  or  wronj^ful  disposition  of  the  lands  in  the  grants,  by  the  officers  of 
the  government,  or  by  the  railroads,  have  lost  their  rights  or  acquired  equities, 
which,  injustice,  should  be  recognized. 

The  Department  immediately  issued  instructions  in  accordance  with 
such  opinion,  (6  L.  D.,  276),  but  neither  in  those  instructions,  nor  in 
any  since  issued,  nor  in  any  decisions  rendered,  has  it  been  called  upon 
to  determine  the  question  whether  the  purchaser  could,  or  could  not 
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receive  patent  from  the  government  for  a  tract  of  land  embracing  a  less 
number  of  acres  than  constitates  a  legal  subdivision. 

Purchasers  under  the  homestead  and  pre-emption  laws  cannot  re- 
ceive such  patents,  because  those  laws  expressly  prohibit  their  issue, 
but,  as  already  seen,  the  act  of  March  3^  1887,  contains  no  such  pro- 
vision. It  provides  that  when  a  purchaser  from  a  railroad  company 
shall  make  payment  for  the  land  to  the  United  States,  patent  therefor 
shall  issue  to  such  purchaser,  his  heirs  or  assigns. 

In  the  case  of  the  Union  Colony,  its  large  purchase  from  the  railroad 
company  was  divided  into  farms  of  twenty  acres  each,  by  running  a 
line  through  the  centre  of  each  forty-acre  tract.  By  this  means,  each 
member  of  the  colony  could  acquire  a  farm  and  home  for  himself,  how- 
ever poor  he  was  in  this  world's  goods.  Many  hundred  thousand  dol- 
lars were  expended  by  these  small  farmers,  in  building  large  and  small 
irrigating  ditches,  to  cover  the  land,  and  render  it  possible  to  raise 
crops.  After  over  twenty  years  of  labor,  in  reclaiming  these  trackless 
and  barren  plains,  these  small  farmers  now  live  upon  well  improved 
farms,  surrounded  by  all  the  advantages  of  civilization. 

The  colony  purchased  the  land  from  the  railroad,  and  the  small 
farmers  pxu*chased  from  the  colony.  They  are  bona  fide  purchasers, 
and  have  made  payment  for  the  land  to  the  United  States,  at  the 
ordinary  government  price  for  like  lands.  They  now  ask  that  the 
government  comply  with  the  act  of  Congress  passed  for  their  relief, 
and  issue  patents  for  the  land.  Very  likely  the  man  who  has  a  twenty- 
acre  fia.rm  could  not  enlarge  it  if  he  wished.  He  may  not  have  the 
means  to  purchase  more,  and  his  neighbors  may  not  be  willing  to  sell. 
Shall  it  be  said  that  because  he  has  but  twenty  acres,  and  can  get  no 
more,  the  government  will  not  allow  him  to  perfect  title  to  the  land  for 
which  he  has  paidf  I  think  such  was  not  the  intent  of  the  law  under 
consideration.  Certainly,  such  is  not  its  language,  for  it  says  that 
upon  payment  being  made  to  the  United  States  for  said  lands,  patents 
shall  issue  therefor. 

That  the  act  is  remedial,  no  one  will  question,  and  in  Potter's  Dwar- 
ris  on  Statutes,  page  231,  it  is  said: 

A  remedial  act  shall  be  bo  coDstmed  as  most  effectually  to  meet  the  beneficial  end 
in  view,  and  to  prevent  a  failure  of  the  remedy.  As  a  general  rule,  a  remedial  stat- 
ute ought  to  be  construed  liberally.  Receiving  an  equitable,  or  rather  a  benignant, 
interpretation,  the  letter  of  the  act  will  be  sometimes  enlarged,  sometimes  restrained, 
and  sometimes  it  has  been  said,  the  construction  made  is  contrary  to  the  letter: 
which  should  be  read — ultra  the  letter,  and  confined  to  ancient  statutes. 

Giving  such  a  construction  to  the  act  in  question,  and,  I  think,  with- 
out violating  either  its  letter  or  spirit,  my  conclusion  is,  that  Davis 
has  shown  himself  entitled  to  patent  for  the  land  for  which  he  made 
proof,  and  that  the  other  parties  to  the  controversy,  who  are  claimants 
under  the  act  of  March  3, 1887,  will  also  be  entitled  to  patent^  upon 
making  the  proof  required  by  said  act. 
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That  portion  of  the  decision  appealed  from,  which  canceled  the 
homestead  entries  of  Falmele  and  Bfovo,  is  affirmed,  while  that  per- 
tion  which  allowed  a  corporation  which  does  not  exist,  to  secure  a  pat- 
ent for  land  which  it  long  since  sold,  is  reversed. 


PRE-BMPTIOir  BNTBT-SECnON  SSSO  B.  8. 

Tyleb  V.  Van  Leitven. 

Tlie  dlBquaiUfioation  impoeed  by  the  Booond'claase  of  section  2260  B.  8.,  upon  a  set- 
tler who  remores  from  land  of  his  own  to  reside  on  the  pnblic  land,  cannot  be 
aroided  on  the  plea  that  the  land  embraced  within  the  pre-emption  claim  was 
not  in  fact  "  public  land  "  at  the  date  when  the  settler  established  his  residence 
thereon. 

Fir$i  Assistant  Secretary  Chandler  to  the  Oemmisiianer  of  the  C^eneral 

Land  Office^  March  11, 1893. 

On  August  10, 1889,  David  Van  Leuven  filed  his  declaratory  state- 
ment (No.  2111)  for  the  W.  ^  of  the  8W,  J  and  the  S.  J  of  the  KW.  ^  of 
Sec  27,  T.  49  N.,  B.  37  W.,  at  Marquette,  Michigan,  alleging  settlement 
on  December  11, 1888. 

On  the  same  day  Emma  J.  Tyler  made  homestead  entry  (No.  5256)  of 
the  same  tract,  alleging  that  she  had  been  an  actual  settler  thereon 
since  the  sixth  day  of  April,  1889. 

This  land  was  included  in  the  primary  limits  of  the  grant  to  the 
State  of  Michigan  by  the  act  of  June  3, 1856  (11  Stat.,  21),  to  aid  in 
the  construction  of  a  railroad  from  Marquette  to  Ontonagon,  and  was 
forfeited  to  the  United  States  by  the  act  of  March  2, 1889,  (25  Stat., 
1008). 

On  January  25, 1890,  Van  Leuven  filed  notice  of  his  intention  to 
make  final  proof  in  support  of  his  claim  before  the  local  officers  on 
March  19, 1890,  when  his  final  proof  was  submitted.  Miss  Tyler  pro- 
tested against  its  allowance,  and  a  hearing  was  bad. 

On  May  26, 1890,  the  local  officers  found  <^  that  the  land  ought  to  be 
awarded  to  the  earliest  bona  fide  settler  thereon,  and  that  Van  Leuven 
was  living  upon  the  land  when  it  was  restored  to  settlement  by  the  act 
of  March  2, 1889,  <<  and  that  he  ought  to  be,  and  hereby  is,  awarded 
priority  of  right  thereto  as  first  settler." 

On  api)eal,  by  letter  of  March  15, 1892,  you  reversed  the  decision  of 
the  local  officers,  rejected  Van  Leuven's  final  proof,  and  held  his  filing 
for  cancellation,  on  the  ground  that  he  quit  or  abandoned  his  residence 
on  land  of  his  own  to  reside  on  the  public  land  in  question  in  the  same 
State,  in  violation  of  the  second  inhibition  of  section  2260  of  the  Re- 
vised Statutes,  citing  the  case  of  Lehman  v.  Snow  (11  L.  D.,  539).  An 
appeal  has  been  taken  to  this  Department. 

The  facts  are  fully  stated  in  your  decision  to  which  reference  is  made. 
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An  examination  of  the  evidence  satisfies  me  that  the  condasion  reached 
by  yon  is  correct. 

It  is  contended,  however,  that  the  land  in  qnestion  was  within  the 
primary  limits  of  the  grant  to  the  State  of  Michigan  by  the  act  of  Jnne 
3, 1 856.  That  at  the  date  when  Van  Lenven  settled  thereon  the  title 
to  said  land  was  vested  in  said  State,  and  therefore  it  cannot  be  prop- 
erly be  regarded  as  ^<  public  land''  within  the  meaning  of  hsid  inhibi- 
tory danse  of  the  statute.  That  ^^  placing  the  construction  upon  the 
testimony  most  favorable  to  the  contestant,  he  abandoned  his  residence 
to  reside  upon  the  lands  of  the  State  of  Michigan."  This  contention  is 
more  technical  than  sound. 

As  between  settlers  upon  land  withdrawn  for  railroad  puri>oses, 
priority  of  settlement  may  be  properly  considered.  Mclnnis  v.  Cotter 
(15  L.  D.,  583) ;  Tarr  v.  Burnham  (6  L.  D.,  709).  But  priority  of  settle- 
ment  oould  not  be  awarded  to  one  who  was  then  disqualified  to  make 
aettlement.  Van  Lenven  sought  to  gain  advantage  over  other  settlers 
by  going  upon  this  land  while  it  was  not  open  for  settlement.  He  can- 
not be  permitted  to  claim  that  the  land  is  << public  laud"  for  the  pur- 
pose of  settlement  thereon,  and  at  the  same  time  say  that  it  can  not  be 
regarded  as  ^<  public  land"  for  any  other  use.  He  settled  upon  the  laud 
in  order  to  obtain  a  title  from  the  United  States,  not  from  the  State  of 
Michigan. 

He  first  tendered  a  declaratory  statement  for  this  land  on  January  30, 
1889,  at  the  Marquette  land  ofiBce,  which  shows  that  he  then  regarded 
it  as  <^  public  land."  On  the  rejection  of  his  statement  he  appealed  to 
your  office,  on  the  ground  that  ^^  said  lands  have  not  been  railroad  lands 
since  the  joint  resolution  of  1862,  and  the  relinquishment  under  it, 
whereby  the  said  State  of  Michigan  received  in  lieu  other  lands  else- 
where." 

In  his  final  proof  made  March  19, 1890,  he  swore  that  he  settled  upon 
the  land  December  11, 1888,  and  moved  with  his  family  thereon  on  Jan- 
uary 10, 1889,  and  had  lived  there  since.  He  thu8  gained  a  priority  of 
settlement,  and  became  the  first  settler,  as  the  land  officers  found  in 
awarding  him  the  land ;  but  such  priority  should  not  be  awarded  to  one 
disqualified  to  make  such  settlement.  After  making  such  a  record  he 
should  be  held  estopped  from  claiming  that  the  tract  was  not  ^^  public 
land,"  when  such  claim  is  made  for  the  sole  purpose  of  enabling  him  to 
evade  the  inhibition  of  the  statute.  If  he  was  disqualified  to  make  set- 
tlement December  11,  1888,  by  reason  of  said  inhibition,  that  disquali- 
fication continued. 

The  fifth  section  of  the  act  of  March  2, 1889,  allowed  settlers  on  lands 
forfeited  by  that  act,  who  should  desire  to  enter  the  same  under  the 
homestead  law,  when  making  final  proof,  <'  for  the  time  they  have  al- 
ready resided  upon  and  cultivated  the  same." 

This  provision  gave  homestead  settlers  the  same  privilege  in  count- 
ing the  time  of  their  residence  upon  forfeited  land  as  if  they  had  settled 
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upon  <<  public  land."  Any  disqualification  on  the  part  of  such  settler 
which  would  prevent  his  legal  settlement  on  ^<  publfc  land  "  would  attacli 
to  him  as  a  settler  on  lands  forfeited  by  said  act,  and  would  subsist  as  a 
continuing  disqualification  when  said  land  was  restored  to  the  publio 
domain  by  said  act.  Congress  did  not  intend  to  confer  this  privilege 
upon  one  disqualified  to  make  settlement.  The  same  principle  applies 
in  spirit  and  intent  to  a  pre-emption  settler. 
Your  judgment  is  affirmed. 


MINING  CLAIM— PROXEST-HBAUNG. 

Tam  ET  AL.  V.  Stobet. 

On  a  snffloient  Bbowiug  made  by  protest  the  Department  has  anthority  to  inyeati- 
gate  a  mineral  entry,  and  order  a  bearing  to  determine  whether  there  has  been 
dne  compliance  with  the  mining  law,  although  it  may  appear  that  the  adverse 
location,  set  np  by  the  protestant  was  not  made  nntil  after  the  entry  in  question 
had  been  allowed. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  March  13, 1893. 

On  August  13, 1892,  the  Department  granted  the  application  of  John 
L.  Tam  and  John  W.  Cotter,  filed  by  their  attorney,  to  have  certified 
to  this  Department  the  record  in  the  case  of  their  protest  against 
mineral  entry  No.  2223  of  the  Single  Tax  lode  claim,  Helena,  Montana, 
made  by  Lucy  M.  Storey  which  protest  was  dismissed  by  you  on  April 
13, 1892,  and  their  right  of  appeal  denied.  By  your  letter  "  N''  dated 
August  24, 1892,  said  record  was  transmitted,  and  it  is  now  before  me 
for  consideration. 

It  appears  that  said  Storey,  on  April  30, 1890,  filed  her  application 
for  patent  of  said  lode  claim,  based  upon  a  location  dated  January  1, 
1889,  and  amended  location  made  December  9,  same  year,  which  was 
recorded  on  January  4, 1890;  that  the  order  of  survey  was  made  Janu- 
ary 18, 1890,  and,  after  due  publication,  no  adverse  claim  being  filed, 
the  local  officers  allowed  said  entry  on  August  7, 1890. 

On  March  19, 1891,  a  protest  was  made  against  issuing  a  patent  upon 
said  entry  by  G.  W.  Nicholson  and  J.  W.  Shields,  alleging, — (1)  that 
said  claim  was  not  duly  located;  (2)  that  the  applicant  had  not  made 
the  required  expenditures  for  improvements  on  said  claim,  and  had  not 
expended  over  fifty  dollars  in  its  development;  and  (3)  that  there  have 
not  been  made  upon  said  claim  five  hundred  dollars  worth  of  improve- 
ments for  its  development,  or  for  any  other  purpose.  Accompanying 
said  protest  were  filed  ex  parte  affidavits,  in  wliich  it  is  alleged  that  at 
date  of  said  application  the  improvements  made  by  the  applicant  woiild 
not  exceed  the  sum  of  sixty  dollars. 

On  August  25, 1891,  counsel  for  applicant  filed  in  your  office  an 
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amended  abstract  of  title,  showing  that  the  applicant  had  acquired 
title  to  the  Addie  Laura  claim,  located  on  April  8, 1889.  With  said 
abstract  of  title  was  also  filed  the  affidavit  of  the  applicant,  in  which 
she  swears  that  she  purchased  said  Addie  Laura  mine,  and  afterwards 
located  the  same  premises  as  the  Single  Tax  mine;  that  she  should 
have  stated  in  her  application  for  patent  to  the  Single  Tax  mine  that 
her  title  had  been  acquired  by  conveyance  and  location.  At  the  same 
time  four  other  affidavits  were  filed,  alleging  that  improvements  were 
made  on  said  claim  during  the  year  1891  to  the  amount  of  $250  and 
one  witness  swears  <^  that  folly  one  thousand  dollars  has  been  expended 
on  said  mine  in  its  development." 

On  IS'ovember  3, 1891,  you  dehied  said  protest. 

Afterwards,  to  wit,  on  April  7, 1892,  John  L.  Tam  and  John  W.  Cot- 
ter filed  a  protest,  alleging, — (1)  that  said  claimant  ha^s  failed  to  lo<:ate 
said  claim  and  fix  the  boundaries  thereof,  as  required  by  law;  (2)  that 
she  had  not,  at  the  time  .ind  place  of  posting  location  notice,  disco  veied 
a  mineral-bearing  vein;  (3)  that  she  never  made  or  caused  to  be  made 
or  done  five  hundred  dollars  worth  of  work  of  improvement  upon  said 
Single  Tax  lode  claim,  or  the  ground  embraced  therein;  (4)  that  said 
protestants  are  the  owners  of  an  undivided  interest  in  the  ^'  Single 
Out"  and  "Double  Out^'  lode  claims,  which  include  the  ground  em- 
braced in  the  said  Single  Tax  lode  claim,  and  that  said  Single  Out  and 
Doable  Out  lode  claims  were  duly  located  by  said  protestants,  "  and 
that  the  said  locations  are  still  subsisting  and  valid."  Accompanying 
said  protest  are  numerous  affidavits  tending  to  sustain  said  allegations. 

Youdismissedsaid  protest  because  the  first  three  allegations  contained 
therein  were  included  in  said  protest  of  Kicholson  and  Shields,  and  the 
foarth  allegation  did  not  show  when  said  Single  Out  and  Double  Out 
locations  were  made,  or  that  the  protestants  or  their  "  predecessors  in 
interest "  had  any  title  to  the  ground  covered  by  said  locations  prior  to 
the  appropriation  of  the  same  by  the  Single  Tax  application  when  they 
might  have  protected  their  interest  by  filing  adverse  claims.  In  said 
departmental  decision  it  was  stated — 

It  is  quit*)  eTident  that  if  the  allegations  in  said  protest  he  true,  patent  ought  not  to 
issue  on  said  entry,  and  under  the  authority  of  the  rulings  of  this  Department  in 
the  casett  of  Bodie  Tunnel  and  Mining  Company  v.  Bechtel  Consolidated  Mining 
Company  et  al.  (1  L.  D.,  584>590),  Bright  et  al.  v.  Elkhom  Mining  Company  (8  L.  D., 
122-126),  Weinstein  et  al,  v.  Granite  Mountain  Mining  Company  (14  L.  D.,  68),  the 
protestants  should  have  a  hearing  before  this  Department  upon  their  appeal  from 
the  rejection  by  yon  of  their  protest,  asking  that  the  allegations  therein  be  investi- 
gated. 

The  record  has  been  carefully  examined,  and  there  is  a  great  dis- 
crepancy between  the  statements  in  the  affidavits  submitted  by  said 
protestants  and  those  submitted  by  the  claimant  with  her  amended 
abstract  of  title,  if  the  former  be  true,  as  stated  in  said  departmental 
decision  granting  the  writ  of  certiorari,  patent  ought  not  to  issue  on  said 
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entry.  This  conflict  of  statements  in  said  affidavits  cannot  well  be 
determined  without  a  hearing  before  the  local  officers,  where  the  wit- 
nesses may  be  brought  face  to  febce  and  be  subject  to  cross-ezamination. 

If  it  be  conceded  that  the  protestants  did  not  make  their  loca- 
tions until  after  said  entry  was  allowed,  still  the  Department  has  au- 
thority to  order  a  hearing  to  determine  whether  there  has  been  due 
compliance  with  the  mining  law.  Alice  Placer  Mine  (4  L.  D.,  314) ; 
Sweeney  v.  Wilson  et  al.  (10  L.  D.  157);  Devereux  et  al.  v.  Hunter  etoL 
(11  L.  D.,  214) ;  Apple  Blossom  Placer  v.  Cora  Lee  Lode  (14  L.  D.,  641). 

In  the  case  of  Lee  v.  Johnson  (116  17.  S.,  48,  52),  the  supreme  court 
said — 

So,  in  the  present  case,  the  Secretary  of  the  Interior  oame  to  the  oondnaion,  from 
the  evidence  returned  by  the  register,  that  Johnson  most  be  considered  not  as  a  loum 
fide  homestead  claimant,  acting  in  good  faith,  bat  as  one  seeking,  by  a  seeming  com- 
pliance with  the  forms  of  law,  to  obtain  a  tract  of  land  for  his  son-in-law,  who  had 
previoasly  exhausted  his  homestead  privileges,  observing  that  the  element  of  good 
faith  is  the  essential  foundation  of  all  valid  claims  under  the  homestead  law.  Un- 
der these  droumstances,  so  far  from  having  exceeded  his  jurisdiction  in  directing  ft 
cancellation  of  the  entry,  he  was  exercising  only  that  Just  supervision  which  the 
law  vests  in  him  over  aU  proceedings  instituted  to  acquire  portions  of  the  pubUo 
lands. 

In  the  case  of  Enight  v.  United  States  Land  Association  (142  U.  B^ 
161-181),  the  late  Justice  Lamar,  speaking  for  the  court,  said — 

The  Secretary  is  the  guardian  of  the  people  of  the  United  States  over  the  public 
lands.  The  obligations  of  his  oath  of  ofiBce  oblige  him  to  see  that  the  law  is  carried 
out  and  that  none  of  the  public  domain  is  wasted  or  is  disposed  of  to  a  party  not 
entitled  to  it.  He  represents  the  government,  which  is  a  party  in  interest  in  every 
case  involving  the  surveying  and  disposal  of  the  public  lands. 

In  the  exercise  of  this  well  recognized  supervisory  authority,  in  my 
judgment,  the  case  at  bar  is  one  that  requires  a  further  investigation 
to  ascertain  whether  the  requirements  of  the  mining  law  have  been 
duly  complied  with  by  the  claimant. 

You  will  accordingly  direct  the  local  officers  to  duly  order  a  hearing, 
at  which  the  protestants  will  have  an  opportunity  to  show  that  the 
claimant  has  not  complied  with  the  requirements  of  the  mining  law, 
and  she  will  be  aUowed  to  furnish  testimony  showing  the  validity  of 
her  said  entry. 

Your  decision  denying  the  application  for  a  hearing  is  reversed. 
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FRACTICE-APPEAL-NOTICK. 

EADS  V.  Habtshobn. 

One  who  appeals  to  the  Departineut,  from  a  decision  of  the  General  Land  Office  af- 
firming an  order  of  the  register  and  receiver  rejecting  an  application  to  enter, 
is  not  required  to  give  notice  of  such  appeal  to  a  subsequent  applicant  for  the 
same  tract,  whose  application  has  been  suspended  during  the  pendency  of  the 
proceedings  on  appeal. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  March  14j  1893. 

On  October  3, 1892,  you  transmitted  the  papers  in  the  matter  of  the 
appeal  of  Bichard  Hartshorn  from  your  decision  of  July  12, 1892,  sus- 
taining the  action  of  the  local  officers  in  rejecting  his  application  to  make 
homestead  entry  of  the  8W.  i  of  Sec.  13,  T.  13  K,  B.  4  E.,  Oklahoma 
land  district. 

In  your  decision,  after  rendering  judgment  as  above,  yon  added  the 
following: 

On  November  28, 1891,  one  Joseph  L.  Kads  presented  an  application  to  enter  the 
8W.  i  of  Sec.  13,  T.  13  N.,  B.  4  £.,  which  was  suspended  pending  action  on  Harts- 
horn's application.  On  January  11,  1892,  J.  A.  Wilson  presented  an  applidation  for 
the  same  tract,  which  was  suspended  pending  action  on  the  prior  applications  of 
£ads  and  Hartshorn.  Ton  will  hold  said  applications  of  Eads  and  Wilson  (which 
are  herewith  returned)  in  abeyance  until  final  action  is  taken  on  the  Hartshorn 
application. 

The  Department  is  now  in  receipt  of  a  motion  filed  by  counsel  for 
Eads^  askiug  that  Hartshorn's  appeal  be  dismissed — 

For  the  re^Lson  that  said  Hart-shorn  did  not  give  said  Eads  any  notice  of  said  ap- 
peal.   (See  11 L.  D.,  page  621,  case  of  Horace  H.  Barnes.) 

The  case  above  cited  suggests  no  reason  why  Hartshorn's  appeal 
should  be  dismissed.  Said  case  held  that  oue  Burrows  was^  ^^  by  rea- 
son of  his  subsisting  entry^"  entitled  to  notice  of  Barnes'  appeal.  In 
the  case  at  bar,  Eads  has  no  subsisting  entry,  and  therefore  Hartshorn 
was  not  required  to  serve  him  with  notice  of  appeal.  (Hiram  Brown 
ei  aZ.,  13  L.  D.,  392.) 

The  motion  to  dismiss  is  therefore  overruled. 


HOMESTEAD— COMMUTATION— RESIDENCB. 

Fbancis  a.  Lookwood. 

The  fourteen  months  of  residence  required  of  a  commuting  homesteader  by  section 
•     2301;  R.  S.,  as  amended  by  section  6,  act  of  March  3,  1891,  must  be  computed 
from  the  date  of  the  original  entry. 

l^rst  AssisUmt  Secretary  Chandler  to  the  Commissioner  of  the  Ocneral 

Land  Office^  March  15y  1893, 

On  March  18, 1891,  Francis  A.  Lockwood  filed  in  the  land  office  at 
WatervOle,  Washington,  his  application  (No.  150)  for  the  homestead 
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entry  of  the  N  W.  i  of  the  IST  W.  i  of  Sec.  8,  and  the  I^.  J  of  the  liTB.  i 
and  the  NE.  i  of  the  NW.  J  of  Sec.  7,  T.  28  N.,  R.  26  E.,  W.  M. 

On  August  12y  1891,  he  gave  notice  of  his  intention  to  make  final 
proof  in  support  of  his  claim  before  the  local  office  on  September  23, 

1891,  which  notice  was  duly  posted  and  published. 

On  September  23, 1891,  he  made  final  proof,  showing  that  he  settled 
on  said  land  about  the  middle  of  May,  1890,  when  he  built  a  house 
thereon,  into  which  he  moved  with  his  wife  and  four  children  on  June 
2, 1890;  that  he  had  lived  there  thereafter,  and  broken  forty  acres  of 
land,  dug  two  wells,  set  out  thirty  fruit  trees,  and  made  over  a  mile  of 
fence,  all  of  the  estimated  value  of  from  $450  to  9500. 

His  final  proof  was  approved,  and  on  said  September  23, 1891,  he 
was  allowed  to  make  commuted  cash  entry  {^o.  271)  of  said  land, 
under  section  2301  of  the  Revised  Statutes,  and  received  final  certifi- 
cate and  receipt  therefor. 

The  papers  were  transmitted  to  your  office,  and  by  letter  of  May  12, 

1892,  you  suspended  said  entry  ^^for  the  reason  that  proof  was  not 
made  in  conformity  with  section  6  of  the  act  of  March  3, 1891,  which 
requires  fourteen  months  residence  from  date  of  entry,"  and  directed 
that  when  the  entryman  could  show  such  residence  he  should  be  i^er- 
mitted  to  submit  supj elemental  proof  without  re  advertising. 

From  this  decision  an  appeal  has  been  taken  to  this  Department 
The  ground  upon  which  it  is  based  is  sufficiently  set  forth  in  the  fifth 
specification,  as  follows : 

Error  not  to  have  held  that  olaimaDt  herein,  by  his  actual  settlement,  residence, 
cnltiyation  and  valuable  improvements  on  said  land  prior  to  act  of  March  3, 1891, 
initiated  his  claim  thereto,  and  had  acquired  vested  rights  in  and  to  said  land  prior 
to  the  date  of  said  act,  under  and  by  virtue  of  the  homestead  laws  then  existing. 
Sec.  3,  Act  May  13, 1880. 

The  sixth  section  of  the  act  of  March  3, 1891  (26  Stat.,  1095),  amends 
section  2301  of  the  Revised  Statutes  so  that  it  reads  as  follows : 

Sec.  2301.  Nothing  in  this  chapter  shall  be  so  construed  as  to  prevent  any  person 
who  shaU  hereafter  atvail  himself  of  the  benefits  of  section  2289,  from  paying  the 
minimum  price  for  the  quantity  of  land  so  entered  at  any  time  after  the  expiration 
of  fourteen  calendar  months  from  the  date  of  such  entry,  and  obtaining  a  patent 
therefor,  upon  making  proof  of  settlement  and  of  residence  and  onltivation  for 
such  period  of  fourteen  months. 

Before  amendment  this  section  read : 

Nothing  in  this  chapter  shall  be  so  construed  as  to  prevent  any  person  who  has 
availed  himself  of  the  benefits  of  section  2289,  from  paying  the  minimum  price  for 
the  quantity  of  land  so  ent>ered,  at  any  time,  before  the  expiration  of  the  five  years, 
and  obtaining  a  patent  therefor  from  the  government,  as  in  other  cases  directed  by 
law,  on  making  proof  of  settlement  and  cultivation  as  provided  by  law,  granting 
pre-emption  rights. 

Section  2289,  above  referred  to,  provides  that  certain  qualified  per- 
sons *^  shall  be  entitled  to  enter  one  quarter  section  or  a  less  quantity 
of  unappropriated  public  lands." 
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When  Lockwood  filed  his  application  to  enter  said  land  on  March  18, 
1891,  he  accompanied  it  with  the  osnal  affidavit  that  he  had  filed  his 
application  <^  for  an  entry  nnder  Section  2289,  Bevised  Statates."  He 
thereby  ^^  availed  himself  of  the  benefits  of  section  2289 "  within  the 
meaning  of  said  section  2201,  above  cited,  and  he  did  so  after  the  pas- 
sage of  the  act  of  March  3, 1891.  His  case  comes,  therefore,  within 
the  express  terms  of  said  section  2301,  as  amended  by  said  act.  He 
eonld  not  legally  make  final  proof  and  purchase  the  land  until  ^'  after 
the  expiration  of  fourteen  calendar  months  from  the  date  of  said  entry.'' 

It  is  contended  that  by  the  third  section  of  the  act  of  May  14, 1880 
(21  Stat.,  140),  his  residence  relates  back  to  the  date  of  his  settlement. 

That  section  provides  as  follows  : 

Sec.  3.  That  any  settler  who  has  settled,  or  shall  hereafter  settle,  on  any  of  the 
pnblio  lands  of  the  United  States,  whether  surveyed  or  unsorveyed,  with  the  in- 
tention of  claiming  the  same  nnder  the  homestead  laws,  shall  be  allowed  the  same 
time  to  file  his  homestead  application  and  perfect  his  original  entry  in  the  United 
States  Land  Office  as  is  now  allowed  to  settlers  under  the  pre-emption  laws  to  put 
their  claims  on  record,  and  his  right  shall  relate  back  to  the  date  of  settlement,  the 
same  as  if  he  had  settled  under  the  pre-emption  laws. 

A  settler  nnder  the  pre-emption  laws  on  snrveyed,  unoflfered  land 
has  three  months  after  settlement  thereon  within  which  to  pnt  his  claim 
on  record,  and  in  the  application  of  the  provisions  of  this  act  to  the 
right  of  commntation  as  it  stood  nnder  section  2301,  prior  to  amend- 
ment, it  has  been  held  by  the  Department  that  the  purchaser  is  entitled 
to  have  his  period  of  residence  computed  from  the  time  of  settlement. 
Clark  S.  Kathan,  5  L.  D.,  94.  The  reasons,  however,  that  led  to  such 
holding  do  not  reach  the  question  as  presented  under  the  law  as  it  now 
stands. 

The  only  limitation  in  time  within  the  five  year  period,  placed  on 
the  right  of  commutation  originally,  is  found  in  the  words  ^<on  mak- 
ing proof  of  settlement  and  cultivation  as  provided  by  law,  granting 
pre-emption  rights,"  and  under  this  provision  the  Department  very 
properly  allowed  the  commuting  homesteader  credit  for  residence  from 
the  date  of  his  settlement,  in  view  of  the  enlarged  settlement  rights 
conferred  by  the  act  of  1880,  and  the  fact  that  the  period  of  residence 
required  under  the  prcrcmption  law  was  not  statutory  but  a  depart- 
mental regulation,  established  to  secure  an  assurance  of  good  faith  on 
the  part  of  the  settler. 

But  section  2301,  as  amended,  contains  a  specific  requirement  in  the 
matter  of  residence  that  removes  the  question  now  at  issue  from  the 
line  of  reasoning  adopted  in  the  Kathan  case.  The  right  of  commuta- 
tion can  now  only  be  exercised  "  after  the  expiration  of  fourteen  calendar 
months  jfrom  the  date  of  such  entry  ....  upon  making  proof  of 
settlement  and  residence  and  cultivation  for  such  period  of  fourteen 
months."  The  terms  *^so  entered"  and  "such  entry"  in  the  section 
taken  and  accepted  in  their  ordinary  sense,  as  used  in  the  statutes  and 
employed  in  the  land  department,  can  only  mean  the  recorded  claim 
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of  the  settler  made  upon  due  application  and  payment  of  the  leqnisite 
fees,  and  it  is  firom  the  date  of  this  ^^  entry"  that  the  period  of  resi- 
dence mnst  now  be  computed  if  ^^  settlement  is  not  accepted  as  the 
equivalent  of  such  ^<  entry.''  It  is  true  that  the  Department  has  in 
some  cases,  for  the  protection  of  a  settlement  right,  held  that  it  was, 
under  the  act  of  1880,  the  initiation  of  an  entry,  and  as  such  to  be  in- 
cluded therein,  but  no  such  question  is  involved  herein.  The  general 
right  of  the  homesteader  to  hold  the  land  by  virtue  of  his  settlement 
and  without  an  entry,  may  be  conceded  without  recognizing  the  special 
privilege  to  submit  commutation  proof. 

Now,  as  heretofore,  the  homestead  settler  who  takes  a  claim  and  Uvea 
thereon  five  years  is  entitled  to  credit  for  residence  from  the  date  of  his 
settlement,  but  if  he  desires  to  commute  he  must  show  a  period  of  four- 
teen months'  residence  from  the  date  of  his  entry.  The  language  of 
the  statute  permits  no  other  conclusion.  In  framing  its  provisions  it 
was  the  evident  purpose  of  Congress  to  imx)ose  such  restrictions  upon 
the  right  of  commutation  as  to  ensure  the  establishment  of  an  actual 
residence  on  the  land,  and  this  purpose  is  all  the  more  apparent  when 
it  is  remembered  that  the  same  act  that  amended  this  action  repealed 
the  pre-emption  law  outright,  thus  limiting  the  exercise  of  the  settle- 
ment right  to  the  homestead  law  with  its  longer  period  of  residence. 
Your  judgment  is  therefore  afi^med. 


BBLINQUISHMENT— FRAIJB--APPLICATION  TO  ENTEB. 

Hamilton  v.  Habbis  et  al. 

A  charge  of  fraud  in  proo^ring  a  Telinqoisliment  will  not  be  inquired  into  as  between 
a  contestant  who  files  said  relinquishment  and  another  party  haying  possession 
of  a  prior  relinquishment  that  is  not  filed,  where  on  the  charge  made  by  the  con- 
testant and  the  showing  thereunder  the  entry  under  attack  should  be  canceled. 

First  Assistant  Secretary  Ohandler  to  the  Oommissianer  of  the  General 

Land  Office^  March  15^  1893. 

The  land  involved  in  this  appeal  is  the  N  W.  ^  of  Sec.  28,  T.  28  N., 
B.  5  E.,  Seattle,  Washington,  land  district. 

The  record  shows  that  Sarah  B.  Dunlap  flOied  pre-emption  declaratory 
statement  for  said  land  August  21, 1889,  alleging  settlement  June  1, 
1889.  On  June  25, 1890,  Charles  Ott  made  homestead  entry  of  said 
tract.  On  October  18, 1890,  Mrs.  Dunlap  offered  final  proof  before  the 
clerk  of  the  probate  court  at  Snohomish,  where  Alexander  Hamilton 
appeared  and  filed  a  protest  against  her  proof,  alleging  that  she  had 
failed  to  comply  with  the  law  in  the  matter  of  residence  on  and  culti- 
vation of  the  land.  A  hearing  was  had  before  the  local  officers,  Jan- 
uaiy  15, 1891,  and  firom  the  record  on  April  28, 1891,  held  that  the 
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eborges  were  sastaioed  and  recommended  that  the  final  proof  be  re- 
jected«    They  also  decided  that —     • 

It  farther  Appears  that  one  Charles  Ott  made  homestead  entry  No.  13^384  on  June 
25, 1890,  for  said  tract,  and  that  this  protest  was  filed  hy  Alexander  Hamilton  for 
hie  benefit,  he  having  no  means  of  any  nature  whatsoeyer  to  carry  on  a  contest.  We 
are  therefore  of  the  opinion  that  the  land  shonld  be  held  snbjeot  to  the  homestead 
entry  of  the  said  Charles  Ott,  and  that  the  pre-emption  declaratory  statement  of 
Sarah  B.  Dnnlap  should  be  canceled. 

It  is  not  shown  by  the  record  when  the  parties  received  notice  of  this 
decision  or  wheth^  it  was  ever  setved  on  them.  Ko  appeal  seems  to 
have  been  taken. 

On  Febrnary  2^^  1891,  and  before  the  decision  in  the  local  office  had 
been  ^ven,  Sarah  B.  Dnnlap  filed  an  affidavit  of  contest  against  the 
entry  of  Ott,  alleging  fitilure  to  settle  upon  and  cultivate  said  land,  and, 
npon  information  and  belief^  tha^t  he  made  said  entry  for  speculative 
purposes  and  has  sold  all  his  right  to  the  same  for  a  valuable  consider- 
ation. There  is  a  pencil  memorandum  on  this  paper :  <<  Held  subject  to 
contestr  Hamilton  «.  Dnnlap.^ 

On  May  6, 1891,  Hamilton  presented  his  soldiers^  declaratory  state- 
ment for  said  land  and  the  same  was  '^refused  because  the  tract  applied 
for  is  included  In  the  homestead  entry  13,384  of  Charles  Ott,  and  also 
in  the  pre-emption  declaratory  statement  14,663  of  Sarah  B.  Dnnlap,  on 
which  final  proof  has  been  made  and  which  is  now  pending  on  appeal 
from  office  decision  in  the  case  of  Hamilton  v.  Dnnlap."  Hamilton  ap- 
pealed. 

On  May  11, 1891,  Mrs.  Dunlap filed  an  "amended"  affidavit  alleging, 
in  addition  to  the  other  charges,  that  Ott  has  relinquished  his  right 
and  that  she  is  not  the  purchaser  of  and  has  no  interest  in  said  relin- 
qutshmetrt. 

On  May  12, 1891,  notice  of  contest  was  issued  on  the  chatges  made 
by  Mrs.  Dunlap,  fixing  the  date  of  hearing  July  8,  following,  and  oti 
May  22,  Ott  accepted  service  of  the  same. 

On  the  same  day  Mrs.  Dunlap  presented  her  application  to  ma^e 
homestead  entry  for  said  tract,  together  with  the  relinquishment  of 
Charles  Ott  made  and  exeouted  that  day.  This  is  endorsed:  «< Pre- 
sented May  22, 1891,  and  suspeivded  p^din^  appeal  •of  Alex.  Hampton 
iSrotn  reftisal  of  Ms  soldiers'  declaratory  statement."  Mrs.  Dunlap  iap- 
pealed. 

There  is  in  the  files  another  relinquishment  from  Ott  dated  and  ac- 
knowledged October  16, 1890.  There  is  no  file  mark  on  this  but  the 
register  reports  that  it  was  presented  by  Hamilton  and  filed  May  26, 
1891,  and  at  the  same  time  he  presented  affidavits  of  Ott  and  wife 
and  himself.  It  is  charged  in  the  affidavit  of  Ott  that  Mrs.  Dunlap 
procured  his  relinquishment  by  fraudulent  representations^  that  she 
stated  to  hin  that  the  case  of  Hamilton  i?.  Dunlap  had  been  decided  in 
her  ^vor  and  that  sheidesired  thcrella^ishm^nt  simply  to  avoid  delay 
12771— voii  ie^.^-^19 
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in  getting  an  order  from  the  General  Land  Office  canceling  his  entry. 
He  says : 

that  beoanse  of  his  poverty  he  was  unable  to  bear  the  expense  of  a  protest  and 
hearing  against  the  said  Sarah  B.  Dnnlap  for  which  reason  he,  on  the  16th  day  of 
October,  1890,  for  a  valnable  consideration  executed  a  relinquishment  of  his  said 
homestead  and  deliTered  the  same  to  one  Alexander  Hamilton;  that  the  said  Hamil- 
ton thereupon  filed  a  protest  against  the  allowance  of  a  proof  by  the  said  Dnnlap^ 

Hamilton  in  Ms  affidavit  says: 

That  said  relinquishment  was  duly  made  by  said  Ott  on  October  16, 1S90,  and  de- 
Uveredto  affiant — ^he— eaid  affiant  paying  a  valuable  consideration  therefor^  and  has 
since  said  last  named  date  been  in  his  possession. 

In  the  consideration  of  Hamilton's  appeal  from  the  action  of  the 
local  officers  in  r^ecting  his  applicat  ion  to  file  soldiers'  dedaratory 
statement)  yon  considered  the  entire  record  in  the  case  indnding  Mrs. 
Dunlap's  appeal  from  the  suspension  of  her  homestead  appIicatioii| 
and  made  an  examination  of  the  testimony  taken  in  the  protest  case  of 
Hamilton  v.  Dnnlap,  from  which  there  was  no  appeal,  and  by  letter  of 
Kovember  9, 1891,  yon  decided  that  the  final  proof  of  Mrs.  Dunlap  in 
her  pre-emption  should  be  r^ected,  the  filing  canceled  and  that  mat- 
ter closed^  that  Otf  s  homestead  entry  should  also  be  canceled,  ^<  with 
the  right  of  Mrs.  Dunlap  to  make  homestead  entry  of  the  laind*^ 

Hamilton  filed  a  motion  for  rehearing  on  the  grounds:  (1)  That  Mrs. 
Dunlap  weU  knew  when  she  procured  Ott^s  relinquishment  that  he  ^^had 
prior  thereto  given  his  relinquishment  to  this  petitioner,  and  that  she 
well  knew  the  purposes  for  which  said  reUnquishment  had  been  made," 
and  (2)  That  she  had  married  and  left  for  parts  unknown  and  tiiat  her 
attorneys  were  holding  said  land  through  ^^  a  figure-head  to  sare  the 
land  for"  her  father.  By  letter  of  April  23, 1892,  you  denied  said 
motion  on  the  ground  that  the  showing  was  not  sufficient.  Hamilton 
appealed,  assigning  as  error: 

Fiist.  The  Honorable  Commissioner  erred  in  oyermling  the  motion  of  Alezander 
Hamilton  for  a  rehearing  on  the  ground  that  said  motion  was  insnffloient  and  the 
ftirther  ground  that  rule  of  practice  78  had  not  been  complied  with. 

Second.  That  the  Honorable  Commissioner  erred  in  his  decision  Kovember  9th, 
1891,  oyer-mling  the  decision  of  the  Honorable  register  and  receiyer  at  Seattle,  sus- 
pending the  H.  E.  application  of  Sarah  B.  Dunlap,  (now  Sarah  B.  Harris). 

Third.  The  Honorable  Commissioner  erred  in  holding  that  the  relinquishment  of 
Ott,  procured  by  misrepresentation  and  fbaud  could  possibly  enure  to  the  1)enefit  of 
the  holder  thereof,  Sarah  B.  Dunlap. 

Fourth.  The  Honorable  Commissioner  erred  in  holding  that  Sarah  B.  Dunlap  could 
file  her  H.  E.  until  that  of  Charles  Ott  had  been  canceled  and  the  record  thereby 
cleared;  that  said  record  could  not  be  cleared  by  the  filing  of  a  relinquishment  pro- 
cured by  fraud  and  misrepresentation. 

Fifth.  The  Honorable  Commissioner  erred  in  refusing  to  allow  said  Alexander 
Hamilton  an  opportunity  to  show  fraud  and  non-compliance  with  the  law  on  the 
part  of  H.  £.  claimant  Sarah  B.  Dunlap,  now  Sarah  B.  Harris. 

Sixth.  The  Honorable  Commissioner  erred  in  oyermling  the  motion  to  dismiss  the 
appeal  of  said  Sarah  B.  Dnnlap,  upon  the  ground  that  the  order  suspending  the  H. 
E.  application  of  said  Dunlap  was  not  an  order  fix>m  which  an  appeal  would  lie. 
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I  do  not  deem  it  necessary  to  go  into  the  old  case  of  Hamilton 
V,  Dunlap,  only  so  far  as  may  be  necessary  to  determine  the  bona  fides 
of  the  parties.  That  case  has  long  since  become  res  adjudioatay  and 
the  living  question  before  me  now  is  as  to  which  of  these  two  parties  is 
entitled  to  enter  this  land. 

It  is  shown  by  the  testimony  that  the  land  in  dispute  was  formerly 
embraced  in  the  homestead  entry  of  Dennis  O'Leary,  made  April  14, 
1888,  and*  as  the  result  of  a  contest  brought  by  A.  A.  Dunlap,  the 
former  husband  of  the  defendant  that  entry  was  canceled.  A  few  days 
before  it  was  canceled  on  the  records  of  the  local  of&ce,  however,  said 
Dunlap,  while  at  work  on  the  lau  d,  was  killed  by  afaUiug  tree.  Prior 
to  his  death  he  had  built  a  house  on  the  land  in  which  he  and  his  wife 
La<l  resided  for  some  months,  and  he  had  made  other  valuable  improve- 
ments thereon.  Alter  her  husband's  death  Mrs.  Dunlap  filed  her  pre- 
emption declaratory  statement  for  the  tract.  On  May  5, 1891,  seven 
days  afber  the  date  of  the  decision  of  April  28, 1891,  HamUton  presented 
his  soldier's  declaratory  statement  which  was  refused  because  of  the 
entry  of  Cbarles  Ott,  who,  the  local  officers  found,  had  a  subsisting  entry 
on  the  land.  Hamilton's  protest  against  the  final  proof  of  Mrs.  Dunlap, 
defeated  her  pre-emption  claim,  but  it  did  not  clear  the  record  so  that 
his  filing  could  be  accepted.  The  fact  that  he  had  Ott's  relinquishment 
in  his  possession  availed  him  nothing;  to  be  of  any  virtue  it  should 
have  been  made  of  record.  Bat  there  was  also  Mrs.  Dunlap's  contest 
against  the  land,  so  that,  in  no  events  could  his  application  have  been 
received. 

Now,  on  May  22,  following,  Mrs.  Dunlap  presented  to  the  local  offi- 
cers the  relinquishment  of  the  only  legal  claim  that  then  encumbered 
the  record,  and  with  it  her  homestead  application  for  the  land.  The 
relinquishment  by  Ott  therefore,  cleared  the  record  for  Mrs.  Dunlap's 
entry  subject  of  course  to  final  action  on  Hamilton's  application.  The 
lihngof  this  relinquishment,  together  with  the  affidavits  of  Ott  and 
Hamilton  subsequently  filed,  certainly  make  a  strong  prima  facie  case 
in  favor  of  Mrs.  Dunlap,  tor  the  reason  that  he — Ott — admits  under 
oath,  the  truth  of  the  allegations  in  her  original  and  amended  affida- 
vits of  contest,  and  it  is  my  judgment  that  the  showing  is  amply  suffi- 
cient to  warrant  the  cancellation  of  Ott^s  entry.  I  am  therefore  of  the 
opinion  that  Mrs.  Dunlap's  application  to  enter  the  land  should  be 
received  as  of  the  date  it  was  tendered,  subject  to  her  future  compli- 
ance with  the  law. 

I  do  not  think  the  charge  of  fraud  against  Mrs.  Dunlap  in  procuring 
Ott^s  relinquishment  is  one  that  the  department  should  inquire  into 
under  the  circumstances.  Ott's  entry,  or  rather  his  holding  the  land 
under  his  entry,  was  clearly  wrongful,  according  to  his  own  state- 
nient.  He  says  he  had  no  interest  whatever  in  his  homestead  entry 
from  October  W,  1890.    He  is  complaining  of  the  fraud  only  so  far  as 


292  DECISIONS  RELATING  TO  THE  PUBLIC  LAND& 

to  protect  his  friend  Hamilton  who  is  the  real  party  in  interest.  Ham- 
ilton having  obtained  no  legal  right  to  the  land  is  in  no  iK>sition  to  ask 
the  Department  to  aid  him. 

There  have  been  other  motions  filed  in  the  conrse  of  these  complicated 
proceedings  that  I  have  not  mentioned,  preferrmg  to  decide  the  case 
on  its  merits  and  not  discnss  the  side  issaes,  for  the  reason  that  they 
do  not  affect  directly  the  substance  of  the  controversy,  as  I  have  de- 
fined it. 

It  seems  that  Oharles  T.  Brewer  presented  his  homestead  application 
for  said  land  January  26, 1892,  and  the  same  was  refased  by  the  local 
officers  <^  because  the  tract  applied  for  is  embraced  in  the  applicatioii 
of  Barah  B.  Dunlap  to  enter  as  a  homestead  and  the  application  of 
Alexander  Hamilton  to  file  a  soldier's  declaratory  statement  and  now 
pending."  He  appealed  and  you  by  letter  of  April  23, 1892,  affirmed 
their  action,  as  it  was  in  accordance  with  rule  53,  Bules  of  Practioe. 
He  also  appealed  assigning  error  as  follows: 

1.  It  wae  eiTor  to  hold  that  thiB  appellanfa  AppUcatLon  had  been  properly  x»- 
Jected. 

2iid.  It  was  error  to  hold  that  said  land  was  not  subject  to  entry  by  this  appeUsnt 
on  the  date  this  appeUant  applied  to  enter  said  land. 

8d.  It  was  error  to  hold  that  the  pending  applications  of  Dnnlap  and  Hamilton, 
or  either  of  them — was  a  segregation  of  the  land  from  the  body  of  the  pablio  do- 
main,  or  a  bar  to  this  appellant's  homestead  application^  duly  presented  for  said 
lands. 

4th.  It  was  error  to  hold  that  a  rnle  (as  role  63)  formnlated  for  the  administration 
of  the  law  will  be  permitted,  in  its  operation,  to  defeat  a  statutory  right  (H.  «t.  B., 
10  Copps,  page  158). 

Your  decision  afDrming  the  action  of  the  local  officers  in  the  r^ec- 
tion  of  Brewer's  application  must  be  affirmed.  There  was  pending  in 
the  local  office  the  applications  of  both  Mrs.  Dunlap  and  Hamilton  to 
enter  the  land,  which  were  prior  in  i>oint  of  time  to  Brewer's;  both 
had  appeals  pending  at  the  time  and  the  local  officers  had  r^ortod 
these  facts  to  you.    Bule  63  of  Practice,  says: 

The  looal  offieers  wiU  thereafter  (after  forwarding  their  report)  take  no  fhrther 
action  affecting  the  disposal  of  the  land  in  contest  until  instraoted  by  the  Comau*' 
sioner. 

Your  judgment  is  affirmed. 
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timbeb  culture  entry— act  or  marcu  8,  1898. 

Jeeomb  Hewitt. 

A  timber  cnltnre  entryman  who  complies  with  the  terms  of  the  law  for  the  requisite 
period,  and,  at  the  end  of  such  time,  replants  the  entire  traot/may  thereupon 
submit  final  proof  under  the  fourth  proviso  of  section  1,  aet  of  March  3,  1891,  as 
amended  hy  the  act  of  March  3, 1893. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office^  March  17, 1893. 

This  is  an  appeal  by  Jerome  Hewitt  from  your  decision  dated  March 
24, 1892,  afiSrming  the  action  of  the  register  and  receiver  in  rejecting 
his  final  proof  submitted  October  21, 1891,  in  support  of  his  timber- 
culture  entry  made  April  3, 1882,  for  the  SW.  J,  Sec.  26,  T.  Ill  ST.,  B. 
65  W.,  Huron,  South  Dakota. 

It  appears  from  your  decision,  wherein  the  facts  are  folly  stated,  that 
from  the  date  of  his  entry  until  the  spring  of  1890,  he  rendered  a  rea- 
sonable compUaDce  with  the  law.  At  that  time,  under  the  belief  that 
the  statute  required  2700  trees  per  acre,  he  plowed  up  the  trees  which 
he  had  cultivated  on  the  land  and  in  1891,  he  set  out  rooted  trees,  which 
at  the  date  of  his  proof  were  of  the  requisite  size  and  number. 

Your  decision  and  that  of  the  register  and  receiver  both  proceed  upon 
the  theory  that  notwithstanding  the  claimant's  manifest  good  faith  and 
the  fact  tbat  at  the  date  of  proof  he  had  a  sufficient  number  of  trees  on 
the  land,  yet  the  fact  tbat  such  trees,  (having  been  set  out  but  a  few 
months  before  proof)  had  not  been  cultivated  and  protected  for  the  time 
required  by  law,  was  fatal. 

Whether  or  not  Hewitt's  proof  could  be  accepted  as  showing  a  com- 
pliance with  the  timber-culture  act  of  June  14, 1878  (20  Stat.,  113),  need 
not  now  be  considered. 

The  fotirth  proviso  m  Sec.  1,  of  the  act  of  March  3, 1891  (26  Stat, 
1095),  provides — 

That  the  preparation  of  the  land  apd  the  planting  of  trees  shall  he  constraed  a# 
acts  of  cnltivation,  and  the  time  authorized  to  he  so  employed  and  actually  em- 
plOyeddiall  he  coiii])iited  as  a  part  of  the  eight  years  of  cultivation  required  by 
statute : 

By  the  act  (Public  No.  124)  making  appropriation  for  sundry  civil 
expenses  of  Hie  government,  approved  March  3,  1893,  (page  24)  such 
proviso  is  amended  by  adding  thereto  the  following  words : 

AndpreiHdeA  fHfih&r,  That  if  trees,  seeds,  or  cuttings  were  in  good  faith  planted 
as  provided  by  law  and  the  same  and  the  land  upon  which  so  planted  were  thete* 
after  in  good  faith  cultivated  as  provided  by  law  for  at  least  eight  years  by  a  person 
qualified  to  make  entry  and  who  has  a  subsisting  entry  under  the  timber  culture 
laws,  final  proof  may  be  made  without  regard  to  the  number  of  trees  that  may  havQ 
been  then  growing  on  the  land. 

Hewitt^s  acts  in  connection  with  the  land  here  in  question  meet  the  re^ 
quirements  just  outlined  and  his  proof  should  therefore  be  accepted. 
Your  judgment  rejecting  his  proof  is  accordingly  hereby  reversed 
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soldiebs'  additional  homb8tead-act  ov  mabch  8,  1808. 

Ohablbs  Holt. 

The  parchaser  in  good  Mth  of  the  certifloftte  of  a  aoldlen'  additional  liomesiead 
right,  who  locates  the  samOy  though  said  oertiflcate  is  Invalid  for  sneh  porpoee^ 
may  perfect  title  to  the  land  under  the  act  of  March  8, 1893,  on  payment  of  the 
goyemment  price. 

First  Assistant  Secretary  Chandler  to  the  OommissUmer  of  the  Oenerdl 

Land  Office^  March  17, 1893. 

I  have  considered  the  appeal  of  W.  B.  Hill,  firom  yonr  dec^on  of 
August  20, 1890,  holding  for  cancellation  soldier's  additional  home- 
stead entry  Fo.  21,785,  final  certificate  No.  9,361,  in  the  name  of  Charles 
Holt,  located  by  said  Hill  upon  the  BW.  i  of  SW.  i  of  Seo.  12,  and 
NW.  i  of  NW.  i  of  Sec.  13,  T.  8  S.,  B.  23  W.,  Kirwin,  Kansas.  Said 
entry  or  location  was  made  February  15, 1886. 

You  held  the  entry  for  cancellation  on  the  ground  that  Holt  had  sold 
and  transferred  his  right  therein  for  a  valuable  consideration  to  another 
party,  prior  to  the  date  of  entry.  Your  decision  was  based  upon  the 
ruling  of  the  Department  in  the  case  of  J.  M.  Walker  (10  Ii.  D.,  354), 
and  must  be  affirmed  unless  there  has  been  some  remedy  provided  by 
legislation. 

In  the  act  of  Oongress,  <<  making  appropriations  for  sundry  civil  ex- 
penses of  the  government  for  the  fiscal  year  ending  June  thirtieth, 
eighteen  hundred  and  ninety-four,  and  for  other  purposes,'^  approved 
March  3, 1893,  it  is  provided : 

That  where  soldier's  additional  homestead  entries  have  been  made  or  Initiated 
upon  certificate  of  the  Commissioner  of  the  General  Land  Office  of  the  right  to  make 
■uch  entry,  and  there  is  no  adverse  claimant,  and  each  certificate  is  fonnd  erroneous 
or  inyalid  for  any  capse,  the  purchaser  thereunder,  on  making  proof  of  snoh  por- 
ohase,  may  perfect  his  title  by  payment  of  the  govern ment  price  for  the  land;  but 
no  person  shall  be  permitted  to  acquire  more  than  one  hundred  and  sixty  acres  of 
public  land  through  the  location  of  any  such  certificate. 

In  the  case  at  bar,  I  find  that  under  date  of  April  20, 1883,  the  Oom- 
missioner  of  the  General  Land  Office  certified  that  Oharles  Holt  was 
entitled  to  an  additional  entry,  not  exceeding  79.75  acres;  hence  the 
entry  in  question  was  based  upon  the  certificate  of  the  Commissioner 
to  make  the  same. 

The  land  in  question  appears  to  be  occupied  for  townsite  purposes, 
but  the  inhabitants  decline  to  assert  any  claim  under  the  townsite  laws, 
and  through  the  probate  jadge  of  the  county,  have  relinquished  and 
waived  all  rights  and  claims  thereto  under  said  laws.  Hence  there  ap- 
pear to  be  no  adverse  claimants. 

The  certificate  issued  to  Holt,  and  located  by  Hill,  is  found  to  be  in- 
valid for  the  reason  before  stated. 

Hill  makes  affidavit  that  he  is  a  purchaser  in  good  faith  of  said  cer- 


DECISIONS  RELATING  TO  THE  PUBLIC  LANDS.  295 

tificate  for  a  valuable  oonsideration^  and  he  woold  seem  to  be  entitled 
to  the  relief  provided  in  the  act  of  Congress^  above  cited* 

The  papers  in  the  case  are  herewith  returned  to  your  ofSoe  for  such 
action  as  is  proper  in  the  premises. 


FBACmCB-SBOONI)  CONTIN  U ANGB-DXPOSOTTIOV* 

Ltbian  v.  Muxes. 

Where  a  case  has  been  onoe  continned  on  aooonnt  of  the  absence  of  a  material  wit- 
iieaSy  and  on  the  day  bo  fixed  for  trial  an  application  is  made  ton  an  order  to  take 
the  deposition  of  said  witnesS|  such  application  does  not  supersede  the  necessity 
of  duly  applying  for  a  ftirther  contin  nance. 

JPirst  Assistant  Becretary  Oha/ndler  to  the  OommisHoner  of  the  Oenerai 

Land  Office^  March  17j  1893. 

On  April  27y  1889,  John  W.  Miller  made  homestead  entry  (So.  306) 
of  the  S.i  of  the  KE.  ^  and  the  N.  ^  of  the  SE.:|,  Sec.  3,  T.  18  N.,  B.  3 
E.,  at  Guthrie,  Oklahoma  Territory. 

On  October  9, 1890,  Lorenzo  B.  Lyman  filed  an  affidavit  of  contest 
against  said  entry,  alleging  that  said  Miller  entered  and  occapied  said 
land  prior  to  noon  of  April  22, 1889,  in  violation  of  the  act  of  March  2, 
1889  (25  Stat.,  1006),  by  his  agent,  Oscar  W.  Payne,  who  secured  pos- 
session of  said  land  in  the  forenoon  of  April  22, 1889,  and  afterwards 
surrendered  the  possession  thereof  to  said  Miller,  under  and  by  virtue 
of  a  prior  collusive  agreement  between  them  to  that  effect.  Said  affi- 
davit was  duly  corroborated  by  said  Oscar  W.  Pajme. 

A  hearing  was  ordered  for  July  10, 1891,  at  the  local  office,  when  the 
parties  appeared,  and  said  Lyman  filed  a  motion  for  the  continuance  of 
the  case  for  thirty  days,  on  account  of  the  absence  of  said  Payne. 
Thereui>on  the  case  was  continued  to  August  26, 1891. 

On  the  latter  date  said  Lyman  filed  a  motion,  with  interrogatories,  to 
take  the  deposition  of  said  Payne.  The  local  officers  refused  said  sec- 
ond motion,  on  the  ground  that  said  application  does  not  comply  with 
the  rules  of  practice,  and  dismissed  the  case  for  want  of  proRecution. 

On  September  17, 1891,  an  appeal  was  taken,  and  by  letter  of  March 
26, 1892,  you  affirmed  the  decision  of  the  local  officers.  An  appeal  now 
brings  the  case  to  this  Department. 

The  motions  now  under  consideration  should  conform  to  Bules  20  and 
21,  Bules  of  Practice. 

The  affidavit  in  the  second  motion  makes  the  following  showing,  to 
wit: 

That  Oscar  W.  Payne  is  a  material  and  neceesary  witness  in  said  contest.  That 
said  witness  lives  in  Al-ln-we,  Cherokee  Nation,  Indian  Territory.  That  said  witness 
resides  more  than  fifty  miles  from  this  land  offlcci  and  resides  ont  of  this,  the  Okla- 
homa Territory. 
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It  is  evident  that  this  affidavit  does  not  ^^  show  "  the  existence  of  the 
facts  required  to  be  set  forth  in  the  subdivisions  of  said  Bale  20. 

It  is  contended,  however,  that  said  affidavit  substantially  complies 
with  Bules  23,  24  and  25  of  the  Bules  of  Practice.  But  these  roles  re- 
late to  the  taking  of  depositions,  and  not  to  amotion  for  a  continuance. 

Bnle  21  requires  that  <<  the  party  applying  for  a  further  continuance 
shall  at  the  ^dime  time  apply  for  an  order  to  take  the  depositions  of  the 
alleged  absent  witnesses."  While,  therefore,  said  affidavit  may  be  suffi- 
cient as  an  application  to  take  the  deposition  mentioned,  it  is  wholly 
insufficient  as  an  application  '^  for  a  further  continuance."  The  party 
must  apply  for  a  further  continuance  at  the  same  time  that  he  applies 
for  an  ord^  for  a  deposition.  An  application  for  an  order  to  take  a 
deposition  only  does  not  supersede  the  necessity  of  ^^  applying  for  a 
ftirther  contin^iance,''  and  tiie  latter  application  must  bebaaed  uponflie 
affidavit  requiied  by  said  Bule  20,  so  for  as  the  same  is  applicable. 

The  sixth  subdivision  of  Bule  20  would  not  be  applicable  where  the 
application  for  a  Airther  continuance  is  accompanied  with  an  s^pUca- 
tion  for  an  order  to  take  a  deposition,  but  the  forst  five  aubdivifiiDiis 
would  seem  to  be  entirely  applicable. 

The  contestant  presented  no  proper  ground  for  the  second  oontinu- 
ance,  and  the  local  officers  were  justified  in  refusing  said  appUcatuiD* 

Your  judgment  is  affirmed. 


W4JEtBAKT  locatio:b7-«£gregation-officiai<  JsrKQJJsar. 

NlLAL  V.  MOMULION. 

I 

An  order  of  the  (General  Land  Office  directing  the  location  of  a  miUtary  bounty  land 
warrant  upon  a  speoitio  tsaot  of  land  operates  to  aegregate  said  tract  firom  tkp 
public  domain,  and  preolndfis  the  eubaeqnent  aequisitiou  of  settlement  rigUi 
thereon,  notwithstanding  t)ie  fact  thatthe  local  office  failed  to  enter  aiiid  order 
of  record  as  directed. 

First  AaHstant  Beerekvry  OhcmMer  to  the  Oammissumer  of  the  Oon^rd 

La/nd  Office^  Miwok  18^  1893. 

The  land  involved  in  this  appeal  is  the  SE.  |,  SW.  |,  Sec.  1,  and  1^' 
J  of  NW.  J,  Sec.  12,  T.  22  K.,  R.  3  E.,  5th  p.  m.,  Ironton,  Missouri,  Iwd 
district. 

It  is  shown  by  the  record  that  on  September  24, 1857,  Calvin  Dickey 
located  military  bounty  land  warrant  No.  44,341  (war  of  1812,  act  of 
1855),  on  the  SE.  J  of  SE.  J,  Sec.  1;  the  NE.  i  of  NW.  J  and  NW.  J 
of  NE.  i,  Sec.  12,  T.  22,  R.  3  E. 

By  letter  of  August  28, 1860,  said  location  was  canceled  by  your  of- 
fice, ^^for  the  reason  that  the  tracts  are  not  contiguous.'' 

On  July  31, 1861,  you  informed  the  local  officers  that  you  were  in  re- 
ceipt of  a  letter  from  Colman  and  Barber,  of  St.  Louis,  Mo.,  contauninK 
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tbe  warranty  in  which  it  was  alleged  that  it  had  been  sent  to  them—* 
the  local  officers — with  a  request  that  it  might  be  re-located  on  the  said 
tracts  described  as  being  in  Sec.  12,  and  the  SE.  ^  of  SW.  i  of  said 
Bee.  1.  Yon  instructed  the  register  and  receiver  to  examine  their  books 
and  plats  and  if  the  above  described  tracts  were  found  to  be  vacant 
and  subject  to  location,  to  locate  the  warrant  thereon,  report  their 
action  to  you  <^and  forward  the  duplicate  certificate  of  location  to 
Messrs.  Golman  and  Barber,  St.  Louis,  Missouri." 

On  May  31, 1887,  J.ohnMdMuIlin  made  homestead  entry  of  the  tract 
in  controversy. 

On  June  25,  following,  you  called  upon  the  local  officers  for  a  report 
as  to  what  action  had  been  taken  pursuant  to  your  instructions  of  July 
31, 1861,  also  the  status  of  the  land.  In  reply,  under  date  of  June  27, 
they  reported  as  follows : 

The  township  plat  clearly  shows  that  said  warrant  was  located  on  the  NW.  ^NE.  i 
NE.  i  NW.  i,  Sec.  12,  and  8£.  i  8W.  ^  Sec.  1,  Tp.  23  —  3  east,  Sept.  24,  1857,  bnt 
in  the  toaot-book  and  register  of  entries  an  enor  appears  to  have  heen  made  for  the 
location  there  reads  the  same  as  aboTe  with  the  exoeption  that  it  describes  the  8£.  i 
8£.  i,  Sec.  1,  instead  of  S£.  i  SW.  i,  Sec.  1,  and  as  this  erroneons  description  was 
reported  by  the  then  re^ster  and  recelyer,  the  Hon.  Commissioner  by  letter  of  Au- 
g:n8t  28,  1800,  canceled  the  whole  of  said  location  ''  for  the  reason  that  those  tracts 
are  not  contiguons'^  and  the  warrant  was  retnnied  to  Messrs.  Coleman  and  Barber  of 
St.  Loms,  Ho.,  and  the  location  was  so  noted  at  the  time  of  such  cancellation  on  the 
tract  book  and  re^ster  of  entries.  It  appears  that  Messrs.  Coleman  and  Barber  in 
the  year  following  made  an  effort  to  have  the  said  warrant  relocated,  and  correctly 
so,  on  the  land  originally  desired  the  NW.  i  NE.  i  and  NE.  i  NW.  i  Sec.  12,  and  SE.  i 
SW.  ^,  Sec.  1  —  22  —  R.  3  east,  and  the  warrant  was  transmitted  to  this  office  with 
Commissioner's  letter  of  July  Slst,  1861,  with  instmctions  to  the  register  and  re- 
oeivev  concerning  it.  There  is  nothing  to  show  either  npon  the  plat^  tract-book  or 
register  of  entries  of  this  office  that  the  register  and  receiver  paid  any  attention  to 
Commissioner's  letter  of  Jaly  31,  1861,  anu  the  cancellation  of  said  location  under 
Commissioner's  letter  of  August  28,  1860,  has  remained  to  this  date,  and  the  land  has 
remained  vacant  until  very  recently. 

Upon  the  application  of  Geo.  A.  N«al  to  have  the  SE.  i  SW.  i,  Sec.  1, 22  •»  B.  3 
east  refitofed  to  market  for  eash  entry  and  traoumitted  to  yon  March  29, 1887,  by  us, 
ve  respectfully  called  attention  to  the  condition  of  said  land  as  connected  with  loci^ 
tionof  said  warrant  No.  44,341,  but  by  your  letter  "C"  dated  April  16,  1887,  we 
were  instructed  that  "  by  the  tract  books  in  your  office  said  tract  has  never  been 
appropriated  in  any  manner  ''  and  to  proeeed  to  restore  said  tract  to  market  in  the 
usual  manner.'^ 

Before,  however,  the  fiill  notice  eoald  be  given  and  public  sale  made,  we  were 
fmther  instructed  by  your  letter  ''C"  dated  May  13,  1887,  to  allow  one  John 
McMnllea  to  enter  as  a  homestead  the  SE.  i  SW  ^,  Sec.  1,-22-3  east,  which  was 
accordingly  done  as  homestead  No.  9342  May  31st,  1887,  for  SE.  i  SW.'  i,  Sec.  1,  and 
NE.  i  NW.  i,  Sec.  12-22-3  east,  and  Mr.  Neal  was  instructed  not  to  proceed  farther 
in  the  notice  for  sale  of  the  land.  The  NW.  i  N£.  i  of  Sec.  12-22-3  east,  remains 
unappropriated  since  the  cancellation  of  said  warrant  location  in  1860. 

It  seems  that  one  J.  0.  TuUy  who  formerly  owned  the  land,  and  who 
is  the  grantor  of  IN'eal,  called  your  attention  to  this  matter  and  at  his 
request,  yon  by  letter  of  June  28, 1888,  directed  the  local  officers  to 
notify  Neal  "that  if  he  will  make  an  application  for  the  cancellation  of 
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Mr.  McMallin's  entry^"  and  submit  abstract  of  title  showing  title  in  him- 
self prompt  action  will  be  taken  looking  to  the  cancellation  of  the 
homestead  entry  and  to  the  reinstatement  of  Dickey's  location  of  the 
SE.  i  of  SW.  i  of  Sec.  1,"  and  the  land  in  said  section  12. 

Feal  accordingly  forwarded  the  abstract  and  an  affidavit  in  which  he 
states  that  he  '^  bought  in  good  faith  for  a  valuable  consideration  the 
said  NE.  i  of  the  NW.  ^  of  Sec.  12,"  and  has  made  lasting  and  valuable 
improvements  thereon.  He  asked  that  McMulUn's  entire  entry  be  can- 
celed. This  you  did  by  letter  of  February  12, 1889.  McMuUin  appealed 
and  by  departmental  decision  of  October  23, 1889,  your  judgment  was 
reversed  for  the  reason  that  McMulliu  had  not  had  <^his  day  in  court," 
and  it  was  ordered  that  the  case  be  remanded  and  the  local  officers 
directed  to  order  a  hearing  ^<  for  the  determination  of  the  question  as 
to  the  superiority  of  right  to  the  land  in  question.'' 

You  directed  a  hearing  and  the  contestant  George  A.  "Seal  filed  an 
affidavit  of  contest  against  said  homestead  entry,  alleging  as  reasons 
for  its  cancellation:  (1)  that  the  NE.  J  of  NW.  J  of  Sec.  12,  embraced 
In  said  entry,  <^  was  not  subject  to  homestead  entry  for  the  reason  that 
the  United  States  government"  sold  said  forty  acres-on  September 24, 
1857,  to  Calvin  Dickey,  (2)  because  Dickey  and  those  claiming  under 
him  have  paid  taxes  on  the  same;  (3)  because  said  forty  acres  have 
come  down  through  regular  conveyances  from  Dickey  to  affiant:  (4) 
because  affiant  has  valuable  and  permanent  improvements  on  the  same ; 
(5)  because  McMullin  had  no  right  to  make  the  entry  of  this  land  be- 
cause of  the  ownership  and  improvements  of  affiant;  (6)  because 
McMullin  was  a  tenant  of  Neal's  at  the  time  of  his  entry. 

The  testimony  was  taken  before  the  county  clerk  of  Eipley  county^ 
Mo.,  and  on  examination  thereof  the  register  and  receiver  decided  that 
^^the  superiority  of  right  appearing  to  us  to  be  in  fiftvor  of  the  plaintiff 
George  A.  Neal,  we  render  our  decision  in  his  favor."  McMullin  ap- 
pealed, and  you  by  letter  of  January  26, 1892,  affirmed  their  judgment, 
holding  his  entry  for  cancellation,  whereupon  he  prosecutes  this  appeal, 
assigning  as  error,  substantially,  that  your  decision  is  against  the  law 
and  the  evidence. 

From  the  testimony  taken  at  the  hearing  it  is  shown  that  Neal 
erected  a  two  story  house  with  six  rooms  below,  one  above,  full  size  of 
building,  and  three  tenement  houses;  dug  a  well  sixty  feet  deep  and 
had  less  than  thirteen  acres  cleared.  All  these  improvements  are  on 
the  NE.  J  of  N  W.  J  of  Sec.  12.  It  is  not  clear  when  these  improve- 
ments were  made,  but  it  was  probably  between  July,  1886,  and  March, 
1887,  as  he  did  not  go  into  possession  of  the  land  until  June  21, 1886. 
Neal  has  never  lived  on  the  land;  the  house  was  built  for  a  boarding 
house,  for  men  employed  in  getting  out  timber,  and  I  believe  that  this 
clearing  was  done  simply  by  removing  the  timber,  at  least  it  is  not 
shown  that  it  was  cultivated  or  in  a  condition  to  be.  It  is  proven  that 
McMullin  had  worked  for  the  contractors  who  were  getting  out  timber, 
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and  when  he  finished  with  them  Neal  says  he  employed  him  ^^  to  dear 
land  on  the  tract  now  in  contest,''  for  which  he  paid  him;  ^<  at  that 
time  defendant  did  not  claim  the  land."  As  nearly  as  I  can  ascertain 
from  the  testimony  McMnllin  lives  on  the  forty  in  Sec.  12.  and  in  a 
house  boat  by  Keal,  at  least  McMoUin  does  not  claim  to  have  built 
any  house  and  Keal  says  he  allowed  him  to  occupy  one  of  his.  McMnl- 
lin has  cleared  about  thirteen  acres  on  the  <^  north  forty,"  and  about 
half  an  acre  on  the  ^'  south  forty."  There  is  no  testimony  showing 
that  McMullLn  was  a  tenant  of  Neal.  The  improvements  of  Keal  are 
estimated  as  being  worth  from  $900  to  $1000,  while  those  of  the  de 
fendant  are  said  to  be  worth  $150. 

If  this  controversy  were  considered  simply  as  an  ordinary  contest 
between  two  homestead  claimants,  I  do  not  think  the  evidence  sufft- 
cient  to  warrant  your  decision.  It  seems  to  me,  granting  for  the  sake 
of  the  argument  that  the  land  was  subject  to  homestead  entry  at  the 
time  McMullin  filed  his  application,  that  there  is  no  evidence  showing 
a  superior  right  in  ]!^eal  to  the  same.  His  improvements  were  not 
placed  there  either  for  the  purpose  of  improving  the  land  or  making  it 
a  home,  as  contemplated  by  the  homestead  law,  while  those  of  McMul- 
lin, were.  So  that,  unless  the  land  had  been  segregated,  or  sold,  as 
claimed  by  Neal,  in  1857,  the  cx)ntest  must  be  dismissed. 

There  can  be  no  dispute  about  the  action  of  your  office  on  July  31, 
1861,  in  positively  ordering  the  relocation  of  this  warrant,  if,  on  inves- 
tigation by  the  local  officers,  the  land  was  found  vacant;  and,  as  shown 
by  the  report  quoted,  the  land  was  vacant  and  subject  to  entry  at  that 
time.  So  it  is  apparent  that  it  was  only  through  the  neglect  of  the  local 
officers  in  not  complying  with  your  order  that  the  relocation  was  not 
perfected.  The  locator,  it  seems  to  me,  had  done  aU  that  the  law  re- 
quired him  to  do  when  he  got  the  x)ositive  order  from  your  office  to  re- 
locate the  warrant,  and  <^  it  is  a  well  established  principle  that  where 
an  individual  in  the  prosecution  of  a  right  does  everything  which  the 
law  requires  him  to  do,  and  he  &ils  to  attain  his  right  by  the  miscon- 
duct or  neglect  of  a  public  officer,  the  law  will  protect  him."  (Pomeroy 
V.  Wright,  2  L.  D.,  164.) 

I  think  this  order  had  the  effect  of  segregating  the  land  although  it 
was  not  formally  entered  upon  the  record,  and  the  failure  of  the  local 
officers  in  this  particular  should  not  be  construed  to  defeat  the  right  of 
the  locator.    (Linville  v.  Glearwaters  et  al.j  11  L.  D.,  356.) 

The  locator  of  the  warrant  and  the  subsequent  owners  of  the  land 
have  acted  on  the  presumption  that  the  local  officers  did  as  directed, 
and  I  think  they  were  justified  in  doing  so. 

I  do  not  think  it  can  be  seriously  contended  that  McMullin  had  no 
knowledge  of  this  order  for  the  relocation  of  the  warrant.  The  order  has 
remained  on  file  and  is  therefore  a  part  of  the  records  of  the  local 
office  with  which  he  is  charged  with  notice. 

Your  judgment  is  therefore  affirmed. 
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]?BACTTCB—APPEAIi— TIMBER  CTJIiTUUB* 

Bsn^oLBs  V.  Kenny. 

An  ftppeal  wlilch  properly  nameB  the  parties  to  an  action,  deecribee  the  Judgment 
complained  of,  and  states  the  gronnds  of  complaint,  is  sufficiently  specific,  with- 
out giving  the  number  of  the  entry,  or  the  legal  sub-^visions  of  land  involved. 

Credit  for  breaking  and  cultivation,  performed  by  a  previous  occupant,  may  be  al- 
lowed a  timber  culture  entryman  where  the  land  is  left  in  proper  condition  for 
the  growth  of  trees,  and  the  entryman  in  such  case  is  not  required  to  make  use 
of  the  same  until  the  second  year  of  the  entry. 

First  Assistant  Secretary  Chandler  to  the  Oammissianer  of  the  Qeneral 

Land  Office,  March  18^  1893. 

On  the  20th  of  Aagast,  1889,  Edward  F.  Kenny  made  tiinber-ciiltare 
entry  for  the  NW.  i  of  Sec.  9,  T.  27  K,  B.  10  W.,  O'NeUl  land  diBtaict, 
Kebraska. 

On  the  22d  of  Angast,  1890,  Samuel  Or.  Reynolds  filed  an  affidavit  of 
contest,  alleging  that  the  entryman  had  failed  to  break  or  plow,  or 
cause  to  be  broken  or  plowed,  five  acres  the  first  year  after  the  date  of 
his  entry.  The  affidavit  contained  other  allegations,  but  no  proof  was 
offered  in  support  thereof. 

The  hearing  took  place  in  October,  1890,  and  on  the  24th  of  March, 
1891,  the  local  offices  united  in  a  decision,  in  which  they  recommended 
that  the  contest  be  dismissed,  and  the  entry  of  Kenny  stand  intact. 

Upon  appeal,  you  set  said  decision  aside  on  the  25th  of  March,  1882, 
and  a  further  appeal  brings  the  case  to  the  Dex>artment.  After  the 
appeal  fix)m  yoiir  decision  was  taken,  you  were  asked  to  dismiss  the 
same,  because  it  did  not  describe  the  land  or  entry  in  controversy,  nor 
set  forth  in  clear  and  concise  terms  the  errors  of  which  contestee  eom- 
plains.  Having  no  authority  to  entertain  tiie  motion,  you  transmitted 
it  to  the  Department,  with  the  other  papers  in  the  case. 

There  is  no  merit  in  the  objection  that  the  land  and  the  entry  were 
not  described  in  the  notice  of  appeal.  An  appeal  which  properly  names 
the  parties  to  the  action,  and  describes  the  judgment  complaJned  of, 
and  states  the  grounds  of  complaint,  is  sufficiently  specific,  without 
giving  the  number  of  the  entry  or  the  legal  subdivisions  of  the  land. 

Bule  88  of  the  Bules  of  Practice  requires  an  appellant,  in  his  notioe 
of  appeal,  to  deai'ly  and  concisely  designate  the  errors  of  which  he  com- 
plains. The  Department  has  repeatedly  held  that  an  assignment  of 
error  to  the  effect  that  the  decision  below  is  contrary  to  the  law  and 
evidence,  is  not  sufficient  to  sustain  an  appeal,  on  objection  theretot. 
XJnderhill  v.  Berryman  (15  L.  D.,  566),  and  cases  therein  dted. 

This  disposes  of  the  first  three  si^ecifications  of  error  enumerated  in 
the  notice  of  appeal  before  me,  and  leaves  only  the  fourth  to  save  it  from 
dismissal.  The  fourth  ground  of  error  is  that  the  case  was  decided 
by  you  upon  a  point  upon  which  no  evidiance  was  given.  The  specifi- 
cation in  connection  with  this  ground  of  error  is  that  no  evidence  was 
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Babmitted  in  support  of  the  charge  that  the  claim  was  held  for  speoa* 
lative  purposes.  The  relief  prayed  tbr  is  that  your  decision  may  be 
reversed,  and  that  of  the  local  officers  sustained,  for  the  reason  that 
their's  ^^is  right,  and  in  acoordanoe  with  the  eyideace^  the  law,  and  the 
equities  of  the  case.'' 

While  this  is  not  a  very  strict  compliance  with  Bule  88, 1  think  the 
errors  of  which  he  complains  are  made  sufficiently  clear  to  allow  tlM 
appeal  to  be  considered.    The  motion  to  dismiss  is  therefore  denied. 

From  the  evidence  in  the  case  it  appears  that  for  several  years  prior 
to  the  entry  of  Kenny,  the  land  in  question  had  been  held  by  diffier^it 
parties  under  the  timber  culture  law.  The  local  officers  found  that  at 
the  time  Kenny  made  his  entry,  there  were  five  or  six  acres  on  the 
claim  upon  which  the  ground  was  mellow,  and  that  there  were  from 
two  to  three  thousand  trees  growing  thereon.  They  also  found  that 
Hhe  evidence  in  this  case  clearly  shows  an  attempt  on  the  part  of  the 
contestant  to  annoy  and  disturb  the  contestee  without  the  shadow  of 
an  excuse,"  and  that  ^<the  contestant  has  failed  to  prove  his  case  in 
every  respect." 

This  latter  statement  by  the  local  officers  is  too  broad,  as  it  did 
affirmatively  appear  by  the  evidence  thatthe  charge  that  Kenny  did  not 
break  or  plow  five  acres  of  the  land  within  the  first  year  after  his  entry, 
was  true.  That  being  so,  however,  would  not  necessarily  call  for  the 
cancellation  of  his  entiy.  It  was  held  in  Seifer  v.  Dodd  (15  L.  D.,  9), 
that  '*  failure  to  break  or  cultivate  land  the  first  year  does  not  wairant 
the  cancellation  of  a  timber  culture  entry,  where  it  appears  that  a 
former  entryman  has  left  the  land  in  a  condition  of  cultivation  to  be 
utilized  in  accordance  with  the  requirements  of  the  timber  culture  law.'' 

When  Keniiy  made  his  entry  the  land  was  in  the  condition  above 
described*  Between  five  and  six  acres  had  been  properly  cultivated 
aud  planted  to  trees..  In  the  spring  after  be  made  his  entry,  a  prairie 
fire  swept  over  that  part  of  the  country,  and  burned  the  trees.  The 
ground  still  reBuuned  mellow,  and  in  good  condition  to  be  utilized  for 
tiie  purpose  of  tree  growing,  but  he  waited  to  see  if  the  burned  trees 
would  not  revive^  or  sprout  from  the  roots.  Such  growth  had  not 
taken  place  at  the  time  the  contest  was  initiated,  which  was  two  days 
after  the  expiration  of  the  first  year  after  the  entry •  Bekxte  the  heaor- 
ing,  however,  two  or  three  thousand  trees  had  sprouted,  and  weoe 
growing  on  about  three  and  a  half  acres  of  the  Ayb  acres  formerly 
planted.  These  were  cultivated,  and. other  land  plowed,  after  the  con- 
test and  before  the  hearing.  This  work  was  i>erfGF]iied,  not  in  conse- 
quence of  the  contest,  but  in  pursuance  of  a  previous,  in tentioa*,  as  soon 
as  it  could  be  determined  whether  the  burned  trees  would  or  would  not 
revive. 

In  the  case  of  Davis  v.  Monger  (13  L.  D.,  304),  it  was  held  that.<<  a 
tioriDer  culture  entrynan  who  enters  a  tract  broken  by  a  previous-  claiM- 
ant,  and  in  condition  to  be  utilized  for  timber  growing  purposes^  is  en* 
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titled  to  credit  for  such  breaking,  and  not  required  to  nse  the  same 
until  the  second  year."  In  that  case,  as  in  the  one  at  bar,  contest  was 
brought  a  year  and  two  days  after  entry,  and  it  was  remarked  <^  hence 
there  remained  a  year  lacking  two  days,  in  which  to  make  nse  of  the 
previous  breaking.''  In  that  decision,  cases  in  support  of  the  doctrine 
laid  down  were  cited  from  nearly  every  volume  of  the  Land  Decisions, 
from  one  to  eleven,  and  its  closing  words  were :  ^^  Your  decision  is  re- 
versed." 

I  think  the  facets  and  circumstances  of  the  case  at  bar  bring  it  within 
the  rule  laid  down  in  the  Davis  v.  Monger  case,  and  those  therein  cited, 
and  that  the  conclusion  reached  by  thcTCgister  and  receiver,  that  the 
contest  should  be  dismissed  and  the  entry  of  Kenny  allowed  to  remain 
intact,  was  correctt    The  decision  appealed  from  is  therefore  reversed. 


HATLBOAD  LANDS-OBDEB  OT  HBSTOBATIOKHSBTTLBMBNT. 

l^BWELL  V.  HUSSBY. 

An  expieM  proTiiioiii  in  a  departmental  order  reatoring  to  aattlement  and  entry 
lands  prerioaaly  withdrawn  for  the  benefit  of  a  railroad  grant,  prohibiting  set- 
tlement on  such  lands  nntil  their  formal  opening,  preolndes  the  consideration, 
in  determining  the  priorities  of  applicants  for  lands  thus  restored,  of  acts  of  set- 
tlement in  violation  of  said  order. 

In  case  of  simnltaneons  applications  to  enter  the  same  tract  the  pziyilege  should  ba 
awarded  to  the  highest  bidder. 

Mr8t  Aaristant  Seoretary  Chandler  to  the  OammisHoner  of  ihe  Oenerdl 

Land  Office^  March  20j  1893. 

I  have  considered  the  case  of  Fred  S.  Newell  «•  John  J.  Hnssey, 
upon  the  appeals  of  both  parties  from  your  decision  dated  October  12, 
1892,  involving  the  BE.  ^  of  Sec  17^  T.  49  K^  B.  7  W.,  Ashland^  Wia- 
consin,  land  district. 

On  the  9th  day  of  January,  i893|  after  the  case  was  appealed  to  the 
Department  you  informed  it  that  the  same  question  involved  in  this 
case  is  involved  in  about  one  hundred  others  pending  in  your  ofBce 
and  you  recommended  an  early  consideration  of  this  case;  thereux>on, 
on  the  10th  day  of  January,  it  was  made  special  and  the  attorneys  of 
record  duly  notified  thereof. 

Kewell  and  Hussey  both  applied  to  make  homestead  entry  for  the 
tract  in  question,  each  of  them  alleged  settlement  thereon  prior  to  the 
time  said  tract  became  subject  to  entry.  Their  applications  were  re- 
ceived by  mail  at  the  local  land  ofQce  before  nine  o'clock  on  the  morn- 
ing of  November  2, 1891.  The  register  and  receiver  decided  their  appli- 
cations to  be  simultaneously  received,  and  ordered  a  hearing  to  deter- 
mine the  rights  of  the  parties  to  the  tract.  The  hearing  was  duly  had, 
at  which  both  parties  appeared  in  person  and  by  their  attorneys  and 
introduced  their  testimony. 
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The  register  and  receiver  rendered  their  decision  in  &Yor  of  Newell 
and  recommended  that  his  application  be  allowed.  From  their  Indg- 
ment  Hnssey  appealed. 

On  the  12th  day  of  October,  1892,  you  decided  that  these  claimants 
are  not  entitled  to  any  benefits  by  reason  of  their  settlements  on  the 
land  prior  to  its  formal  opening,  and  as  their  applications  were  simnl- 
taneoos  yon  directed  the  local  offtcers  to  fix  a  day  for  selling  the  tract 
to  the  highest  bidder  of  these  two  applicants  in  the  «vent  that  no  appeal 
shoold  be  taken  firom  yonr  judgment. 

From  your  judgment  both  parties  appeal. 

Before  entering  upon  the  discussion  of  the  questions  presented  by 
the  respective  appeals  it  seems  to  be  proper  to  clearly  define  the  status 
of  the  land  involved,  before  and  at  the  time  the  inceptive  rights  of  the 
parties  are  alleged  to  have  attached  to  it.  Said  land  is  situated  within 
the  limits  of  the  withdrawal  made  for  the  benefit  of  the  Chicago,  St. 
Paul,  Minneapolis  and  Omaha  Bailroad  Gompany,  under  the  acts  of 
Congress  approved  June  3, 1856  (11  Stat,  20),  and  May  6, 1864  (13 
Stat,  66).  On  the  11th  day  of  February,  1890  (10  L.  D.,  157),  Secre- 
tary Noble  closed  the  adjustment  of  the  grant  for  the  benefit  of  said 
railroad  company  and  made  the  following  order: 

I  now  direot  that  all  lands  nnder  withdrawalB,  hexetofore  made,  and  held  for  in- 
demnity purposes  nnder  the  grants  for  the  benefit  of  the  Chicago,  St.  Panl,  Minne- 
apolis and  Omaha  Railway  Company,  be  restored  to  the  public  domain  and  open  to 
settlement  nnder  the  general  land  laws;  provided  the  restoration  shaU  not  aflfect 
rights  acquired  within  the  primary  or  granted  limits  of  any  other  congressional 
grant.  This  order,  howerer,  will  not  take  effect,  or  be  so  construed,  as  to  authorize 
the  acquisition  or  recognition  of  any  rights  to  said  lands,  or  any  portion  thereof, 
until  thir^  days' notice  thereof,  through  advertisement^  shall  have  been  previously 
given  by  the  officers  of  the  district  land  offices. 

On  the  19th  day  of  December,  1890  (11  L.  D.,  607),  Secretary  Noble 
modified  this  order  so  that  the  restoration  should  not  become  effective 
mitil  after  ninety  days'  notice  thereof  had  been  given  through  adver- 
tisement, by  the  district  land  officers,  which  advertisement  was  directed 
to  contain  a  notice  to  parties  claiming  as  purchasers  under  the  act  of 
March  3, 1887  (24  Stat.,  557),  requiring  them  to  submit  their  proof  and 
make  payment  in  pursuance  of  the  circular  of  February  13, 1889  (8  L. 
D.,  348-351) ;  and  that  tbeir  failure  to  submit  proof  and  payment  within 
the  time  named  would  be  treated  as  a  waiver  of  claim;  and  then  the 
Secretary  proceeded  to  say  that:  <<A11  land  not  so  claimed  to  be  subject 
to  entry  under  the  settlement  laws  by  the  first  legal  applicant  at  the 
expiration  of  the  period  of  the  aforesaid  ninety  days."  (See  11  L.  D., 
at  page  612).  In  pursuance  of  the  above  directions  the  register  and  re- 
ceive of  the  local  land  office  gave  the  required  notice  that  said  lands 
would  be  opened  for  entry  on  the  17th  day  of  April,  1891.  The  matter 
thus  rested  until  the  11th  day  of  March,  1891,  when  a  communication 
from  you  dated  February  12, 1891,  urging  a  modification  of  the  former 
directions,  was  considered  by  the  Department,  (see  12  L«  D.,  259), 
wherein  you  stated  that : 
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It  is  apparent  tkat  nnleu  some  rule  is  derised  to  gaide  tbe  looal  oflleera  tn  diq^os- 
ing  of  the  lands,  that,  daa  to  the  oonflioting  advice  of  attoTDeysi  inmunerable  ooo- 
fliots  will  arise  and  great  confusion  prevail,  and  perhaps  bloodshed. 

Based  upon  information  of  like  import  from  the  register  and  receiver 
and  also  direct  information  to  the  Department,  and  after  reciting  the 
status  ot  the  lands  and  the  severed  orders  and  steps  taken  by  the  land 
department,  looking  to  their  opening  to  entry  and  settlement,  the  Sec- 
retary said  (ib.,  p.  260) : 

The  lands  in  question  are  reported  to  he  quite  valuable.  After  it  was  known  that 
the  adjustment  of  said  grant  would  leave  a  surplus  of  lands  to  be  opened  to  the  pub- 
lic, numerous  attempts  were  made  to  obtain  preference  rights  by  settlements  thereon, 
and  by  applications  to  make  homestead  entries  or  to  file  declarat'Ory  statements  there- 
for. In  respect  to  such  settlements,  the  opinion  of  this  Department  was  ejipiUMod 
in  the  case  of  Shire  etal.  v.  Chieago,  St.  Paul,  Minneapolis  and  Omaha  Ballway  Com- 
pany (10  L.  D.,  S&-68). 

In  that  case  the  alleged  settlements  were  set  up  as  a  reason  why  certain  ^eleotioBS 
made  by  the  railway  company  should  not  be  approved,  and  the  rights  of  the  company 
only  being  involved^  the  Department  said  that  settlements  made  subsequent  to  the 
withdrawal  of  said  lands  conferred  no  rights  legal  or  equitable  '  as  against  the  rail- 
road company/  It  would  seem  a /oriiori,  that,  the  withdrawal  being  made  by  com- 
petent authority,  as  has  been  repeatedly  held,  parties  locating  within  the  reservation 
thus  establisbeil  and  in  detiance  of  the  prohibitions  of  lawful  authority,  can  acquire 
no  rt/7ft/9  as  against  the  government.  Such  parties  are  occupants,  without  right,  of 
Ihe  public  lands,  if  not  intruders  upon  the  reservation. 

It  was  further  found  that  these  lands  have  great  value  for  the  pine 
timber  thereon;  that  they  were  likely  to  be  eagerly  sought  alter  by 
many  perscms,  out  of  which  confusion,  and  perhaps  angry  eontiicts 
were  likely  to  arise.  It  was  therefore  deemed  proper  by  the  Secretary 
to  direct  that  turther  instructions  to  the  district  oificers,  in  relation  to 
the  entry  and  settlement  of  these  lands,  be  issued  in  the  hope  of  avoid- 
ing these  difficulties  and--: 

Especially  with  the  view  to  preveat  those,  who,  in  violation  of  law,'hav^  invaded 
the  reservation  under  the  pretense  of  settlement  from  acquiring  preferred  rights 
over  others  who  have  waited  in  an  orderly  manner  the  action  of  the  officers  of  the 
law,  and  also  to  give  as  fair  an  opportunity  as  can  be  afforded,  under  the  circum- 
stances, to  all  who  desire  to  make  entry  of  said  land. 

Tou  were  accordingly  directed  to: 

Instrnst  the  register  and  receiver  to  give  notioe  by  advertisement  that  the  lands 

in  question  will  not  he  open  to  seWemeni  until  Saturday,  April  18,  1H91 

On  and  after  April  18,  tbe  remaining  lands  will  be  open  to  settlement;  and  such 
homestead  applications  as  may  then  or  thereirfter  be  preseirted  will  be  aeted  on  In 
the  usual  way. 

The  order  of  March  11, 18W,  was  subsequently  suspended  by  the 
Secretary  and  remained  so  until  the  22d  day  of  October,  1891,  when 
Secretary  Noble  ordered  said  lands  restored  (see  lettctr  Misc.  Press 
Oopy  Book,  Ko.  228,  p.  235),  and  oti  the  same  day,  as  appears  firom 
your  decision  in  this  case,  you  carried  into  effect  his  ord«r  by  telegram 
to  the  local  officers  opening  the  land  in  question  ^to  seWipifi:eiU'  and 
entry  ^  on  Norember  2, 1891.    Tou  also  directed  and  required  the  r^- 
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later  and  receiver  to  "*  conform  to  itistrnctioas  heretofore  gxyen  in  so 
far  as  such  instructions  are  coasistent  and  harmonious  ^ith  these  di- 
rections.^ In  other  words,  no  right  would  be  recognized  by  reason  of 
settlement  prior  to  the  date  of  opening  of  said  lands.'' 

The  specifications  of  error  assigned  by  the  respe<^rive  appellants  are 
in  sabstance  that  yon  erred  in  finding  the  facts  and  in  your  conclusions 
of  law  in  the  case.  It  is  contended  by  counsel  for  ]S"ewell  that  he  was 
the  first  settler  after  November  2, 1891,  and  that  he  performed  the  first 
act  of  settlement  after  that  date.  The  testimony  shows  that  both 
Newell  and  Hussey  were  living  on  the  tract  on  that  date3  tihat  neither 
of  them  made  or  performed  any  new  act  of  settlement  on  the  land  in 
question  on  I^ovember  2, 1891.  From  a  careful  examination  of  the  tes- 
timony in  the  case,  I  am  satisfied  that  in  your  finding  of  facts  there 
was  no  error,  both  of  the  parties  being  occupants  of  the  tract  before 
and  at  the  time  it  was  opened  for  settlement  and  entry. 

Your  conclusion  of  law  was  that  they  acquired  no  priority  of  right 
by  reason  of  such  settlements.  In  the  case  of  Smith  v,  Plac^e  (13  L.  D., 
214),  it  was  held  that  a  settlement  upon  land  withdrawn  for  indemnity 
purposes  confers  no  rights  as  against  the  government,  but  as  between 
two  claimants  for  such  land  priority  of  settlement  may  be  properly  con- 
sidered. In  the  case  of  Hobson  v.  Halloway  et  al,  (13  L.  D.,  432),  it  was 
held  that  a  settlement  and  filing  on  land  withdrawn  for  the  benefit  of  a 
railroad  grant  confer  no  right  under  the  pre-emption  law;  and  where 
the  settler  dies  prior  to  the  restoration  of  the  land  to  the  i>ublic  do- 
main there  is  no  interest  to  descend  to  the  heirs  of  the  claimants. 

In  the  cases  of  Pool  v.  Moloughney  (11  L.  D,,  197);  Shire  et  a/,  v.  Chi- 
cago, St.  Paul,  Minneapolis  and  Omaha  Railroad  Company  (10  L.  D., 
85);  Geer  v,  Farrington  (4  L.  D.,  410),  and  many  other  cases,  the  doc- 
trine announced  in  Smith  v.  Place,  supra^  has  been  followed  and  ap- 
plied by  the  Department,  and  in  cases  similar  to  them  in  all  substan- 
tial respects  it  is  now  stare  decisis.    The  case  at  bar  does  not  come 
within  the  rule  announced  in  those  cases  as  is  quite  apparent  from  an 
examination  of  the  statement  of  the  facts  and  the  uniform  directions  by 
the  land  department,  respecting  the  matter  of  settlement  upon  the  land 
in  controversy,  prior  to  the  date  of  its  opening  and  settlement,  as  herein- 
before outlined.    In  none  of  said  cases  had  such  orders,  instructions  or 
directions  been  given  prior  to  the  time  when  the  reservation  covering  the 
land  was  removed,  as  were  specifically  given  in  respect  to  settlement 
upon  the  lands  in  question  in  this  case.    The  first  formal  order  for  the 
restoration  of  these  lands  was  made  on  the  11th  day  of  February,  1890, 
at  which  time  there  is  no  claim  or  pretense  that  either  of  these  parties 
was  a  settler  upon  the  land;  both  of  these  parties  made  their  settle- 
ment thereafter;  that  order  expressly  provided  that  it  would  not  take 
efiect  "or  be  so  construed  as  to  authorize  the  acquisition  or  recognition 
of  any  rights  to  said  lands,  or  any  portion  thereof,  until  thirty  days' 
notice  thereof'^  etc. ;  these  parties  therefore  went  on  the  land  with  the 
12771— VOL  16 20 
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express  understanding  and  with  full  notice  tbat  they  could  not  by  set- 
tlement or  otherwise,  acquire  "  any  rights  to  said  lands."  Their  settle- 
ments  were  made  in  the  first  instance  in  defiance  and  in  violation  of  the 
departmental  directions  in  the  matter;  tliey  have  continued  to  claim 
settlement  rights  in  face  of  the  departmental  directions,  given  before 
the  land  was  iiroperly  open  for  settlement,  wherein  it  was  said  March 
11, 1891  (12  L.  D.,  269):  "That  no  prioiity  of  right  will  be  recognized 
as  having  been  initiated  or  acquired  by  settlement  upon  any  of  said  land 
prior  to  their  formal  opening  to  settlement,  as  hereafter  prescribed," 
etc.  These  directions  were  not  in  any  manner  modified  by  the  final 
order  oi)euiag  said  lands  to  settlement. 

The  question  is  thus  presented  whether  these  parties  can  acquire 
rights  under  their  settlements,  made  in  direct  violation  of  the  orders, 
directions  and  instructions  of  this  Department.  These  directions  are 
reasonable  under  the  surrounding  circumstances;  they  were  evidently 
made  for  the  attainment  of  the  ends  of  justice  in  controversies  likely 
to  arise  between  claimants  for  these  valuable  lands  when  they  should 
be  thrown  open  to  disposition  under  the  law;  they  were  intended  to 
give  to  claimants  an  equal  and  a  fair  show  to  obtain  the  land;  they  were 
framed  for  the  purpose  of  preventing  any  one  from  taking  an  unfair 
and  unjust  advantage  of  his  fellows  in  securing  title  to  the  lands  in- 
volved. Under  the  circumstances  presented  by  the  record  in  the  case, 
it  seems  clear  that  the  question  must  be  answered  in  the  negative.  To 
hold  otherwise  would  be  to  put  a  premium  upon  the  acts  of  the  wrong 
doer  by  allowing  him  as  a  result  of  his  wrongful  and  illegal  acts  to 
thus  obtain  a  preference  over  the  law-abiding  citizen. 

Under  the  circumstances  of  this  case  your  action,  in  entirely  elimi- 
nating the  question  of  settlement,  was  right  and  proper.  The  question 
of  settlement  and  improvements  being  eliminated  the  rights  of  the 
pai'ties  must  necessarily  rest  upon  their  applications,  which  being  si- 
multaneous, the  tract  must  be  disposed  of  to  the  highest  bidder,  under 
the  rule  governing  such  applications. 

For  the  foregoing  reasons  the  jndgmeut  appealed  from  is  affirmed. 


SETTLEMENT  RIGHTS— ACT  OP  JUNE  SO,  1890. 
GiLLEN   V.  BeEBB  ET  AL. 

A  settlement  made  on  the  reservoir  lands  opened  to  disposition  by  the  act  of  Jnn^ 
20,  1890;  after  the  beginnijig  of  the  calendar  day  fixed  for  such  opening,  sn^ 
prior  to  the  entry  of  another,  made  on  tne  aame  day  for  the  «ame  tract,  defeab 
the  right  of  the  entryman. 

A  claimant  for  such  lauds  who,  x^i'ior  to  the  day  fixed  for  opening  the  same  to  lettlo* 
ment  and  entry,  enters  thereon  for  the  purpose  of  selecting  a  tract  and  tracing 
the  boundaries  thereof,  and  thus  Bccnring  an  advantage  as  against  othen,  it 
disqualitied  to  enter  said  laud,  under  the  provisions  of  section  3,  of  said  k^ 
although  no  settlement  ie  made  by  such  claimant  until  after  the  lands  aro  no^ 
Jeot  thereto. 


DECISIONS   RELATING   TO   THE   PUBLIC   LANDS.  307 

M9rMt  A$ri9tant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  March  22^  1893. 

The  land  involved  in  this  controversy  is  the  N.  J  of  NW.  J  and  lots 
1,  2  and  3,  Sec.  12,  T.  39  K,,  E.  0  E.,  4th  p.  m.,  Wausau,  Wisconsin, 
land  district. 

The  record  shows  that  M.  B.  Beebe  made  homestead  entry  of  the  NE, 
J  of  NW,  J  and  lots  1,  2  and  3,  of  said  section,  township  and  range, 
December  20, 1890.  Upon  the  application  of  John  Gillen  a  hearing 
was  ordered  to  determine  his  rights  as  a  settler  npon  the  land  under 
bis  application  made  January  8, 1891,  to  enter  N.  J  of  NW.  J,  and  lot 
1  of  said  section,  township  and  range  in  which  application  be  alleged 
settlement  December  20, 1890,  "between  the  hours  of  12  and  1  o'clock, 
a.  m.,  of  that  day  ; "  and  it  appearing  from  the  records  of  the  local  office 
that  Samuel  H.  Korton  had  made  application  to  enter  lots  1,  2  and  3, 
and  IN^B.  \  of  NW.  J  of  said  section,  alleging  settlement  thereon  Decern- 
bet  20, 1890,  he  was  also  ordered  to  appear. 

Hearing  was  had  before  the  local  officers,  and  as  a  result  thereof,  they 
decided 

as  between  the  filers  .  .  .  Beebe  and  the  settlers  GiUen  and  Norton,  in  favor  of 
the  settlers  GiUen  and  Norton  and  recommend  the  cancellation  of  the  aforesaid 
homestead  entry. 

As  between  the  settlers,  the  office  wonld  recommend  ....  that  an  amicable 
settlement  be  made  between  them ;  in  defaalt  of  this  we  recommend  that  the  privi- 
lege  of  entry  be  awarded  to  the  hi|2;hest  bidder. 

Beebe  appealed  and  you  by  letter  of  April  9,  1892,  affirmed  the  judg- 
ment of  the  local  officers  as  to  the  cancellation  of  his  entry,  but  modi- 
fied their  decision  by  allowing  Gillen  <^  the  preference  right  of  entry  to 
the  N,  i  of  NW,  J,''  and  Norton  "  the  preference  right  of  entry  to  lots 
1,  2,  and  3.  Both  Beebe  and  Gillen  appealed;  the  former  assigning 
error  as  follows : 

First : — ^In  holding  that  Congress  meant  the  usual  day  of  twenty-four  hours  in  the 
act  of  June  20, 1890,  when  it  evidently  meant  the  official  land  office  day,  commenc- 
ing at  9  a.  m. 

Second: — ^In  holding  that  the  act  of  May  H,  1880,  allowing  setrlement  and  resi- 
dence to  be  made  on  the  land  before  entry  permitted  settlement  and  residence  upon 
land  not  subject  to  entry. 

Third: — In  not  finding  and  holding  that  John  Gillen  was  disqualified  to  make  en- 
try of  the  land,  because  according  to  the  testimony  he  entered  upon  the  land  i^rior 
to  the  day  it  was  opened  to  entry,  to  wit,  before  9  a.  m.,  December  20, 1890,  and  thereby 
forfeited  all  right  to  enter  the  same  under  the  act  of  June  20, 1890. 

Fourth : — In  not  finding  and  holding  that  Samuel  H.  Norton  was  disqualified  to 
make  entry  of  the  land,  for  the  reason  that  the  teBtimony  discloses  that  he  entered 
on  the  land  prior  to  the  day  it  was  opened  for  entry,  to  wit,  prior  to  9  o'clock  a.  m. 
on  December  20,  1890,  and  thereby  forfeited  aU  right  to  enter  the  same  under  the  act 
of  June  20, 1890. 

Fifth :  In  holding  Beebe's  homestead  entry  for  cancellation  when  he  was  the  first 
legal  applicant  therefor  and  when  there  was  no  valid  adverse  claim  to  the  tract. 

Sixth: — ^In finding  contrary  to  both  the  law  and  the  evidence. 
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Gillen  alleges  error  for  the  reason  that  your  decision  does  not  aw^d 
to  him  the  preference  right  to  enter  lot  1,  instead  of  awarding  the  same 
to  IS^orton. 

The  land  in  controversy  was  withdrawn  from  the  market  for  reserroir 
purposes  by  proclamation  of  the  President  of  the  date  of  April  5, 1881, 
and  by  a<5t  of  Congress  June  20, 1890,  {26  Stat.,  169),  the  same  was  re- 
stored to  the  public  domain  sifbject  to  entry  under  the  homestead  law. 
The  first  section  provided: 

That  there  is  hereby  restored  to  the  public  domain  all  the  lands  described  in  cer- 
tain proclamations  of  the  President  of  the  United  States  ....  in  the  State 
of  Wisconsin;  and  that  these  lands,  when  so  restored,  shall  be  subject  to  homestead 
entry  only. 

Section  2  has  no  bearing  upon  the  issue  herein  involved.  Section  3 
reads  as  follows: 

That  no  rights  of  any  kind  shall  attach  by  reason  of  settlement  or  squatting  upon 
any  of  the  lands  hereinbefore  described  before  the  day  on  which  such  lands  shall 
be  subject  to  homestead  entry  at  the  several  land  offices,  and  until  said  lands  aie 
opened  for  settlement  no  person  shall  enter  upon  and  occupy  the  same,  and  any 
person  violating  this  provision  shall  never  be  permitted  to  enter  any  of  the  said 
lands  or  acquire  any  title  thereto.  This  act  shall  take  effect  six  months  after  its 
approval  by  the  President  of  the  United  States. 

By  circular  of  July  22,  1890  (11 L.  D.,  212),  for  the  instruction  of  the 
local  oificers,  it  was  said : 

Ton  will  observe  that  the  statute,  by  its  terms,  does  not  take  effect  nntU  Decem- 
ber 20, 1890;  no  entry  for,  or  settlement  upon,  said  lands  will  be  allowed  until  the 
expiration  of  that  time,  and  the  lands  are  made  subject  to  entry  under  the  home- 
stead law  only. 

As  between  the  entryman  Beebe  and  the  settlers  Gillen  and  Norton, 
the  facts  are  that  Beebe  made  his  entry  at  the  local  office  shortly  after 
9  o'clock  a.  m.  December  20, 1890,  while  the  settlers  went  upon  the  land 
between  12  and  1  o'clock  a.  m.,  on  the  same  day  and  made  their  settle- 
ments. 

The  identical  question  presented  by  the  specification  of  errors,  and  so 
ably  argued  by  counsel  for  Beebe,  was  passed  upon  in  the  case  of 
Johnson  v.  Crawford  (15  L.  D.,  302),  wherein  it  was  decided  that 

The  word  "day"  as  employed  in  section  3,  act  of  June  20, 1890,  opening  to  settle- 
ment and  entry  certain  reservoir  lands,  is  not  restricted  to  the  "business  day'' recog- 
nized in  the  practice  of  the  local  office,  but  contemplates  the  calendar  day  of  twenty- 
four  hours;  and  a  settlement  on  said  lands,  made  after  the  beginning  of  said  day  and 
prior  to  the  entry  of  another  on  the  same  day,  defeats  the  right  of  such  entryman. 

Therefore  if  it  is  shown  that  Gillen  and  Norton  were  both  qualiiied  set- 
tlers under  said  act,  it  follows  that  Beebe's  entry  should  be  canceled, 
and  if  it  appears  that  either  was  disqualified,  then  his  settlement  should 
be  declared  inefl'ective. 

It  is  practically  conceded  by  counsel  that  the  acts  of  settlement  were 
sufficient,  and  from  an  examinition  of  the  testimony,  I  am  satisfied  there 
was  a  substantial  compliaiicr.  with  the  law  by  both  Gillen  and  Forto:i. 
In  fact  this  CitU'stion  is  not  raised  either  in  the  specification  ol  errors  or 
the  briefs. 
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I  think  it  advisable  to  state  that  the  K.  ^  of  N  W.  J  and  lot  1 — con- 
taining 135.30  acres — constitute  the  technical  fractional  NW.  J  of  said 
section ;  while  lots  2  and  3^-containing  77.65  acres — is  all  the  land  there 
is  in  the  technical  fractional  SW,  J  of  said  section,  the  land  lying  on 
the  shore  of  a  meandered  body  of  water. 

It  is  contended  by  counsel  for  Beebe  that  Korton  forfeited  all  right 
to  enter  the  land  by  reason  of  entrance  ihereon  December  19.  The 
testimony  of  Norton  upon  this  point  is  as  follows: 

Q.  Did  Mr.  Pradt  (who  is  sliowa  to  be  a  surveyor)  show  you  this  land  before  you 
went  onf 
A.  Yes  sir 

•  •••••••••••••••••••••••• 

Q.  Whent  at  wbat  timef 

A.  He  was  with  me  the  day  of  the  19th;  I  was  with  him  and  he  was  with  me. 

Q.  In  the.  forenoon  f 

A.  No,  in  the  afternoon.    I  think  about  two  o'clock,  I  should  say  it  was  now. 

Q.  Did  he  go  with  you  over  the  landf 

A.  Not  OTer  the  whole  of  it,  no  sir. 

Q.  Over  what  portion  did  he  go  with  you  f 

A.  I  know  on  lot  pne,  according  to  his  description  of  the  land;  were  on  lot  1  and 
the  NE.  of  NW.  and  on  lot  2. 

Q.  You  know  this  to  be  a  fact  from  what  Mr.  Pradt  told  yout 

A.  He  showed  me  the  stake  and  the  meander  post,  and  the  numbers,  which  was 
proof  to  me  that  I  was  right. 

Q.  Did  yon  go  on  there  for  the  purpose  of  examining  your  land  to  find  out  where 
your  lines  weref 

A.  To  know  just  how  the  land  was;  to  see  if  the  land  was  what  I  wanted  or  not. 

It  is  further  shown  that  when  he  went  upon  the  land  on  the  20th  that 
the  point  he  started  for  was  the  meander-post  mentioned  and  from  that 
went  over  to  the  land. 

It  is  insisted  by  the  counsel  this  act  of  Norton  brings  him  within  the 
purview  of  the  third  se<jtion  of  the  act  of  June  20,  1890,  and  that 
the  penalty  prescribed  should  be  inflicted  against  his  settlement.  It 
seems  to  me  that  his  action  was  a  violation  of  the  law.  The  legislative 
intent  in  the  enactment  of  this  provision  was  manifestly  for  the  pur- 
pose of  placing  all  those  seeking  these  lauds  upon  an  equal  footing; 
that  there  should  be  no  favoritism  in  the  selection.  The  very  act  of 
Norton  in  going  there  on  the  19th,  for  the  purpose  for  which  he  admits 
being  present,  was  precisely  what  Congress  intended  to  prevent,  that 
is,  that  persons  should  not,  in  advance  of  the  opening,  go  upon  the  ter- 
ritory to  be  thrown  into  market,  make  their  selections  and  trace  the 
boundaries,  thus  gaining  an  unfair  advantage  of  those  disposed  to  re- 
spect the  law. 

The  act  of  March  2, 1889  (25  Stat.,  1005),  providing  for  the  opening 
of  the  teiritory  of  Oklahoma,  contained  a  similar  prohibition  in  these 
words: 

That  no  person  entering  upon  and  occupying  said  lands  hefore  said  hour  of 
12  o'clock,  noon^  of  the  22nd  day  of  April,  A.  D.,  1889,  hereinbefore  fixed,  will  ever 
be  permitted  to  enter  any  of  said  lands  or  acquire  any  rights  thereto. 
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It  will  be  noticed  that  this  provision  of  the  law  is  sabstantially  tiio 
same  as  that  incorporated  in  the  act  under  consideration.  In  constra- 
ing  this  language  the  Department  has  said  (Towusite  of  Kingfisher  v. 
Wood  et  al.  (IL  L.  D.  330): 

The  language  of  the  law  -was  broad  as  it  conld  be  made,  prohibiting  any  one  from 
entering  upon  the  lands  for  the  purpose  of  settling  the  same.  The  end  sought  bj 
the  people  was  iettlement.  This  it  was  that  would  produce  title;  convert  the  public 
domain  into  private  property.  The  statute's  chief  pnri  ose  was  to  regulate  settle- 
ment. Each  act  of  the  individual  was  induced  by  his  desire  to  make  settlement  of 
a  particular  piece  of  land,  and  the  statute  declared  for  this  purpose  no  one  should 
enter  upon  or  occupy  these  lands — this  territory — until  they  are  opened  for  sach 
'' settlement''  by  proclamation  of  the  President.  It  matters  not  whether  it  is  read 
in  the  conjunctive  or  disjunctive;  whetlier  it  is  to  be  read  as  saying  ''enter  upon 
and  occupy"  or  "enter  upon  or  occupy;"  the  evident  purpose  of  the  law  was  to 
prohibit. one  or  another  entering  the  territory  before  the  proclaimed  hour,  tcitka 
vieio  and  purpose  of  aettlemeni  of  any  part  thereof.  No  one  could  be  there,  legally 
with  such  purpose,  in  whole  or  in  part.  Whether  there  before  the  time  by  some 
permit  or  without  it,  the  one  who  then  entertained  the  intention  of  making  a  settle- 
ment and  to  use  the  advantage  which  his  presence  gave,  to  the  exclusion  of  others, 
was  violating  the  spirit  of  the  law,  and  it  destroyed  his  claim  when  attempted.  If 
he  had  declared  it  before,  he  should  have  been  expelled ;  if  he  exhibited  such  pre- 
conceived purpose  by  his  subsequent  act«,  he  not  only  could  not  lawfully  claim  any 
particular  tract,  but  forfeited  all  right  to  future  acquisition. 

in  the  light  of  this  authority  and  upon  the  facts  presented  in  the 
case  at  bar,  I  think  Korton  was  disqualified  to  enter  said  land. 

Tour  judgment  is  therefore  modified  as  follows: — Gillen  will  be  per- 
mitted to  enter  the  land  applied  for,  that  is,  the  K  J  of  the  NW.  J  and 
lot  1  of  said  section  12;  the  entry  of  Becbe  will  be  allowed  to  stand  for 
lots  2  and  3;  but  canceled  as  to  the  NE.  i  of  NW.  ^  and  lot  1  of  said 
section. 


APPLICATION  TO  ENTER-DESERT  LAND  ENTRY-CONTEST. 

Slaughter  v.  Padia. 

An  application  to  make  homestead  entry  of  land  embraced  within  the  existing  desert 
land  entry  of  another  should  be  rejected;  but  if  the  applicant  alleges  a  prior 
settlement  right  a  hearing  may  be  allowed  to  determine  the  rights  of  the  parties. 

The  failure  of  a  desert  land  entryman  to  submit  final  proof  within  the  statutory 
period  will  not  operate  to  defeat  his  right  to  perfect  his  entry,  where  a  part  of 
the  land  is  involved  in  a  pending  contest. 

Ko  preferred  right  is  secured  by  a  successful  contest  against  ahomestead  entry  of  land 
that  is  included  within  the  prior  desert  land  entry  of  another,  against  whom  no 
default  is  charged;  nor  will  such  a  contest  constitute  an  "adverse  claim  '*  that 
will  defeat  the  equitable  confirmation  of  such  entry. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  March  23^  1S93. 

On  October  25,  1883,  you  transmitted  the  papers  in  the  case  of  Wil- 
liam B.  Slaughter  v.  Jose  F.  Padia  and  John  P.  Casey,  involving  the 
NE.  i  of  Sec.  10,  T.  1  N.,  R.  15  W.,  Santa  Fe  land  district,  New  Mexico. 
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Casey  made  desert  land  entry  of  two  hundred  and  eiglity  acres,  in- 
dading  the  quarter  section  in  controversy,  on  Augnst  9, 1882. 

The  plat  of  sarvey  of  the  township  was  filed  in  the  local  ofiBce  on 
January  2, 1883.  Padia  made  homestead  entry  of  the  tract  on  March 
15, 1883 — within  three  months  after  the  filing  of  the  townsite  plat — 
alleging  settlement  in  November,  1871. 

Slanghter  fiieil  affidavit  of  contest  against  Padia's  entry  on  Novem- 
ber 22, 1884,  with  the  usual  charge  of  abandonment  and  failure  to  re- 
side on  the  claim. 

Hearing  was  had  on  January  28, 1885.  As  the  result  of  the  testi- 
mony then  taken  the  local  officers  found — 

That  the  allegatioDsofcontest  have  heen  proved;  that  Padia  has  not  complied  with 
tlie  homestead  law;  that  there  are  no  extenuating  cirbnmstances  shown;  that 
therefore  homestead  entry  No.  1836  is  recommended  for  cancellation;  and  that 
Slanghter  he  accorded  preference  right  of  entry. 

No  reference  is  made  in  any  part  of  the  local  officers'  decision,  to 
Casey's  desert  land  entry,  and  when  the  case  was  considered  by  you, 
in  May,  1886,  you  remanded  the  case  for  a  rehearing,  on  the  ground 
that  the  testimony  was  "  too  conflicting  and  unsatisfactory  to  warrant 
a  decision."  At  the  same  time  the  record  in  Casey's  desert  land  entry 
was  transmitted  to  the  local  officers  with  instructions  to  make  him  a 
party  to  the  trifil,  that  he  might  show  cause  why  his  desert  land  entry 
should  be  sustained. 

A  rehearing  was  had,  commencing  July  27, 188G,  at  which  a  large 
amount  of  testimony  was  taken. 

On  November  9, 1886,  the  local  officers  reached  a  judgment,  in  which 
they  state  that — 

On  the  day  set  for  hearing  the  contestant  appeared  in  person,  and  hy  N.  B.  Langh- 
lin,  his  httorney.  The  contestee  also  appeared  in  person,  and  by  M.  B.  Read,  his  at- 
torney. John  P.  Casey  was  represented  hy  P.  L.  Vanderveer,  his  attorney.  .  . 
.  .  From  the  testimony  submitted  it  is  evident  that  the  law  has  not  been  complied 
with  in  the  matter  of  said  desert  land  entry  No.  32,  and  the  same  should  he  conceled. 
....  Padia,  who  is  a  sheep>man,  has  claimed  this  land  as  a  ranch,  and  has  had 
his  hands  there  off  and  on,  bnt  has  not  made  his  home  there  as  is  contemplated  by 
the  homestead  law.  The  law  has  not  been  complie<l  with  in  the  mattt^r  of  residence, 
and  the  improvement  and  cultivation  of  the  land  has  not  been  such  as  to  indicate 
the  good  faith  or  bona  fide  intention  of  the  claimant. 

and  recommend  the  entry  for  cancellation. 

Padia  appealed  from  said  decision  to  your  office,  where,  on  February 
10, 1888,  you  affirmed  the  judgment  of  the  local  officers,  and  held  both 
entries  for  cancellation. 

Padia  appealed  from  your  decision  to  this  office. 

While  the  record  was  on  file  in  the  Department,  awaiting  action, 
Casey  filed  an  affidavit,  in  which  he  alleged — 

That  he  was  not  a  party  to  said  contest  case,  has  never  received  any  notification 
of  said  ease  from  the  land  office  when  the  same  was  pending,  and  has  never  author- 
ized any  person  or  persons  to  appear  for  him  in  said  suit  or  contest,  therefore  the 
testimony  upon  which  his  entry  is  held  for  cancellation  is  ex  parte,  and  affiant  has 
not  had  his  day  in  court. 
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Inquiry  being  made  of  the  local  officers,  and  of  the  person  represent- 
ing himself  to  be  Casey-s  attorney,  no  evidence  was  offered  contradict- 
ing Casey's  sworn  statement.  Therefore  the  Department,-on  January 
2, 1889,  directed  that  you  should  order  a  hearing, — 

At  which  an  examinatiou  shall  be  made  into  Casey's  good  faith,  and  fulfillment  of 
the  requirements  of  the  law  in  connection  with  his  desert  land  entry  No.  32 — ^it  being 
understood  that,  hearing  having  been  already  had  as  to  the  righta  of  Padta  and 
Slaughter,  the  question  of  their  compliance  with  the  law  shall  not  be  entered  into 
any  further  than  may  be  found  necessary  in  order  to  throw  light  upon  the  question 
of  Casey's  compliance  therewith. 

1  am  now  in  receipt  of  your  letter  of  March  3, 1893,  transmitting  the 
record  of  the  hearing  abo\e  ordered.  As  the  result  of  said  trial,  the 
local  officers  found  that  the  witnesses  needed  were  "  scattered  all  over 
the  territory,"  and  their  evidence  was  therefore  taken  by  dei>osition— 
all  parties  being  afforded  an  oi)portunity  to  be  heard.  After  carefully 
summing  up  the  substance  of  said  depositions,  they  unite  in  finding 
that  "  Casey's  good  faith  is  sustained  by  an  overwhelming  preponder- 
ance of  the  testimony,"  and  therefore  recommended  that  his  desert  land 
entry  be  held  intact. 

It  will,  therefore,  be  necessary  in  disposing  of  this  case,  to  consider 
Padia's  homestead  entry  of  March  16, 1883,  and  Casey's  desert  land 
entry  of  August  9, 1882. 

I  have  carefully  examined  the  tostiinony  taken  at  the  hearings  had 
in  the  matter  of  Padia's  homestead  entry,  and  concur  in  the  conclusions 
reached  by  the  local  oflficers  and  by  you  that  he  never  established  or 
maintained  a  bona  fide  residence  on  the  tract. 

As  to  Casey's  desert  land  entry,  it  is  shown  that  it  was  made  August 
9,  1882.  On  March  15,  1883,  seven  months  and  six  days  later,  the 
local  officers  allowed  Padia  to  make  homestead  entry  of  a  quarter  sec- 
tion of  the  same  land.  These  two  entries  covering  the  same  tract 
have  remained  of  record  upon  the  tract  books  of  your  office  until  the 
present  time.  When  Padia  applied  to  enter  said  tract,  his  application 
should  have  been  rejected;  and  if  he  claimed  residence  and  improve- 
ments prior  to  the  date  of  the  desert  land  entry,  he  should  have  been 
allowed  to  institute  contest  against  the  same. 

It  will  be  noted  that  Slaughter  has  no  complaint  to  make  of  Casey's 
entry.  There  is  no  charge  from  any  quarter  against  it.  After  the 
first  hearing  in  the  contest  of  Slaughter  against  Padia,  you  ordered  a 
rehearing,  and  transmitted  Casey's  entry  papers  to  the  IocaI  officers, 
with  the  direction  to  make  him  "  a  party  to  said  hearing," — for  the 
very  good  reason  that  the  contest  between  Slaughter  and  Padia  was 
relative  to  land  to  which  Casey,  on  the  face  of  the  record,  had  the  prior 
and  paramount  right,  and  to  which  neitber  of  them  had  or  could  ob- 
tain any  right  whatever  until  Casey's  entry  should  be  canceled. 

I  have  examined  the  testimony  taken  in  accordance  with  the  direc- 
tions contained  in  said  departmental  letter  of  January  2, 1889,  and  cod- 
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cnrwith  the  local  officers  in  tlie  opiuion  that  ^<  Casey's  good  faith  is 
sastained  by  an  overwhelming  prex)onderance  of  testimony.''  The  time 
prescribed  by  law  within  which  he  should  make  Anal  proof  has  long 
since  passed;  but  he  is  excusable  for  not  offering  such  i^roof  while  the 
laud  embraced  by  his  claim  was  under  contest;  iudeed,  until  the  issu- 
ance of  circular  iustructions  of  March  15, 1892,  14  L.  D.,  250,  he  would 
not  have  been  permitted  by  the  departmental  Rules  of  Practice  to  do 
so. 

Slaughter  has  shown  that  Padia  had  failed  to  fulfill  the  requirements 
of  the  homestead  law.  Under  ordinary  circumstances  he  would  by  his 
contest  acquire  the  right  to  make  entry  of  the  tract.  But  in  this  case, 
after  the  cancellation  of  Padia's  entry,  no  one  will  have  a  right  to  enter 
the  tract,  for  it  will  still  be  embraced  in  and  segregated  by  Casey's 
prior  entry.  The  second  section  of  the  act  of  May  14, 1880,  confers  a 
preference  right  of  entry,  but  that  right  can  not  be  exercised  upon  the 
land  embraced  in  Casey's  entry  and  against  which  there  is  no  default 
alleged. 

Slaughter's  contest  having  been  aimed  at  Padia,  and  not  at  Casey, 
against  whom  he  has  never  initiated  any  adverse  action,  he  cannot  be 
considered  as  having  acquired  such  a  right  in  the  premises  as  would 
constitute  an  <' adverse  claim"  that  would  prevent  the  submission  of 
Casey's  final  proof,  if  it  should  be  found  satisfactory  in  aU  respects  ex- 
cept as  to  time,  to  the  board  of  equitable  adjudication. 

For  the  reasons  herein  set  forth,  your  decision  of  February  10, 1888, 
is  affirmed  in  so  far  as  it  holds  Padia's  entry  for  cancellation ;  but  so 
much  of  the  same  as  holds  Casey's  desert  land  entry  for  cancellation  is 
modified,  and  you  will  notify  him  that  a  reasonable  time  will  be  allowed 
him  in  which  to  make  final  proof  on  the  same. 


OJTFlCIAJj  SUBVEY-AMfiNDMENT  OF  ENTRY. 

KOYES  V.   BeEBB. 

ApriTate  Borvey  will  not  be  accepted  as  sufficient  to  warrant  a  conclusion  that  the 

official  saryey,  as  of  record,  is  inaccurate. 
An  intervening  adverse  claim  defeats  an  application  to  change  or  amend  an  entry. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office,  March  2S,  1893. 

On  the  15th  of  January,  1891,  Almond  E.  Noyes  made  pre-emi)tion 
cash  entry  tor  lots  1,  2,  and  3,  of  Sec.  3,  T.  35  N.,  R.  37  E.,  and  lots  2 
and  3  of  Sec.  34,  T.  36  N.,  E.  37  E.,  W.  M.,  Spokane  Falls  land  district, 
Washington,  having  filed  his  declaratory  statement  therefor  on  the  23d 
of  June,  1890,  in  which  he  alleged  settlement  on  the  20th  of  April, 
1880.    Patent  was  issued  for  said  laud  January  18,  1892. 
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On  the  18th  of  February,  1891,  Avery  A.  Beebe  made  homestead 
entry  for  the  SB.  i  of  the  NB.  i,  and  the  NB,  i  of  the  SB.  i  of  Sec.  3,  T.  35 
N.,  K.  37  B.,  in  the  sameland district.  He  commuted  hie  entry,andmade 
final  proof  on  the  29th  of  December,  1891,  at  which  time  Noyes  pro- 
tested against  the  allowance  of  said  proof,  claiming  that  a  portion  of 
the  land  embraced  in  Avery's  entry  was  occupied,  cultivatetl,  and  im- 
proved by  him,  and  had  been  for  several  yciirs,  under  the  belief  that 
it  was  included  in  his  pre-emption  cash  entry. 

The  local  officers  allowed  testimony  to  be  submitted  upon  the  ques- 
tions raised;  and  on  the  2Gth  of  January,  1892,  dismissed  the  protest,  on 
the  ground  that  there  was  no  actual  conflict  between  the  lands  covered 
by  the  entry  of  Noyes  and  those  embraced  in  the  entry  of  Beebe.  They 
also  found  that  Beebe  had  complied  with  the  homestead  lav. .  and  rec- 
ommended that  his  proof  be  accepted 

On  the  11th  of  November,  1891,  your  office  received  a  petition  in  be- 
half of  Almond  R.  Noyes,  in  which  he  prayed  that  the  approval  of  the 
plats  of  the  townships  in  which  said  lands  were  situated 

may  be  set  aside,  and  that  new  pints  may  be  sabstitntcd  therefor,  to  the  end  that 
divers  errors  in  the  present  plats  may  be  corrected,  and  that  the  petitioner  may  be 
relieved  against  great  hardship,  the  consequence  of  an  error  in  his  entry  into  which 
he  was  led  by  the  said  errors  of  the  plats. 

This  application  was  denied  by  you  on  the  24th  of  February,  1892, 
at  which  time  you  also  declined  to  order  an  investigation  in  the  field 
for  the  purpose  of  ascertaining  whether  or  not  an  error  was  made  in 
the  survey  of  the  meander  line  of  the  Columbia  river,  adjoining  or 
opposite  the  lands  of  Noyes.  An  appeal  to  the  Department  was  taken 
from  your  action,  the  case  being  volume  17,  number  328. 

On  the  9th  of  May,  1892,  you  rendered  a  decision  in  the  case  of 
Almond  E.  Foyes  v.  Avery  A.  Beebe,  in  which  you  approved  the  action 
of  the  local  officers  in  dismissing  the  protest  of  Koyes  against  the  final 
proof  of  Beebe.  An  appeal  from  your  decision  brings  that  case  to  the 
Department,  it  being  volume  17,  number  415. 

On  the  8th  of  December,  1892,  a  motion  was  filed  on  the  part  of 
Noyes,  for  the  consolidation  of  the  case  of  Almond  R.  Noyes,  and  that 
of  said  Noyes  against  Beebe,  and,  as  no  objection  has  been  interposed 
to  such  motion,  and  as  I  sec  no  impropriety  in  considering  said  cases 
together,  and  rendering  a  decision  covering  the  questions  involved  in 
both,  such  action  will  be  taken. 

From  the  record  before  me,  I  learn  that  on  the  14th  of  August,  1890, 
the  register  of  the  land  office  at  Spokane  Falls  addressed  a  letter  to 
the  United  States  surveyor-general,  at  Olympia,  Washington,  trans- 
mitting a  plat  and  corresponding  field  notes  of  the  survey  of  a  part  of 
section  3,  township  35  north,  range  37  east,  Willamette  Meridian,  exe- 
cuted by  J.  M.  Bewley,  county  surveyor  of  Stevens  county.  Washington, 
at  the  request  of  Mr.  A.  E.  Noyes,  and  also  an  affidavit  of  Mr.  Noyes, 
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stating  that  he  had  filed  a  declaratory  statement  in  the  United  States 
land  office  at  Spokane  Falls,  on  June  23, 1890, 

for  lots  2  and  3  of  Sec.  34,  T.  36  N.,  R.  37  E.,  Will.  Mer.,  and  lots  1,  2,  and  3  o 
Sec.  3,  T.  35  X.,  R.  37  E.,  and  that  he  did  so  with  the  impression  that  his  said  sur- 
vey embraced  all  the  land  west  of  the  NW.  i  of  the  SW.  i  and  the  8W.  i  of  the  NW. 
i  of  section  2  and  being  all  the  land  west  of  said  section  2  and  the  river).  That  affi- 
ant is  familiar  with  the  sarveys,  and  believes  there  was  an  error  made  in  the  plats 
filed  in  the  Spokane  Falls  land  office,  June  23,  1890,  as  relates  to  the  lots  2  and  3  of 
Sec.  3,  T.  35  N.,  R.  37  E.,  Will.  Mer.,  and  the  8E.  i  of  the  NE.  h  and  the  NE.  i  of  the 
SE.^  of  Sec.  3,  as  shown  on  said  plat  to  be  full,  should  be  noted  as  lots  2  and  3  of 
Sec.  3,  T.  35  N.,  R.  37  E.,  and  further  that  lots  2  and  3  of  Sec.  3,  as  shown  on  said 
map,  are  not  in  existence,  and  that  my  claim  embraces  all  the  laud  lying  between 
the  east  line  of  that  portion  of  section  3  and  the  river. 

The  United  States  surveyor-general,  in  a  letter  addressed  to  you, 
under  date  of  December  17, 1890,  reported  that  the  survey  of  the  town- 
ships in  question  was  made  by  U.  S.  Deputy  Surveyor  Berry,  that  it 
had  been  examined  and  found  substantially  correct,  and  he  recom- 
mended that  no  change  or  correction  be  made  in  said  survey. 

In  a  letter  addressed  by  you  to  said  United  States  surveyor-general, 
under  date  of  January  29,  1891,  you  expressed  concurrence  in  his 
views,  and  suggested  that  the  attention  of  the  register  and  receiver  be 
directed  to  the  following  paragraphs  in  the  circular  from  your  office  of 
March  13, 1883 : 

let.  The  boundaries  of  the  public  lands  established  and  returned  by  the  duly 
appointed  government  surveyors,  when  approved  by  the  surveyors-general  and 
accepted  by  the  government,  are  unchavgeahle, 

2d.  The  original  township,  section,  and  quarter  section  comers  established  by  the 
government  surveyors  must  stand  as  the  true  coniers  which  they  were  intended  to 
represent,  whether  the  corners  be  in  place  or  not. 

It  was  after  these  proceedings,  that  Noyes  petitioned  your  office  for 
a  correction  of  the  survey  of  said  townships,  accompanying  his  peti- 
tion with  a  plat  showing  a  survey  made  by  Charles  H.  Morgan,  a  civil 
engineer,  who  makes  affidavit  that  his  plat  shows  correctly  the  course 
of  the  bank  of  the  Columbia  river  and  its  relation  to  the  lines  of  the 
public  survey,  and  also  the  course  of  the  meander  line  represented  by 
the  field  notes  of  the  public  survey  in  section  3,  township  35  north, 
range  37  east. 

It  was  claimed  that  the  government  plats  included  land  which  is  com- 
monly covered  with  water,  and  is  part  of  the  bed  of  the  Columbia 
river,  and  it  is  represented  that  the  course  of  said  river  is  at  a  great 
distance  west  of  its  true  course,  whereby  Koyes  was  led  to  pay  for  land 
of  no  value,  and  failed  to  enter  the  land  which  he  intended  to  enter. 

In  the  case  of  John  W.  Moore  (13  L.  D.,  64),  it  was  held  that  "the 
returns  of  the  surveyor-general,  and  the  record  of  a  survey  made  under 
his  direction,  are  evidence  of  the  highest  character,  that  no  private  sur- 
vey can  be  allowed  to  overcome.''  I  do  not  feel  at  liberty,  therefore,  to 
pronounce  the  ^jovernment  survey  inaccurate,  sinii^ly  because  Mr.  Mor- 
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gan  has  made  a  diflferent  one.  The  surveyor-general  was  employed  by 
the  government  to  make  a  correct  survey  and  plat  of  tlie  lo<'^lity. 

And  it  is  no  where  claimed  that  Noyes  did  not  get  i>atent  for  the 
land  described  in  his  declaratory  statement  and  entry,  or  thatBeebe 
included  in  his  entry  any  land  covered  by  the  entry  and  patent  of 
Noyes.  After  Koyes  made  his  final  proof,  the  SE.  J  of  the  NE.  J  and  the 
KE.  i  of  the  SB.  \  of  Sec.  3,  T.  35  N.,  R.  37  E.,  were  found  to  be  vacant 
land,  and  Beebe  made  homestead  entry  therefor. 

According  to  the  metes  and  bounds  of  the  lots  described  by  Koyes, 
he  has  already  made  entry  for  156.96  acres.  He  desires  to  include 
eighty  acres  more,  making  230.96  acres  in  aU,  or  76.90  acres  above  the 
maximum.  lie  makes  no  suggestion  of  surrendering  any  of  the  land 
included  in  his  i)resent  entry,  but  claims  thataportion  thereof  is  under 
water,  and  therefore  of  no  use  to  him. 

In  the  case  of  Eoberts  et  al.  v.  Gordon  (14  L.  I>.,  475),  it  was  held 
that  a  patentee  may  be  permitted  to  relinquish  a  portion  of  the  land 
covered  by  his  patent,  and  take  in  the  place  of  the  land  relinquished  a 
tract  which  through  mistake  was  not  included  in  the  original  entry, 
nor  in  the  patent  issued  thereon. 

V,  Such  change,  however,  can  not  be  allowed  where  the  lands  desired  have 
been  filed  upon  or  entered  by  another  party,  before  the  application  to 
change  is  made.  It  is  only  in  the  absence  of  intervening  adverse  rights 
that  the  lands  intended  to  be  taken  may  be  substituted  for  those  mis- 
takenly filed  upon  or  entered.  Cowan  v,  Asher  (6  L.  D.,  785).  That 
case  also  held  that  a  second  filing  is  not  permissible  except  in  cases 
where  the  claimant,  through  no  fault  of  his  own,  is  unable  to  perfect 
entry  under  the  first.  Koyes  was  not  only  able  to  perfect  entry  under 
his  filing,  but  he  did  perfect  the  same,  and  secured  patent  for  the  land 
covered  thereby,  and  not  until  after  Beebe  made  entry  did  he  express 
any  desire  to  change,  alter,  or  amend  his  entry. 

It  is  true  that  a  portion  of  the  land  for  which  Beebe  made  entry  had 
been  cultivated  by  Koyes  prior  to  such  time,  but  it  was  not  included  in 
his  entry,  and  I  know  of  noruleof  law,  under  the  circumstances,  under 
which  he  is  entitled  to  it. 

Several  cases  are  cited  in  which  the  Department  has  ordered  ahear- 
ingto  determine  the  existence  or  non-existence  of  a  stream,  which  is 
represented  on  the  plat  as  "meandered,"  with  a  view  to  the  reforma- 
tion of  the  survey  if  improperly  allowed.  This  course  was  pursued  in 
the  case  of  Jacob  Dunbar  (12  L.  D.,  73),  and  in  the  more  recent  case  of 
Bernard  Kuane  (15  L.  D.,  342).  The  case  at  bar,  however,  presents  no 
such  question,  as  Hiere  is  no  doubt  about  the  Columbia  river  being  a 
meandered  stream. 

Under  the  instructions  and  decisions  of  the  Department,  I  think  yon 
were  justified  in  refusing  to  order  a  correction  of  the  government  8U^ 
vey.    I  also  think  that  you  correctly  construed  the  rulings  of  the  De- 
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partment,  in  approving  the  action  of  the  local  officers  in  dismissing  the 
protest  of  Noyes  against  the  final  proof  of  Beebe.  The  decisions  ap- 
pealed from  are  therefore  affirmed. 


RAILROAD  GRANT— ORDER  OF  RESTORATION". 

Southern  Pacific  E.  E.  Co.  (On  Eeview). 

DiTections  given  for  the  leAtoration  of  lands  withdrawn  for  the  hene6t  of  theSonth 
em  Pacific,  lying  within  the  primary  limite  of  the  grant  to  said  company  and 
the  indemnity  limits  of  the  grant  to  the  Atlantic  and  Pacific. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office^  March 

24,  1893. 

Under  date  of  June  23, 1888  (6  L.  D.,  816),  this  Department  rendered 
a  decision,  involving  certain  lands  in  the  overlapping  limits  of  the  grant 
to  the  Atlantic  and  Pacific  Eailroad  Company  (14  Stat.,  292),  and  that 
to  the  Southern  Pacific  Eailroad  Company  (16  Stat.,  673),  the  conclu- 
sion of  wbich  is  in  the  following  words: 

In  the  present  ease,  as  to  the  lands  lying  within  the  granted  limits  of  the  Atlantic 
and  Pacific  Railroad  Company,  the  decisions  of  the  supreme  conrt  in  the  cases  here- 
tofore cited,  (97  U.  8.,  419,  and  112  U.  8.,  720)  are  conclusive  against  the  rights  of 
the  Southern  Pacific  Railroad  Company  to  any  of  the  lands  within  said  limits,  and 
I  therefore  concnr  In  your  recommendation,  that  the  unpatented  lauds  within  snid 
limits— that  is,  the  lands  embraced  in  the  first  and  third  class—shall  be  opened  to 
settlement  and  entry. 

As  to  the  lands  embraced  within  the  second  class — that  is,  of  lands  within  the 
granted  limits  of  the  Southern  Pacitic  Railroad  Company,  and  within  the  indemnity 
limits  of  the  Atlantic  and  Pacific  Railroad  Company — in  view  of  the  doubt  hereto- 
fore expressed,  I  concnr  in  your  recommendation  that  there  can  be  no  objection  to 
continuing  in  reservation  the  unpatented  lands  of  this  class,  pending  adjudication 
by  the  courts,  or  until  such  time  as  the  Department  may  deem  it  proper  to  remove 
the  reservation. 

The  attorneys  for  the  Sonthem  Pacific  Eailroad  Company  filed  a  mo- 
tion for  review  and  modification  of  said  decision,  and  asked  that  action, 
restoring  the  lands  to  entry,  be  suspended,  to  await  the  decision  of  the 
questions  involved,  by  the  courts.  J.  H.  Call,  as  attorney  for  settlers 
upon  some  of  the  lands  in  question,  filed  a  motion  for  review,  asking  a 
modification  of  said  decision,  in  so  far  as  it  held  that  lands  of  the 
second  class  should.be  longer  reserved.  Later,  further  showing  was 
made  in  support  of  the  request,  that  no  action  should  be  taken  in  the 
premises  until  the  decision  of  the  supreme  court  of  the  United  States, 
in  cases  then  pending,  brought  by  the  United  States,  to  secure  the  can- 
cellation of  certain  patents  theretofore  issued  to  said  company,  which 
cases,  as  shown  by  copies  of  the  bills  filed  therein,  presented  with  said 
request,  necessarily  involved  the  questions  presented  to  the  Depart- 
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ment,  and  the  decisions  in  wbicb  would  afford  a  ruling  aiK>n  saidqneft- 
tions  by  the  supreme  court  Under  tbese  circumstances,  no  action  has 
been  heretofore  taken  upon  said  motions. 

Decisions  have  now  been  rendered  in  the  cases  then  pending  before 
the  supreme  court,  and  the  questions  raised  by  the  motions  for  review 
have  been  decided.  The  case  of  the  United  States  t?.  Southern  Pacific 
Bailroad  Company,  (146  U.  S.,  670)  involved  lauds  included  in  the  first 
class  mentioned  in  the  departmental  decision,  that  is,  lands  within  the 
common  primary  limits  of  both  grants.  The  conclusion  reached  is  ex- 
pressed in  the  last  paragraph  of  the  decision  (p.  607),  which  reads  as 
follows: 

Oar  conclasions,  therefore,  are,  that  a  valid  and  sufficient  map  of  definite  location 
of  its  route  from  the  Colorado  river  to  the  Pacific  Ocean  was  filed  by  the  Atlantio 
and  Pacific  Company,  and  approved  by  the  Secretary  of  the  Interior;  that  by  such 
act,  the  title  to  these  lands  passed,  under  the  grant  of  1866,  to  the  Atlantic  and 
Pacific  Company,  and  remained  held  by  it,  subject  to  a  condition  subsequent  until 
the  act  of  forfeiture  of  1886 ;  that  by  the  act  of  forfeiture  the  title  of  the  Atlantic 

I  and  Pacific  vras  retaken  by  the  general  government,  and  retaken  for  its  own  benefit, 

and  not  that  of  the  Southern  Pacific  Company;  and  that  the  latter  company  had 

I  no  title  of  any  kind  to  these  lands. 

I  This  is  the  theory  upon  which  it  was  concluded  that  the  recommen- 

'  dation  of  your  oflSce,  that  lands  of  said  class  should  be  opened  to  settle- 

I  ment  and  entry,  should  be  concurred  in.    The  position  taken  by  this 

t  Department  being  the  same  as  that  subsequently  taken  by  the  supreme 

j  court,  will  be  maintained,  and  the  motion  for  review,  filed  in  behalf  of 

the  Southern  Pacific  Railroad  Company,  must  be,  and  is  hereby  denied. 
'  The  cases  of  the  United  States  v,  Colton  Marble  and  Lime  Company, 

I  and  United  States  v.  Southern  Pacific  Eailroad  Company  (146  U.  S., 

I  015),  involved  lands  similarly  situated  as  those  in  the  second  class, 

mentioned  in  the  departmental  decision  in  question,  that  is,  lands  in 
the  primary  limits  of  the  grant  to  the  Southern  Pacific  Eailroad  Com- 
pany, and  within  the  indemnity  limits  of  the  grant  to  the  Atlantic  and 
Pacific  Railroad  Company. 

The  conclusion  reached  by  the  court  is,  that  the  title  to  none  of  these 
lands  passed,  or  could  pass,  to  the  Southern  Pacific  Bailroad  Com- 
pany, This  is  the  adjudication  by  the  court,  pending  which  these  lands 
were,  by  the  departmental  decision  under  consideration,  continued  in 
reservation.  This  point  having  been  finally  decided  against  said  rail- 
road company,  there  is  no  reason  for  continuing  such  reservation,  and 
you  will  therefore  take  such  steps  as  may  be  necessary  to  restore  this 
class  of  lands  to  entry  and  settlement. 
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SOLDIEB'S  ADDIIIOXAL  HOMESTEAD— CERTIFICATE  OF  RIGHT. 

KisiAH  Goodnight. 

A  pnrobaser  of  an  invalid  certificate  of  a  Boldier's  additional  homestead  right;  who 
enters  therewith  a  tract  of  land  in  the  name  of  the  party  to  whom  the  certificate 
fa  iasaed;  may  perfect  title  to  aaoh  laod  nnder  the  act  of  March  3^  1893;  hy  pay- 
ing the  gOYernment  price  therefor. 

First  Assistant  Secretary  Chandler  to  tlie  Commissioner  of  the  General 

Land  Office^  March  24^  1893. 

The  issue  raised  by  this  appeal  is  as  to  the  validity  of  soldier's  addi- 
tional homestead  entry,  for  the  S  W.  J  of  the  KE.  J  and  the  S.  J  of  the 
WN.  J  of  Sec.  1,  T.  17  K,  K.  67  W.,  Cheyenne,  Wyoming,  entered  May 
18, 1885,  in  the  name  of  Kisiah  Goodnight,  widow  of  John  Goodnight, 
deceased. 

The  material  facts  made  by  the  record  are  as  follows: 

On  December  21, 1870,  John  Goodnight  made  homestead  entry  for 
the  SW.  i  of  the  SE.  J  and  the  SE.  i  of  the  8W.  J  of  Sec.  7,  T.  16  N., 
E.  22  W.,  Clarksville,  Arkansas,  which  was  canceled  for  abandonment 
July  23,  1878.  In  February,  1883,  Goodnight  applied  to  have  said 
entry  re-instated,  which  was  refused,  January  9, 1884,  from  which  no 
appeal  was  taken,  and  on  March  10, 1884,  he  purchased  the  SE.  J  of 
the  SW.  \  of  said  section,  embraced  in  his  former  entry,  which  was 
patented  November  1, 1884.  On  March  1, 1883,  while  the  application 
to  reinstate  was  pending,  he  filed  an  application  for  certification  of 
his  right  to  make  soldier's  additional  homestead  entry,  and,  on  August 
27, 1884,  this  application  was  rejected,  for  the  reason  that  Goodnight 
had  died,  March  12,  1884.  Subsequently,  an  application  for  certifica- 
tion was  filed  by  Kisiah  Goodnight,  his  widow,  of  the  right  of  addi- 
tional homestead,  and  upon  this  application  a  certificate  was  issued, 
October  27,  1884,  certifying  that  she  was  entitled  to  an  additional 
homestead  entry  of  not  exceeding  one  hundred  and  twenty  acres,  under 
section  2306  of  the  Revised  Statutes. 

There  is  also  with  the  record  a  power  of  attorney,  dated  September 
20, 1884,  and  executed  by  Kisiah  Goodnight,  empowering  and  author- 
izing  Joseph  M.  Carey,  of  Wyoming  Territory,  as  her  attorney  in  fact, 
to  apply  for,  locate,  and  enter,  under  said  section  2306  of  the  Eevised 
Statutes,  one  hundred  and  twenty  acres  of  public  land,  as  additional 
to  the  forty  acres  of  original  homestead. 

On  May  18, 1885,  Joseph  M.  Carey,  as  attorney  in  fact  for  Kisiah 
Goodnight,  made  the  entry  in  controversy,  as  soldier's  additional  home- 
stead entry,  in  the  name  of  Kisiah  Goodnight,  under  the  certificate  of 
additional  homestead  right  issued  to  Kisiah  Goodnight,  but  it  is  ad- 
mitted by  counsel  in  the  argument  of  the  case  that  the  certificate  was 
purchased  by  the  attorney  in  fact,  who  entered  the  land  for  his  own 
benefit  in  the  name  of  his  princix)aL 
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Under  the  law  and  rules  and  regalations  of  the  Department,  thecer- 
tiflcate  was  illegal,  and  the  entry  thereunder  could  not  pass  to  patent. 
But  the  act  of  March  3, 1893,  making  appropriation  for  sundry  civil 
expenses  of  the  government  lor  the  fiscal  year  ending  June  30, 1891, 
provided: 

That  where  aoldier^s  additional  homestead  entries  have  been  made  or  initiated 
npon  certificate  of  the  CommisBioner  of  the  Genera]  Land  OfiSce  of  the  right  to  make 
snch  entry,  and  there  is  no  odversn  claimant,  and  snch  certificate  is  fonnd  errooe- 
ons  or  invalid  for  any  cause,  the  purchaser  therennder,  on  making  proof  of  snrh 
purchase;  may  perfect  his  title  by  payment  of  the  government  price  for  the  land; 
but  no  person  shall  be  permitted  to  acquire  more  than  one  hundred  and  sixty  acres 
of  public  land  through  the  location  of  any  such  certificate. 

Aa  this  case  seems  to  come  within  the  purview  of  said  act,  it  is 
returned  to  your  office  for  appropriate  action.  Charles  Holt,  (16  L. 
D.,  294). 


PROCEEDrXGG  ON  FINAL  PROOF— PROTESTANT.  . 

Williams  v.  Thomas. 

Aprotestant  against  final  proof  who  waives  objection  to  the  action  of  the  local  oflBce 
in  allowing  new  proof  to  be  made,  leaves  the  controversy  to  be  determined  on 
the  testimony  taken  at  the  presentation  of  the  second  proof. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  March  24,  ISrs. 

Evan  G.  Thomas  filed  declaratory  statement  ^o.  372  (TTte  series) 
November  8, 1885,  alleging  settlement  January  1, 1885,  for  the  E.  J  of 
the  NE.  i,  the  S  W.  J  of  the  NE.  i,  and  the  NB.  i  of  the  SE.  i,  Sec.  30, 
T.  1  N.,  R.  96  W.,  Glenwood  Springs,  Colorado. 

On  December  2,  1885,  John  Williams  filed  declaratory  statement  No. 
386  for  the  NB.  i  of  the  SE.  J,  the  S.  J  of  the  NE.  J,  and  the  NW.  i  of 
the  NE.  J  of  said  section,  alleging  settlement  November  6, 1885,  thus 
conflicting  with  Thomas's  filing  as  to  the  S.  J  of  the  NE.  J  and  the  I^E. 
i  of  the  SE.  J  of  said  section. 

After  due  publication,  Thomas  submitted  final  proof  on  August  20, 
1887,  against  the  acceptan(;e  of  which  Williams,  on  the  same  day,  fil^ 
his  written  protest,  alleging  under  oath  his  own  settlement  and  filiug 
and  improvements  on  the  land,  his  pre-emption  right,  etc.,  and  pro- 
testing against  "  a  patent  being  issued  to  said  Thomas,"  for  the  reason 
that  he  was  a  prior  locator  and  settler  j  that  Thomas  has  not  resided 
continuously  or  at  all  on  the  land  or  any  part  thereof;  that  he  has  not 
improved  the  land  as  provided  by  law;  that  he  is  an  alien,  and  there- 
fore disqualified  to  make  entry.  Ue  asked  to  be  allowed  to  cross-ex- 
amine  all  the  \}yoo['  witnesses,  and  to  submit  original  proof  in  his  own 
hchalf  to  establisli  his  superior  riglit  to  the  laud. 
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On  the  day  Thomas  submitted  his  proof,  the  register  and  receiver 
made  the  following  endorsement  thereon : 

Bejected^  August  20, 1887,  for  the  reason  that  claimant  has  failed  to  show  actnal 
continnons  residence  on  the  land  for  six  months  preceding  this  date,  and  for  the  re»* 
B6n  the  proof  now  offered  is  unsatisfactory. 

On  October  13, 1887,  Thomas  again  offered  final  proof,  and  protest- 
ant  again  appeared;  whereupon  the  proof  witnesses  were  cross-exam- 
ined at  great  length,  and  other  testimony  was  taken  showing  protest- 
ant's  settlement  and  improvements  upon  the  land. 

The  register  and  receiver  on  December  23, 1889,  recommended  the 
acceptance  of  Thomas's  final  proof,  and  the  cancellation  of  Williams's 
filing  as  to  the  land  in  controversy. 

On  appeal,  you,  by  your  decision  of  January  29, 1892,  aflfirmed  that 
judgment,  and  Williams  further  prosecutes  his  appeal  to  this  Depart- 
ment. 

It  is  a  well  settled  rule  that  where  one  elects  to  make  final  proof  in 
the  face  of  a  duly  recorded  adverse  claim  not  shown  to  be  illegal,  lie  must 
stand  or  fall  by  the  record  then  made,  and,  if  such  person  iails  to  show 
compliance  with  the  law,  his  claim  is  subordinated  to  that  of  the  ad- 
verse claimant.  Wade  v.  Meier  (0  L.  D.,  308);  Jacobs  v.  Cannon  (ibid., 
623);  Wright  v.  Brabander  (ibid.,  760);  Hults  v.  Leppin  (7  L.  D.,  483); 
Campbell  v.  Eicker  (9  L.  D.,  65);  Cobby  v.  Fox  (ibid.,  501). 

When  Thomas's  final  proof  was  rejected,  August  20, 1887,  and  he 
failed  to  appeal,  his  rights  to  the  land  were  subordinated  to  those  of 
Williams.  The  record  fails  to  show  that  the  local  officers  on  rejecting 
the  proof,  formally  decided  that  Thomas  had  a  right  to  offer  proof  anew; 
but  it  would  appear  that  such  was  their  opinion  at  the  time,  as  shown 
by  a  statement  contained  in  the  caption  of  the  record  reading  as  fol- 
lows: 

Jolin  Wmiams  filed  hisD.  S.  386,  December  2, 1885,  and  filed  affidavit  of  contest 
against  the  proof  of  Mr.  Thomas,  whose  proof  was  rejected  by  the  register  and 
receiver — he  having  failed  to  show  proper  residence,  the  contestant  reserving  his 
contest  until  the  contestee  offered  new  proof. 

The  fact  that  contestant  reserved  his  contest  until  new  proof  was 
oflFered  would  indicate,  in  the  absence  of  anything  to  the  contrary,  that 
he  consented  to  that  action.  Had  he  insisted  upon  a  cancellation  of 
Thomas's  filing  on  the  rejection  of  the  first  final  proof,  or  had  he  ap- 
pealed from  any  order  or  judgment  of  the  local  officers,  allowing  new 
proof  to  be  offered,  a  diflPerent  question  would  be  presented.  But,  as 
above  shown,  it  appears  that  he  practically  agreed  to  the  second  final 
proof  being  oSered,  and  postponed  his  contest  until  it  should  be  pre- 
sented. He  thus  waived  whatever  rights  he  may  have  had  by  the  fail- 
ure of  Thomas  to  show  compliance  with  the  law  in  the  matter  of  the 
first  proof,  and  directed  his  efforts  to  show  a  non-compliance  with  the 
law,  when  the  second  proof  was  offered. 
12771— VOL  16 ^21 
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Havings  waived  this  right,  judgment  upon  the  merits  of  the  contro- 
versy must  be  determined  from  the  testimony  taken  at  the  hearing  on 
the  presentation  of  the  second  proof.  That  testimony  is  very  volumin- 
ous. I  have  carefully  examined  the  same,  and  find  the  statements  of 
witnesses,  upon  important  questionsrelating  to  thegood  faith  of  Thomas, 
quite  difficult,  if  not  impossible,  to  reconcile. 

Your  decision  substantially  sets  forth  the  material  facts  in  the  case; 
and,  in  view  of  the  concurring  opinions  of  your  office  and  the  local 
office,  that  ^<  claimant  settled  upon  the  laud  in  good  faith  and  complied 
with  the  law  as  to  residence  and  cultivation,"  I  do  not  feel  at  liberty 
to  disturb  your  decision.    Chichester  v.  AUeu,  9  L.  D.,  302. 

The  judgment  appealed  from  is  accordingly  affirmed. 


timbeb  culture  entry- administrator-commutation. 

Frank  E.  Wright. 

The  administrator  of  the  estate  of  a  deceased  timber  cnUiire  entryman  cannot 
commate  the  entry  of  the  decedent  for  the  benefit  of  an  heir  who  is  not  a  resi- 
dent of  the  State  in  which  the  land  is  situated. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  March  25^  1893. 

I  am  in  receipt  of  your  letter  "  G,  ^  of  Angust20, 1892,  transmitting 
the  appeal  of  Frank  E.  Wright,  administrator  of  the  estate  of  Frank 
0.  Eussel,  deceased,  from  your  decision  of  March  21,  1892,  rejecting 
his  commutation  proof  on  timber  culture  entry  l^o.  146,  Lewiston, 
Montana,  land  district,  involving  the  E.  i  of  NE.  J  and  E.  J  of  SE.  J, 
Sec.  22,  T.  13  N.,  R.  15  B.,  P.  M.,  made  by  Russell  during  his  life  time- 
Bussell  died  in  Montana;  his  heir  is  a  non-resident  of  the  State. 

Section  225,  of  chapter  S,  division  2,  of  the  statutes  of  Montana 
provides  that  the  administrator  of  an  estate  "  must  take  into  his  pos- 
session all  the  estates  of  the  decedent,  real  and  personal,"  etc.  It 
further  provides  that  the  possession  of  the  administrator  is  the  pos- 
session of  the  heirs,  and  possession  by  the  heirs  is  subject  to  the  pos- 
session of  the  administrator  for  the  purpose  of  administration,  as  pro- 
vided by  law.  Section  226  gives  the  administrator  authority  to  main- 
tain actions  for  the  recovery  of  real,  as  well  as  personal  property.  He 
may  maintain  an  action  for  trespass  on  real  estate,  even  when  com- 
mitted during  the  life  time  of  the  decedent.  He  must  in  brief  take 
charge  f)f  the  real  estate,  and  it  is  quite  api)arent  that  he  not  only  may, 
but  it  is  his  duty  to  preserve  it,  and  to  do  this  he  may  cultivate  the 
land,  and  in  case  of  timber  culture  entry,  may,  and  shonld  do  those 
things  required  by  the  timber  culture  law  necessary  to  completing 
the  title,  thus  i)reserving  the  property. 

The  first  section  of  the  act  of  March  3, 1891,  to  repeal  timber  cnltare 
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laws,  saves  from  the  operation  of  the  act  bona  fide  claims  lawfully  ini- 
tiated before  the  passage  of  the  act.  The  provision  of  the  act  which 
allows  commutation  to  cash  entry,  limits  such  commutation  to  ^^Actual 
bona  fide  residents  of  the  State  or  Territory  in  which  the  land  is  loca- 
ted," etc. 

I  do  not  concur  in  your  holding  that  an  administrator  of  an  estate  in 
Montana  is  not  the  legal  representatives  of  the  estate  of  the  deceased. 
The  law  of  Montana,  authorizing  the  appointoient  of  administrators^ 
is  similar  to  the  law  of  South  Dakota,  appointing  special  administra- 
tors, and  their  duties  and  obligations  are  similar. 

In  the  case  of  Halvor  O.  Stadskler  v.  The  heirs,  or  legal  representa- 
tives of  Ole  Vestboe,  deceased,  (L.  and  R.,  Vol.  264,  p.  454),  and  in 
John  A.  Sabin's  case,  (16  L.  D.,  149)  the  question  was  fully  considered, 
and  it  was  held  that  the  administrator  of  an  estate  in  South  Dakota 
could  cultivate  the  land,  and  make  final  proof  in  a  timber  culture  en- 
try, as  legal  representative  of  the  deceased.    In  the  case  at  bar,  how- 
ever, the  heirs  of  the  entryman  are  non-re-sidents  of  the  State  of  Mon- 
tana, which  fact  brings  another  question  into  this  case.     Can  the 
administrator  of  an  estate  make  commutation  proof  under  the  act  of 
March  3, 1891,  entitled  "An  act  to  repeal  timber  culture  laws,''  etc.,  the 
heir  being  a  non-resident  of  the  State f    I  think  not.    At  the  death  of 
the  ancestor  the  fee  vests  in  the  heir,  so  in  a  timber  culture  entry,  the 
initiated  right  to  a  fee,  conditional  upon  the  compliance  with  the  le- 
quirements  of  the  law,  vests  in  the  heir.    The  statute  of  Montana 
places  the  possession,  the  use,  the  rents  and  profits,  of  the  real  estate 
in  the  administrator,  and  the  responsibility  of  caring  for,  protecting 
and  preserving  the  estate  is  upon   him.     He  is  answerable  to  the 
court  appointing  him,  tor  his  conduct,  and  to  the  heir  for  loss  by  his 
laches.     He  be(;omes  by  the  law,  the  officer  of  the  court,  and  is  subject 
to  its  orders,  and  is  by  the  law  the  agent  of  the  heir,  and  the  legal 
representatives  of  the  decedent.    What  he  does  in  the  way  of  growing 
trees,  cultivating  and  improving  the  land,  is,  in  so  far  as  the  govern- 
ment is  concerned,  done  by  the  decedent,  and  in  so  far  as  the  heir  is 
concerned,  it  inures  to  his  benefit,  as  it  is  done  in  his  (the  administra- 
tor's) fiduciary  capacity.     In  legal  eftect,  it  is  the  entryman  by  his 
*'  legal  representative",  (complying  with  the  law,  as  to  timber  culture, 
but  the  moment  the  patent  issues,  the  fee  is  in  the  heir. 

The  act  of  March  3,  1891,  permits  commutation  of  timber  culture 
entries,  restricted  to  residents  of  the  State  in  which  the  land  is  situ- 
ated. The  proof,  as  every  other  step  in  perfecting  title,  inures  to  the 
heir.  Plowing,  planting  trees  and  cultivation  may  be  done  by  a  non- 
resident; commutation  can  be  made  only  by  a  resident. 

Under  the  act  of  March  3, 1891,  "  bona  fide  claims,  lawfully  initiated 
before  the  passage  of  this  act,  may  be  perfected  upon  due  compliance 
with  law  in  the  same  manner  ....  as  if  this  act  had  not  been 
passed,"  and  the  administrator  may  perfect  the  claim,  and  make  final 
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proof  under  the  law  in  force  before  this  act  wos  passed,  by  which  law 
the  beneficiary  need  not  be  a  resident  of  the  Btate,  bnthe  <»n  not  have 
the  benefit  of  the  commutation  provision  of  the  later  act,  unless  the 
beneficiary  comes  within  the  restrictive  clause  of  that  provision. 

The  final  proof  will  be  rejected  because  the  heir  is  a  non-resident  of 
the  State  of  Montana;  the  entry  will  remain  intact,  subject  to  com- 
pliaiice  with  the  requirements  of  the  law,  by  either  the  administrator 
or  the  heirs«    Your  decision  is  modified  accordingly. 


KATURALIZATION— ACT  OF  JULY  15,  1870. 

Winnebago  Indians. 

The  natoralizatlon  of  a  Winnebago  Indian  under  the  provisions  of  section  10,  act  of 
July  15, 1870,  does  not  make  his  chiidren  citizens  of  the  United  States. 

Acting  Secretary  Chandler  to  the  Commissioner  of  Indian  Affairs j  Feb- 
ruary lOj  1893. 

I  acknowledge  the  receipt  of  your  communication  of  May  6, 1891, 
relative  to  the  status  of  children  of  Winnebago  Indians  who  had  be- 
come citizens  of  the  United  States  under  the  provisions  of  the  act  of 
Congress  approved  July  15, 1870  (16  Stat,  335-361). 

In  reply  thereto  I  transmit  herewith  an  opinion  rendered  by  Assist- 
ant Attorney  General  Shields,  dated  February  9, 1893.  on  the  subject^ 
in  which  I  concur. 


OPINION, 


Assistant  Attorney  General  Shield's  to  the  Secretary  of  the  Interior ,  Feb- 

ruary  9,  1893, 

I  have  the  honor  to  acknowledge  the  receipt,  by  reference  from  tbe 
Hon.  First  Assistant  Secretary,  for  an  opinion  thereon,  of  a  communi- 
cation from  the  Acting  Commissioner  of  Indian  Affairs,  relative  to  the 
status  of  children  of  the  Winnebago  Indians,  who  had  become  citizens 
of  the  United  States  under  the  provisions  of  the  act  of  Congress  ai>- 
proved  July  15, 1870  (16  Stat.,  335-361). 

Article  one  of  the  treaty  of  April  16,  1859  (12  Stat.,  1101),  pro\ided 
for  an  assignment  in  severalty  from  the  eastern  part  of  the  Winnebago 
Indian  reservation,  of  not  exceeding  eighty  acres  of  land  to  each  head 
of  a  family,  and  not  more  than  forty  acres  to  each  male  person  eighteen 
years  of  age  and  upwards. 

By  the  act  of  February  21, 1863  (idem  658),  provision  is  made  for  the 
removal  of  the  Winnebago  Indians  from  Minnesota  and  the  sale  of  their 
reservation  for  their  benefit. 
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By  section  nine  of  said  act  of  1870,  provision  was  made  for  tlie  allot-' 
ment  of  lands  in  severalty  to  certain  of  tlie  Winiiebagoes  lawftilly  re- 
siding in  Minnesota,  and  section  ten  of  said  act  provides — 

Tbat  if  at  any  time  hereafter  any  of  the  said  ludiaus  shall  desire  to  become  citi- 
zens of  the  United  States  they  shall  make  application  to  the  judge  of  the  district 
court  of  the  United  States  for  the  district  of  Minn«'«otH,  and  in  open  court  make  the 
same  proof  and  take  the  same  oath  of  allegiance  as  is  provided  by  law  for  the  natu- 
ralization of  aliens,  and  shall  also  make  proof  to  the  satisfaction  of  said  court  that 
they  are  snfficientl}'^  intelligent  and  prudent  to  control  their  affairs  and  interests; 
that  the  (y)  have  adopted  the  habits  of  civilized  life,  and  have  for  at  least  five  yeara 
previous  thereto  been  able  to  support  themselves  and  families;  whereupon  they  shall 
be  declared  by  said  court  to  be  citizens  of  the  United  States,  which  declaration  shall 
be  entered  of  record,  and  a  certificate  thereof  given  to  said  party.  On  the  presen- 
tatitm  of  the  said  certificate  to  the  Secretary  of  the  Inferior,  wjth  satisfactory  proof 
of  identity,  he  may  at  the  request  of  such  person  or  persons  cause  the  land  severally 
held  by  tnein  to  be  conveyed  to  them  by  patent  in  tee  simple,  with  power  o£  alien- 
ation, and  may  at  the  same  time  cause  to  be  paid  to  them  their  proportion  of  all  the 
moneys  and  efi'ecte  of  said  tribe  held  in  trust  by  or  under  the  provision  of  any  treaty 
or  law  of  tbe  United  States.  And  on  such  patents  being  issued,  and  such  payments 
ordered  to  l>e  made,  such  persons  shall  cease  to  be  members  of  said  tribe,  and  there- 
after the  lamls  so  patented  t^o  them  shall  be  subject  to  levy,  taxation,  and  sale,  in 
like  manner  with  the  property  of  other  citizens. 

By  the  act  of  May  29, 1872  (17  Stat.,  165-185),  it  was  declared  tbat,— 

the  intention  and  meaning  of  said  ninth  and  tenth  sections  to  authorize  and  direct 
tbe  Secretary  of  the  Interior  to  cause  to  be  patented  to  each  and  every  Winnebago 
Indian,  lawfully  resident  in  the  State  of  Minnesota  at  the  date  of  said  act,  in  accord- 
aui-e  with  the  conditions  of  said  two  sections,  an  allotment  of  land,  who  have  not 
biM'ctofore  received  the  same,  in  quantity  as  provided  in  the  treaty  of  April  fifteenth, 
ei<£hteen  hundred  and  fifty-nine. 

Many  certificates  were  insaed  to  the  Wiunebagoes  under  tbe  provis- 
ioiiA  of  said  sections,  and  on  March  23,  1874,  the  status  of  the  minor 
children  of  the  naturalized  Indians  was  carefully  considered  and  ad- 
judicated by  your  predecessor,  Mr.  Secretary  Delano^  who  decided 
tbat, — 

The  nataralization  of  an  Indian  who  is  at  the  head  of  a  family,  does  not,  in  my 
opinion,  confer  the  rigfit  of  citizenship  upon  the  children,  or  members,  of  his  family. 

The  natur:^li  zution  laws  admit  to  the  rights  of  citizenship,  the  cbildren  of  *''any 
alien  being  a  free  white  person,'^  who  becomes  a  citizen  under  said  laws. 

In  tbe  cases  nuder  c-onsi deration,  the  law  provides:  that  the  Indians,  in  addition 
to  the  proof  required,  under  the  naturalization  laws,  shall  also  malce  proof  of  their 
intelligence,  and  civilization,  and  their  ability  to  support  themselves  and  families^ 
whereupon  they  shaU  be  declared  citizens  of  the  United  States. 

'I'he  inference,  therefore,  is  that  it  was  not  the  intention  of  the  law  to  admit  to 
tile  rights  of  citizenship,  any  persons  of  Indian  blood,  who  have  not  established  the 
possession  of  the  qualifications  which  it  prescribes. 

The  application,  made  on  behalf  of  the  children,  or  members  of  the  family  of  the 
iadionf,  who  have  received  certiticatios  of  naturalization,  should  therefore  be  rejected. 

It  must  be  conceded  that  said  departmental  decision,  having  stood 
unchallenged  for  nearly  two  decailes,  ought  not  to  be  oven'uled  by  the 
Bepartment  unless  clearly  wrong.    (15  Peteis  377-401;  6  Op.,  29;  9 
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Op.,  300-587;  12  Op.,  169,356:  13  Op.,  387,457;  14  Op.,  275;  15  Op., 
315;  17  Op,,  27-29.) 

Upon  a  careAil  coDsideration  of  the  qaestioii  presented,  I  am  of  the 
opinion  that  the  conclusion  of  Mr.  Secret'dry  Delano  is  sound  and  ougLt 
to  be  followed.  It  is  well  settled  by  the  decision  of  the  United  States 
supreme  court,  in  the  case  of  Elk  v.  Wilkins  (112  U.  S.,  94-100),  that 
*^  General  acts  of  Congress  did  not  apply  to  Indians,  unless  so  expressed 
as  to  clearly  manifest  an  intention  to  include  them."  Hence  we  have 
only  the  provisions  of  said  sex^tvm  ten  to  consider,  in  order  to  ascertain 
whether  the  natui*alization  of  the  said  Indiana  will  make  their  children 
citizensof  theUnitedStates.  This  section  expressly  requires  thelndian, 
desiring  to  become  naturalized,  to  furnish  certain  proof  to  the  satis- 
faction of  the  court  to  whom  application  is  made,  (1)  that  he  is  compe- 
tent to  manage  his  ailairs  in  a  ]>rudent  manner,  and  (2)  that  he  ha» 
adopted  the  habits  of  civilized  life,  and  ibr  Ave  years  prior  thereto  has 
been  able  to  support  himself  and  family.  Upon  making  such  proof  the 
individual  Indian  is  entitled  to  be  declared  a  citizen  of  the  United 
States,  and  to  receive  from  the  court  a  certificate  to  that  effect.  There 
is  no  provision  of  law  declaring  that,  upon  receipt  of  said  certificate, 
his  children  shall  become  citizens  of  the  United  States,  and  in  the  ab- 
sence of  such  statutory  requirement  I  do  not  think  they  can  be  so  re- 
garded. The  provisions  of  said  section  ten  must  be  duly  complied  with 
before  the  Indian  applicant  can  be  entitled  to  a  certificate  of  naturaliz- 
ation, or  be  regarded  a  citizen  of  the  United  States. 


TIMBEB  LAND  SNTRT— OFFEBfiD  LANDS, 

INSTEUCTIONS. 

Lands  which  have  been  offered  bnt  withdrawn  from  priyate  entry  by  the  act  of 
March  2,  1889,  are  not  snbject  to  entry  under  the  timber  and  stone  act  as  amend- 
ed August  4,  1892. 

Secretary  I^ohle  to  the  Commissioner  of  the  General  Land  Officey  Febru- 
ary 21, 1893. 

# 

In  your  letter  of  November  7, 1892,  it  is  stated  that  you  are  in  re- 
ceipt of  a  telegram  from  the  register  at  Duluth,  Minnesota,  asking— 
"Are  lands  which  have  been  offered  but  witlidrawn  by  act  of  March  2, 
1889,  subject  to  entry  under  timber  and  stone  act,  as  amended  August 
4^  1892f'  Being  in  doubt  as  to  how  the  question  should  be  answered, 
you  submit  the  matter  for  my  direction. 

By  the  act  of  June  3, 1878  (20  Stat,  89),  commonly  called  the  timber 
and  stone  act,  it  is  provided  that  surveyed  public  lands  in  Galiforniay 
Oregon,  Nevada  and  Washington,  valuable  chiefly  for  timber,  ^^aud 
which  have  not  been  offered  at  public  sale,''  may  be  sold  as  therein 
prescribed.    This  act  was  amended  August  4,  1892  (27  Stat,  348),  b7 
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striking  out  California,  Oregon,  Nevada  and  Washington,  and  insert- 
ing in  lieu  thereof  the  words  *^  public-land  Stateis,"  the  pari)ose  being 
to  make  the  former  act  applicable  to  all  the  States  in  which  were  public 
lands  of  the  character  described  in  said  act.  This  is  the  only  effect  of 
the  amendment. 

Formerly  the  policy  of  the  government,  in  administering  the  Land 
Department,  was,  after  due  notice,  to  offer  at  public  sale  to  the  highest 
bidder  the  surveyed  public  lands.  Such  of  them  thus  offered  as  were 
not  then  sold,  were  thereafter  subject  to  private  sale,  and  could  be  pur- 
chased by  what  was  known  as  ^^  private  cash  entry."  The  lauds  thus 
subject  to  private  purchase  became  known,  in  land  office  terminology, 
as  "offered"  lands;  those  which  could  not  be  thus  purchased  were 
known  as  "unoffered"  lands.  It  is  surveyed  lands,  chiefly  valuable  for 
timber,  in  the  public  land  States,  and  in  the  last  category  which  are 
purchasable  under  the  act  of  June,  1878,  supra. 

The  question  as  to  what  are  "offered"  and  what  are  "unoffered"- lands 
was  before  the  Supreme  Court  in  the  case  of  Eldred  v.  Sexton  (19  Wall., 
189).  The  law  on  the  subject  is  summed  up  in  the  opening  sentence  of 
the  Courtis  opinion  on  p.  195,  as  follows: 

It  is  a  fandamental  principle  underlying  the  land  system  of  this  country  that  pri- 
vate entries  are  never  permitted  nntil  after  the  lands  have  been  exposed  to  public 
auction  at  the  price  for  which  they  are  afterwards  subject  to  entry. 

And  the  court  held  that,  though  the  lands  there  in  controversy,  when 
formerly  within  the  limits  of  the  railroad  grant,  had  been  offered  for 
sale  at  $2.50  per  acre,  being  no  longer  within  those  limits,  and  the  price 
having  been  reduced  to  $1.25  per  acre,  were  not  subject  to  private  en- 
try at  the  last  price  until  they  had  first  been  offered  at  public  auction 
at  the  reduced  price.  So  the  private  cash  entry  of  Eldred  at  $1.25  per 
acre,  not  having  been  made  upon  "offered'^  lands,  was  declared  to  be 
illegal,  and  the  lands  were  awarded  to  Sexton,  who  purchased  after  an 
offering  at  the  reduced  price. 

In  the  case  of  United  States  v.  Budd  (43  Fed.  Rep.,  630),  the  United 
States  circuit  court  of  Washington  applied  the  rule  laid  down  in  the 
Eldred  v.  Sexton  to  entries  under  the  timber  and  stone  act  of  1878,  supray 
saying — 

A  reasonable  oonstrnction  of  the  statute  would  limit  the  application  of  the  wordi 
''and  which  have  not  been  offered  at  public  sale  according  to  law"  to  lands  which 
at  the  date  of  the  act  belonged  to  the  class  of  unoffered  lands,  as  contradistinguished 
f^om  what  in  the  practice  of  the  land  department  is  known  as  ''offered''  lands;  that 
is,  lands  which  are  subject  to  private  cash  entry  at  the  minimum  price. 

This  case  was  afterwards  affirmed  by  the  Supreme  Oourt,  but  the 
above  question  was  not  passed  upon. 

In  the  case  of  Ward  v.  Montgomery  (16  L.  D.,  280),  this  Department 
followed  the  decision  of  the  circuit  court  in  the  Budd  case,  the  facts  in 
the  two  cases  being  almost  identical.  The  lands  in  both  were  in  the 
same  town  and  range,  had  been  offered  for  sale  in  1863  at  single  mini- 
mum price,  and  afterwards  in  1870  were  withdrawn,  because  within  the 
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liinit-s  of  tlie  Nortbera  Pacific  Railroad  grant,  by  which  the  price  was 
increased  to  $2.50  ])er  acre.  They  had  not  been  offered  at  public 
auction  at  the  changed  price,  and  consequently  under  the  cit-ed  cases 
were  not  "  offered  "  lands  when  the  entries  were  made. 

The  result  of  these  decisions,  and  the  acts  of  Congress,  may  be  sum- 
marized as  determining  that  surveyed  lands  in  the  public  landStates^ 
valuable  chiefly  for  timber,  which  at  the  date  of  the  act  of  1878  belonged 
to  the  class  of  unoffered  lands,  may  be  sold  under  the  provisions  of  said 
act. 

The  policy  referred  to  of  making  public  offerings  and  sales  of  govern- 
ment lands  has  been  gradually  superseded  by  the  more  beneficent 
method  of  disposing  of  the  lands  under  the  settlement  laws;  and  in  re- 
cent years  such  offerings  and  sales  have  been  so  infrequent  as  to  term 
exceptions  instead  of  the  rule. 

Finally,  by  the  act  of  March  2, 1889  (25  Stat,  854),  Congress  declared 
that  thereafter  no  public  lands  shall  be  subject  to  private  entry  except 
those  in  Missouri;  and  by  the  act  of  March  3,  1891  (26  Stat.,  1093),  the 
sale  of  land  at  public  auction  was  prohibited,  with  a  few  exceptions. 
Consequently,  the  quantity  of  "  offered  "  lands  can  not  be  increased  and 
those  in  existence  can  no  longer  be  disposed  of  by  private  cash  entry. 

In  this  condition  of  the  law,  and  referring  to  the  departmental  de- 
cision in  the  case  of  Ward  v,  Montgomery,  it  seems  to  be  thought  that 
the  recent  act  prohibiting  private  entries  of  "offered"  lands,  thus  with- 
drawing them  from  sale,  has  placed  them  in  the  category  of  "unoffered" 
lands,  and  therefore  they  are  now  subject  to  sale  and  entry  under  the 
timber  land  act  of  1878,  supra. 

I  do  not  concur  in  these  views.  The  effect  of  the  decisions  herein 
cited  is  that  where  there  has  been  a  change  in  the  price  at  which  lands 
may  be  disposed  of,  there  must  be  a  public  offering  at  the  changed 
price  before  they  can  be  bought  at  private  entry.  But  here  is  no  change 
iu  price  made  by  the  recent  legislation.  Congress  simply  abolished  one 
method  of  disposing  of  them.  That  is  all.  They  can  not  be  obtained 
by  private  cash  entry,  but  are  subject  to  disposition  under  other  laws, 
as  they  were  before  the  passage  of  the  act  of  1889. 

The  legislation  in  question  does  not  in  express  terms  declare  that 
hereafter  all  "  offered  "  lands  shall  be  treated  as  though  they  are  "  un- 
offei-ed,"  and  it  seems  to  me  that  it  would  be  straining  construction 
beyond  all  reasonable  bounds  to  hold  that  the  distinctions,  in  law  or  i)»ct, 
which  have  so  long  existed  between  the  two  classes  of  land  are  abol- 
ished by  a  questionable  inference  arising  from  the  prohibition  against 
private  entries,  an  inference  or  implication  which  in  effect  would  make 
the  term  "  offered,"  if  not  synonymous,  at  least  interchangeable,  with 
that  of  "  unoffered"  lands.  In  my  opinion  this  would  not  be  construc- 
tion, but  simple  departmental  legislation. 

If  the  distinction  between  the  two  classes  of  land  had  been  destroyed, 
as  contended,  and  "  offered "  lands  have  thereby  been  made  "  unof- 
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fered"  lands,  yet  uuder  the  decision  of  Ward  v,  Montgomery  and  the 
Bndd  case  cited  therein,  these  hmds  would  not  be  in  any  event  subject 
to  entry  under  the  timber  land  act  of  1878,  as  both  of  these  cases  dis- 
tinctly hold  that  only  those  lauds  which  belonged  to  the  class  of  '^  un- 
ofifered  "  lands  on  June  3, 1878,  the  date  of  the  passage  of  the  act,  can 
be  entered  under  its  provisions.  Therefore  the  lands  which  have  be- 
come '^  unoffered  "  since  Juue  3, 1878,  or  which  have  been  made  such  by 
the  provisions  of  the  act  of  March  2, 1889,  if  any,  are  not  subject  to 
entry  under  the  timber  land  act. 

In  view  of  these  considerations,  and  others  that  might  be  presented, 
you  are  directed  to  answer  the  inquiry  of  the  register  in  the  negative. 


CONTXST-SUSPSNDKD  ENTRY-BELINQUISHMENT. 

JoPLiNa  V.  Anderson. 

In  ease  of  »  joint  contest  against  a  desert  land  entry  where  all  the  contestants  unite 
in  a  similar  charge,  such  common  allegation  may  be  taken  in  corroboration  of 
the  separate  affidavits  of  contest. 

An  appUcation  to  contest  a  suspended  entry  should  be  held  until  the  order  of  sus- 
peusion  is  removed,  and  where  the  revocation  of  such  order  recognizes  the  right 
of  the  contestant  to  proceed  with  his  contest,  such  right  can  not  be  defeated  by 
an  intervening  reliaqaishment  of  the  entry  under  attack. 

FxYHt  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  March  J27, 1893. 

On  May  28, 1877,  J.  T.  Anderson  made  desert  land  entry  No.  299  for 
See.  20,  T.  27  S.,  E.  26  E.,  Yisalia,  California.  It  was  suspended, 
together  with  all  such  entries  at  that  office  on  September  28,  1877. 

On  September  11, 1888,  J.  T.  Jopling  filed  in  the  local  office  an  affi- 
davit of  contest  against  said  entry,  together  with  his  application  to 
enter  as  a  homestead  the  SW.  ^  of  said  section.  In  said  affidavit  of 
contest  he  alleges  that  the  land  embraced  in  Anderson's  entry  was  not 
desert  in  character. 

March  2, 1888,  separate  affidavits  by  D.  S.  Woodruff  and  I^ydia  P. 
Clay  were  filed  against  said  entry,  accompanied  by  their  applications 
to  enter  respectively  the  NB.  J  and  the  N W.  J  of  said  section ;  and  on 
April  14,  1888,  Nancy  Benson  filed  her  affidavit  against  said  entry,  and 
applied  to  enter  the  SE.  ^  of  said  section.  All  of  these  affidavits 
alleged  that  the  land  embraced  in  Anderson's  entry  was  not  desert  in 
character. 

All  these  applications  to  contest  as  well  as  to  enter,  were  refused  and 
I'ejected  by  the  register  and  receiver,  and  separate  api>eals  were  filed 
by  each  from  said  action  to  you. 

In  the  meantime,  and  on  January  2, 1889,  Anderson  relinquished  his 
desert  land  entry,  and  the  same  day  it  was  canceled  by  the  register  and 
receiver.    On  the  same  day  the  following  filings  and  entries  were  per- 
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mitted  togo  of  record  for  said  tract:  pre-emption  declaratory  stateineut 
N'o,  10,016,  by  Samuel  Reed,  for  the  NB.  J  thereof;  pre-emption  declar- 
atory statement  No.  10,017,  by  Elmer  Harpman,  for  the  N W.  J;  timber 
culture  entry  No.  2537,  by  William  E.  Houghton,  for  the  SE.  J;  aod 
homestead  entry  No.  6944,  by  H.  P.  Bender,  for  the  SW.  J. 

On  January  12, 1891,  all  the  suspended  desert  land  entries  at  the 
Yisalia  land  office  were  released  from  suspension,  and  an  order  made 
to  the  effect  that  all  persons  who  had  applied  to  contest  any  of  said 
entries  during  their  suspension  should  be  allowed  to  proceed  with  their 
contests.    United  States  r.  Haggin  (12  L.  D.,  34). 

On  March  16, 1891,  you  considered  the  applications  to  contest  An- 
derson's entry,  and  held  that  Woodruff,  Gay,  Benson  and  Joplingwere 
joint  contestants,  and  that  they  had  a  right  under  the  order  of  January 
12, 1891  {8upra)j  to  proceed  against  said  entry.  That  as  the  filings  of 
Eeed  and  Harpman  for  the  NB.  J  and  the  NW.  J  of  said  section  did  not 
segregate  the  tracts  from  entry,  the  applications  of  Woodi-uff  and  Gay 
to  enter  those  tracts  should  be  allowed,  and  the  entries  made  of  record. 
You  also  directed  the  register  and  receiver  to  give  those  who  made  en- 
tries for  the  remainder  of  said  section  after  Anderson's  entry  was  can- 
celed, thirty  days  in  which  to  show  cause  why  their  entries  shonld  not 
be  canceled  and  the  prior  applications  of  Benson  and  Jopling  allowed. 

A  showing  was  made  by  Jopling  and  Benson,  and  on  October  7, 1891, 
you  considered  the  same,  and  held  that  Jopling's  affidavit  of  contest 
was  not  corroborated,  and  that  of  Benson,  while  proi)erly corroborated, 
"  fails  to  allege  that  such  invalidity  existed  at  the  date  of  entry."  You 
accordingly  rejected  said  applications  to  contest. 

Jopling  alone  has  appealed  from  your  judgment  to  the  Department. 

I  think  your  decision  of  March  16, 1891  was  correct,  in  holding  that 
the  contests  of  Jopling,  Benson,  Woodruff,  and  Gay  might  properly  be 
called  a  joint  contest;  with  this  in  view  it  was  error  to  hold  on  October 
7, 1891,  that  Jopling's  affidavit  to  contest  was  not  properly  corroborated, 
for  each  of  the  four  affidavits  charge  substantially  that  the  land  em- 
braced in  Anderson's  entry  was  not  desert  in  character. 

The  contests  were  properly  refused  when  filed,  because  the  entry  wfw 
suspended,  and  such  entries  are  not  subject  to  contest.  George  F. 
Steams  (8  L.  D.,  573).  They  should  have  been  held  until  the  suspen- 
sion was  removed.  The  applications  to  make  entry  were  also  properly 
rejected,  because  the  tracts  at  that  time  were  not  subject  to  entry,  being 
covered  by  Anderson's  entry.    Goodale  v.  Olney  (13  L.  D.,  489). 

These  applicants  to  contest  could  not  proceed  with  their  contests 
until  said  entry  was  relieved  from  suspension.  This  was  done  by  the 
order  made  in  the  case  of  the  United  States  v,  Haggin  on  January  12, 
1891  (12  L.  D,,  34).  It  was  expressly  provided  in  said  order  that  par- 
tie«  who  had  applied  to  contest  should  be  allowed  *'  to  proceed  with 
their  contests."  When  allowed  to  thus  proceed  the  rights  of  Jopling 
relate  back  to  the  date  of  filing  his  contest,  which  was  before  Ander- 
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son's  entry  was  relinquished.  He  is  therefore  entitled  to  a  hearing^ 
and  if  he  can  establish  the  truth  of  his  allegations  of  contest,  he  will 
be  entitled  to  a  preference  right  of  entry.  Webb  v.  Longhrey  et  al.  (10 
L.  D.,  302);  Brown  v.  Henderson  (U  L.  D.,  306);  Jackson  v.  Stults  (15 
L.  jy.y  413). 

You  will  therefore  order  a  hearing  on  Jopling's  contest  affidavit,  after 
notice  to  all  interested  parties,  and  shoald  the  evidence  sustain  the 
charge  as  made,  you  will  cancel  any  and  all  adverse  claims  initiated 
subsequent  to  the  cancellation  of  Anderson's  entry,  and  allow  Jopling 
a  preference  right  to  enter  that  portion  of  the  land  sought  by  him. 

Your  judgment  is  accordingly  reversed. 


PBE-EMPTIOK— TBAKSMUTATION— ACT  OF  MAJiCH  2,  1889. 

United  States  v.  Crow. 

Tlie  right  to  transmate  a  pre-emption  claim  under  section  2,  act  of  March  2, 1889, 
cannot  be  exercised  where  title  to  the  land  conld  nut  have  been  secured  by  the 
applicant  under  the  pre-emption  law. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Offiee,  March  27 ^  1893. 

On  February  2, 1892,  you  considered  the  case  of  the  United  States 
V.  William  M.  Crow,  and  held  his  pre-emption  declaratory  statement, 
filed  September  29, 1885,  for  the  NW.  i  of  SE.  J  and  SW.  i  of  NB.  J, 
Sec.  25,  T.  10  S.,  E.  24  E.,  Eoswell,  I^ew  Mexico,  for  cancellation. 

At  the  same  time,  in  the  case  of  the  United  States  v.  George  W. 
Stratton,  you  held  for  cancellation  Stratton's  private  cash  entry,  made 
October  6, 1885,  for  NW.  i  SE.  J  and  the  SE.  i  of  NE.  i  of  said  section 
25. 

Stratton  moved  for  review  of  your  decision  canceling  his  entry. 
Grow  appealed  from  that  canceling  his  filing.  Pending  his  appeal, 
Grow  applied  to  make  homestead  entry  for  the  land  embraced  in  his 
filing,  under  section  two,  the  act  of  March  2, 1889  (26  Stat.,  854).  By 
letter  dated  May  28, 1892,  addressed  to  resident  counsel  for  Stratton, 
you  suspended  action  on  Stratton's  entry  until  final  disposition  of 
Glow's  filing. 

Counsel  for  Grow  allege  that  no  notice  was  given  of  this  action  and 
accordingly  ask  that  the  case  be  remanded  to  you  for  action  upon  Strat- 
ton's motion  for  review. 

Gounsel  for  Stratton  concede  the  priority  of  Crow's  claim  but  con- 
tend that  his  filing  is  illegal  and  that  it  should  therefore  be  canceled 
without  reference  to  the  entiy  of  Stratton. 

The  facts  relating  to  the  claim  of  Crow  are  sufficiently  stated  in  your 
decision  in  his  case,  and  need  not  be  repeated  in  detail. 

It  apx)ears  that  prior  to  making  the  filing  here  in  question,  Crow  had 
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filed  pre-emption  declaratory  statement  TSo.  431,  dated  December  1, 

1883,  for  land  in  said  township,  and  that  such  filing  was  rejected  as  ille- 
gal under  the  second  clause  of  Sec.  2260  B.  8.,  because  he  had  removed 
from  land  of  his  own  in  said  Territory,  to  settle  on  that  embraced  in 
said  declaratory  statement,  and  also  because  he  therein  alleged  settle- 
ment at  a  date  prior  to  submitting  proof  in  support  of  his  neighboring 
homestead  entry. 

The  filing  in  question  being  thus  <^  a  second  declaration  for  another 
tract"  you  held  it  to  be  illegal  under  the  provisions  of  the  pre-emption 
law,  Sec.  2261  E.  S.  So  far  as  the  record  discloses  Grow  coald  have 
completed  his  entry  under  his  first  filing,  but  for  his  own  ai^ts  in  the 
premises.  Consequently,  his  present  filing  is  not  within  the  purview 
of  the  departmental  rulings,  whereby  second  pre-emption  filings  are 
allowed,  when  for  reasons  beyond  the  preemptor's  control,  he  could 
not  complete  entry  under  his  first  filing. 

Crow's  application  to  transmute  under  the  second  section  of  the  act 
of  March  2, 1889,  supra^  doubtless  operated  as  a  waiver  of  the  pre-emp- 
tion proof,  submitted  by  him  under  his  said  filing,  for  the  land  in  qnes- 
tion.  But  his  claim  being  confessedly  prior  to  that  of  Stratton,  his 
case  is  here  upon  said  appUcation. 

For  the  reasons  hereinbefore  stated  Crow's  present  filing  is  clearly 
illegal.  It  follows  that  he  could  not  have  secured  title  to  the  land 
under  the  pre-emption  law  and  that  he  therefore  can  not  exercise  the 
right  of  transmutation  under  the  act  of  1889,  supra.  Arthur  Crocker 
{15  L.  D.,  525).    Crow's  application  to  transmuteis  accordingly  denied. 

The  laud  covered  by  Stratfcon's  private  entry  had  been  embraced  in 
the  homestead  entry  of  one  Cooper,  which  entry  was  canceled  July  22, 

1884.  You  held  that  as  said  land  had  not  been  ^^  restored  after  its 
segregation  by  said  homestead  entry''  Stratton's  entry  was  illegal. 

Thus  it  will  be  seen  that  the  matters  relating  to  the  Stratton  entry 
in  no  way  affect  the  confessedly  prior  claim  of  Crow,  and  no  decision 
is  rendered  touching  said  entry. 

Crow's  filing  being,  as  stated,  illegal,  your  judgment  canceling  the 
same  is  hereby  affirmed. 


RAILROAD  LANDS-ORDER  OP  RESTORATIOST-APPLICATION. 

Joseph  G.  Laohanoe. 

An  applicatioa  to  enter  lands  embraced  in  the  order  restoring  to  entry  certain  lands 
certified  to  the  State  for  the  benefit  of  the  Bay  de  Noquet  grant,  oonf«n  no 
right  if  filed  before  the  day  fixed  for  such  restoration. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oen&ral 

Land  Office^  March  28^  1893. 

By  letter  of  April  24, 1891,  you  sustained  the  action  of  the  register 
and  receiver  in  rejecting  the  application  of  Joseph  G-.  Lachance  to  flle 
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pre-emption  declaratory  statement  for  the  N.  J  of  the  "KE,  i,  the  SW. 
i  of  the  NE.  J,  and  the  NW.  i  of  the  8E.  i,  of  Sec.  5,  T.  61  N.,  E.  30 
W.,  Marquette  land  district,  Michigan. 

The  ground  of  the  rejection  of  said  application  was  that  the  laud  had 
previously  been  certified  to  the  State  of  Michigan  for  the  benefit  of 
the  Bay  de  Noquet  and  Marquette  Railroad  Company,  under  the  acts 
of  June  3, 1856  (11  Stat.,  21,)  and  March  3, 1865  (13  Stat.,  520). 

Lachance  api)ealed  firom  your  decision,  on  the  ground  that  although 
the  land  had  been  certified  to  the  State  of  Michigan,  yet  the  State  had 
not  patented  them  to  the  railroad  company;  that  it  had  not  been 
earned  by  the  railroad  company;  that  by  a  joint  resolution  of  the  legis- 
lature of  the  State,  the  governor  had  been  authorized  to  relinquish  its 
claim;  and  in  view  of  the  probability  that  such  relinquishment  would 
soon  be  executed,  he  asked  that  his  application  be  made  of  record,  in 
order  that  he  might  be  awarded  the  prior  right  to  the  tract  when  it 
should  be  restored  to  market  and  opened  to  settlement  and  entry. 

This  matter  has  already  been  disposed  of,  by  the  action  of  the  De 
partment  in  the  matter  of  the  adjustment  of  said  grant,  in  its  letter  to 
you  dated  October  3, 1892  (15  L.  D.,  312).  On  September  1, 1892,  you 
reported  that  the  governor  of  Michigan  had,  September  26,  1889, 
executed  a  relinquishment  to  the  United  States  of  15,970.33  acres  of 
lands  that  had  been  approved  to  the  State  for  the  Bay  de  Noquet  and 
Marquette  Eaitroad  Company.  Among  them  is  the  land  applied  for 
by  Lachance.  In  your  report  you  recommended  that  the  relinquish- 
ment be  accepted;  that  the  land  be  restored  to  the  public  domain  and 
opened  to  settlement  under  the  homestead  laws;  that  a  notice  of  such 
restoration  be  published  in  some  newspaper  having  a  general  circula- 
tion in  said  land  district; 

And  that  tbere  be  inserted  in  said  notice  of  restoration,  a  notice  to  prior  appli- 
cants for  sncb  lauds,  that  their  prior  applications  oo^f erred  upon  them  no  righte,  and 
that,  npon  the  date  specified  in  the  notice,  all  lands  included  in  the  list  will  be 
opened  to  entry  without  regard  to  such  applications,  which  ehall  he  held  refected  by 
mid  notice. 

On  October  3,  1892,  the  Department  approved  your  report,  and 
especially,  "  your  recommendation  as  to  the  manner  of  the  restoration," 
and  you  were  instructed  to  "  direct  the  publication  of  the  notice  pre- 
liminary to  the  opening  of  these  lands  to  entry." 

On  October  5, 1892,  you  issued  instructions  to  the  local  officers  at 
Marquette,  as  above  directed. 

In  view  of  the  facts  herein  set  forth,  your  decision  rejecting  La- 
chance's  pre-emption  declaratory  statement  is  affirmed. 
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PBAOTIOE— MOTION  FOB  BBVtBW. 

OIBOULAB. 
DBPABTMBNT  OP  THE  INTEBIOB, 

General  Land  Office, 
Washinfftony  D.  0.,  March  30,  1893. 
Registers  amd  Receivers,  United  States  Land  Offices, 

SiBS:  In  accordance  with  the  instructions  given  by  departmental 
decision  of  November  15, 1892,  in  the  case  of  Wm.  H.  Allen  v.  Wm. 
M.  Price,  16  L.  D.,  424,  directing  certain  changes  of  practice  in  regard 
to  the  rights  of  contestants  and  the  closing  of  contest  cases  pending 
time  allowed  for  filing  motions  for  review,  you  are  instructed  as  follows: 

In  cases  where  an  entry  is  cancelled  by  reason  of  contest,  the  land 
covered  by  the  same  is  to  be  reserved  from  entry  for  the  period  of  thirty 
days  from  due  notice  to  the  contestant  of  his  preference  right  of  entry 
thereof. 

Should  an  application  to  enter  the  land  be  presented  by  a  stranger 
to  the  record,  you  will  receive  and  hold  the  same  in  abeyance  to  await 
the  action  of  the  contestant,  and  should  such  contestant  fail  to  exer- 
cise his  right,  such  application  or  applications  must  be  disposed  of  in 
accordance  with  the  law  and  rulings  of  the  Department.  Should  a 
waiver  of  the  preference  right  of  an  entry  duly  executed  by  the  conte^s- 
tant  be  filed,  the  tract  will  at  once  become  subject  to  entry. 

In  regard  to  final  action  by  this  office,  no  case  will  be  closed  until 
the  expiration  of  time  for  filing  motion  for  review  has  expired.  There- 
fore, hereafter,  upon  receipt  of  the  letter  of  this  office  promulgating  a 
departmental  decision,  you  will,  with  as  little  delay  as  possible,  notify 
all  parties  in  interest  of  said  decision,  and  also,  at  the  same  time, 
notify  this  office  as  to  the  service  of  such  notice,  and  at  the  expiration 
of  the  time  allowed  for  filing  motions  for  review,  under  Rules  76,  77, 
and  78,  of  Practice,  Circular,  5  L.  D.,  204,  you  will  report  action  taken, 
that  the  case  may  be  closed  by  this  office.  In  event  a  motion  for  review 
is  filed  in  your  office,  you  will  immediately  forward  same  to  this  office. 

In  cases  in  which  the  parties  are  represented  by  resident  counsel 
before  this  office,  such  attorneys  will  be  advised  by  this  office  of  the 
decision  made  and  the  time  for  filing  motions  for  review  will  begin  to 
run  from  the  date  that  service  is  first  made  upon  such  counsed  (see 
Peterson  v.  Fort,  11  L.  D.,  439),  and  in  all  cases  where  a  motion  for 
review  is  filed  in  this  office,  you  will  be  advised  thereof  without  delay. 

Blank  forms  for  your  use  in  carrying  out  these  instructions  will  be 
furnished  you  as  soon  as  possible. 

Promptly  acknowledge  the  receipt  hereof. 

Yery  respectltilly,  M.  M.  Bosb, 

Acting  Commissioner. 
Approved: 

Geo.  Ohandlbb, 

Acting  /Secretary. 
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TIMBER  AND  STONE  ACT-OFFBHED  LANDS 

NOBMAN  L,  CEOCKETT. 

The  limitation  of  the  right  of  parohase  under  the  timher  and  8toiio  act  to  "  nnof- 
fered  lands "  is  not  removed  or  modified  by  the  provisions  of  section  1,  act  of 
March  2, 1889. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  March  30j  1893. 

The  land  involved  in  this  appeal  is  the  S  W.  J,  Sec.  2,  T.  9  K,  R.  10 
W.,  W.  M.,  Vancouver,  Washington,  laud  district. 

The  rex5ord  shows  that  Norman  L.  Crockett  made  application  Octo-  * 
ber  2, 1890,  to  purchase  said  land'  under  the  provisions  of  the  act  of 
June  3, 1878.    fie  submitted  final  proof  pursuant  to  published  notice 
and  receiver's  duplicate  reiteipt  issued  January  20,  1891. 

In  the  course  of  business  the  matter  was  considered  by  you,  and  on 
May  17, 1892,  you  held  the  entry  for  cancellation  on  the  ground  (1) 
that  the  land  was  "offered'^  August  3,1863;  and  (2)  that  the  proo 
was  insufficient  in  that  it  shows  that  the  witnesses  examined  the  land 
October  26,  1890,  while  in  the  "sworn  statement,  dated  October  2, 
1890,  he  says  he  had  personally  examined  the  land." 

From  this  decision  the  applicant  appealed,  assigning  as  error: 

(1).  The  Couimissioaer  erred  in  hohlin^  said  entry  for  oancellation  for  the  reason 
tiiat  it  was  made  and  allowed  upon  so  called  offered  land. 

(2).  The  Commissioner  erred  in  holding  that  land  embraced  in  said  entry  was  ever 
legally  offered. 

(3).  In  holdini;  that  land  embraced  in  said  entry  was  not  lep^ally  subject  thereto. 

(4).  In  not  referring  said  case  to  the  Secretary  of  the  Interior  with  recommenda- 
tion that  it  be  approved  by  board  of  equitable  adjudication. 

(5).  In  not  sustaining  the  final  proof  offered  and  made  and  patenting  said  entry. 

The  act  under  which  applicant  is  seeking  to  purchase  known  as  the 
timber  and  stone  act,  (20  Stat.,  89),  as  amended  by  the  act  oi  August 
4, 1892  (27  Stat.,  348),  reads- 
Thai;  surveyed  pablic  lands  of  the  United  States  within  the  public  land  states 

valuable  chiefly  for  timber,  but  unfit  for  cultivation,  and  which  have 

oot  been  offered  at  public  sale  according  to  law,  may  be  sold,  etc. 

It  is  conceded  that  the  land  in  controversy  was  offered  as  stated  by 
youjbut  it  is  contended  by  counsel  that  "their  quality  and  status  under 
this  offer  was  abolished  and  changed  into  unoffered  laud  by  the  first 
section  of  the  act  of  March  2,  1889"  (26  Stat.,  121).  This  section  reads 
as  follows: 

That  from  and  after  the  passage  of  this  aot  no  pnhlio  lands  of  the  United  States 
except  those  in  the  state  of  Missouri,  shall  be  subject  to  private  entry. 

It  is  insisted  that  this.act  *'  withdrew  the  land  in  controversy  from 
the  category  of  'offered'  lauds  long  prior  to  the  date  of  Crockett's 
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entry."    The  case  of  Ward  v.  Montgomery  (15  L.  D.,  280)  is  quoted  by 
counsel  in  support  of  their  position. 

I  do  not  concur  in  this  view.  The  effect  of  that  decision  "is  thac 
where  there  has  been  a  change  in  the  price  at  which  lauds  may  be  dis- 
posed of,  there  must  be  a  public  offering  at  the  changed  price  before 
they  can  be  bought  at  private  entry."  In  the  case  at  bar  there  lias 
been  no  change  in  price  and  the  act  last  quoted  does  not  alter  it.  Gou. 
gress  simply  intended  by  that  act,  in  my  opinion,  to  abolish  one  method 
of  disposing  of  lands. 

The  legislation  in  qaeetion  does  not  in  express  terms  declare  that  hereafter  ali 
offered'  lands  shall  be  treated  as  chough  they  are  'auoffered'  and  it  seems  to  me 
that  it  would  be  straining  oonstrnction  beyond  all  reasonable  bonnds  to  hold  that 
the  disti notions,  in  law  or  faot,  which  have  so  long  existed  between  the  two  clashes 
of  land  are  abolished  by  a  questionable  inferenoa  arising  from  the  prohibition  against 
private  entries,  an  inference  or  implication  which  in  effect  would  make  the  term 
'offered/  if  not  synonymons.  at  least,  interchangeable,  with  that  of  'nnoffered' 
lands.    (See  lustrnotions  to  your  office  February  21, 1893, 16  L.  D.) 

I  am  clearly  of  the  opinion  that  the  statns  of  the  land  in  controversy 
remains  unchanged  and  is  not  subject  to  entry  under  the  timber  land 
act.    Eldred  v.  Sexton  (19  WaU.,  189). 
Your  judgment  is  therefore  affirmed. 
Very  respectfully, 

Geo.  Ghandleb, 
First  Assistant  Secretary. 


CONFIRMATION— RUJLB  OF  APRIL  8,  1801. 

Harper  v.  Bell  et  al.* 

The  mie  of  April  8,  1891,  providing  for  the  disposition,  on  motion,  of  cases  falling 
within  the  confirmatory  provisions  of  Section  7,  act  of  March  3,  1891,  is  not  ap- 
plicable to  cases  ready  for  disposal  in  their  regular  order. 

Acting  Secretary  Chandler  to  the  Commis  sioner  of  the  General  Land 

Office,  August  18,  1892. 

On  July  6,  1883,  Robert  S.  Bell  made  pre  emption  cash  entry  Ko. 
347,  and  on  July  12,  following,  received  receipt  and  certificate  for  the 
SW.  J  of  Sec.  23,  T.  16  N.,  R.  22  W.,  North  Platte,  Nebraska. 

On  August  6, 1883,  he  sold  and  transferred  the  N.  ^  of  said  tract  to 
N.  V.  Harlcu  for  $350,  and  on  Septe.-nber  11,  1833,  the  S.  J  of  said  tract 
was  sold  and  transferred  by  him  to  the  Brighton  Ranch  Comx)any  for 
$250. 

In  1886  Brock  Harper  initiated  a  contest  against  said  entry.  A  trial 
was  had  October  27, 1886,  and  the  local  officers  recommended  that  the 
contest  be  dismissed.    On  appeal,  you  reversed  their  finding,  and  held 

•  Not  reported  in  VoL  15. 
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the  entry  for  cancellation;  and  on  February  9, 1889,  an  appeal  having 
been  taken  from  your  judgment,  this  Department  modified  your  judg- 
ment, and  directed  another  hearing  (8  L.  D.,  197),  and  on  October  18, 
1889,  said  hearing  was  had.  After  considering  the  evidence  submitted, 
the  register  and  receiver  again  recommended  that  the  contest  be  dis- 
missed, and  on  December  2,  1890,  yon  reversed  their  finding,  and  held 
the  entry  for  cancellation. 

The  case  has  now  been  brought  before  me  on  appeal. 

Since  the  case  reached  the  Department  on  appeal,  the  transferees  of 
the  N.  ^  of  the  tract,  have  filed  a  motion,  asking  that  a  patent  issue  for 
said  tract,  by  virtue  of  the  provisions  of  the  seventh  section  of  the  act 
of  March  3, 1891,  (26  Stat.,  1095). 

On  August  1, 1892,  attorneys  for  contestant,  by  letter,  call  the  atten- 
tion of  the  Department  to  the  fobct  that  a  copy  of  said  motion  to  confirm 
was  not  served  on  contestant,  or  any  of  his  attorneys.  They  cite  rule  of 
April  8, 1891,  which  provides  for  disposing  of  confirmed  cases  on  motion. 
(12  L.  D.,  308). 

I  have  examined  the  order  above  cited,  and  conclude  that  it  has  no 
reference  to  motions  made  in  cases  like  this,  ready  in  their  regular 
order  for  disposal,  and  hence  n'ot  taken  out  of  the  regular  order  for  dis- 
position. The  rule  requiring  that  when  a  party  fLl^  a  motion  under 
the  order  cited,  he  shall  serve  the  opposite  side  with  a  copy,  is  applica- 
ble only  in  cases  which  have  not  been  reached  in  their  regular  order  on 
the  docket,  and  is  intended  to  give  interested  parties  notice  that  it  is 
proposed  to  advance  the  case,  or  take  it  up  without  reference  to  the 
regular  order.  It  manifestly  can  have  no  application  in  this  case,  for 
it  has  been  regularly  reached,  and  it  is  the  duty  of  the  Department  to 
dispose  of  it  under  the  law,  and  confirm  the  entry,  if  it  is  confirmable, 
independent  of  the  motion. 

It  is  shown  by  the  record  that  the  entry  in  question  was  made,  and 
final  certificate  issued  on  July  12, 1883.  The  tract  was  sold  after  final 
entry,  and  before  March  1,  1888,  for  a  valuable  consideration,  and  no 
adverse  claims  exist  which  originated  prior  to  final  entry.  The  pur- 
chasers are  presumed  to  have  acted  in  good  faith  in  making  these  pur- 
chases, and,  in  fact,  there  is  much  in  the  record  to  show  their  good 
fiuth,  and  no  fraud  on  their  part  has  been  found. 

It  follows  that  a  sufficient  showing  is  made  to  indicate  that  the  case 
comes  within  the  purview  of  the  act  of  March  3, 1891,  {supra). 

Tour  judgment  is  reversed,  and  you  will  call  on  the  present  holders 
of  this  land  to  ftimish  such  proof  as  is  required  by  the  Department  (12 
L.  D.,  450).    After  receiving  this  proo^  you  will  ad[]udicate  the  case 
under  the  act  and  instructions  cited. 
12771— VOL  16 22 
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CONFIRMATIOK-SECTIOK  7,  ACT  OF  MARCH  8,  1891. 

Bellamy  v.  Campbell  et  al. 

A  charge  that  an  entry  was  frandnlently  made,  and  that  the  transferee  holding 
thereunder  had  knowledge  of  such  fraud,  should  be  investigated  before  deter- 
mining whether  said  entry  is  confirmed  under  section  7,  act  of  March  3, 1891. 

First  Assistant  Secretary  Chandler  to  the  Oommissioner  of  the  Oeneral 

Land  OfficCj  March  31y  1893. 

I  haye  considered  the  appeal  of  George  Bellamy  from  your  decision 
of  June  14, 1892,  in  the  case  of  said  Bellamy  v.  Cyrus  Campbell,  entry- 
man,  and  William  Lemon,  transferee,  involving  the  SB.  J  of  Sec.  2,  T. 
159  K,  R.  61  W.,  Grand  Forks,  North  Dakota,  land  district. 

The  record  shows  that  on  March  5, 1881,  Campbell  made  homestead 
entry  for  said  tract,  and  on  the  10th  day  of  November,  1881,  made  com- 
mutation proof  and  payment  for  it  and  at  the  time  received  his  final 
certificate  therefor. 

On  the  8th  day  of  September,  1887,  you  held  Campbell's  entry  for 
cancellation,  notice  of  which  was  sent  to  him  by  registered  letter  in 
October,  1887,  which  notice  was  not  received  by  him,  but  returned  to 
the  local  officers  .unopened. 

On  December  21,  1887,  Lemon  filed  an  appeal  from  said  decision. 

On  May  25, 1888,  Bellamy  filed  in  the  local  office  his  corroborated 
affidavit  of  contest  against  Campbell's  entry,  charging  a  failure 

to  establish  a  residence  on  the  land  as  required  by  law,  in  this,  that  he  did  not  lire 
there  and  make  his  home  on  the  land  at  any  time  prior  to  the  date  of  his  proof 

That  before  luakiug  said  proof  he  agreed  to  sell  and  dispose  of  the 

land,  to  one  Henry  Mason  and  in  accordanoe  with  said  agreement  he  (the  said  Camp- 
beU)  did  sell  and  deed  away  all  his  right,  title  and  interest  in  and  to  said  tract. 

On  the  11th  day  of  Mar(;h,  1889,  the  appeal  of  Lemon  was  decided 
by  the  Department  in  his  favor,  but  in  view  of  the  charges  contained 
in  Bellamy's  affidavit  of  contest,  it  was  held  that 

said  contest  should  be  allowed  to  proceed  according  to  law,  pending  the  determins- 

tion  of  which  said  proof  and  entry  should  stand  suspended shoald 

this  contestant  fail  to  sustain  his  contest  and  no  further  evidence  of  bad  faith  in  the 
entryman  be  developed,  then  the  entry  will  be  allowed  to  pass  to  patent  on  the 
proof  as  made. 

A  hearing  was  ordered  and  had  before  the  local  officers,  at  which  the 
contestant  and  Lemon,  the  transferee,  appeared  and  submitted  their 
testimony,  Campbell  making  default. 

The  register  and  receiver  decided  in  favor  of  the  contestant  and  rec- 
ommended the  cancellation  of  Campbell's  entry. 

Prom  which  judgment  Lemon  appealed. 

On  the  30th  day  of  September,  1891,  upon  an  examination  of  the  evi- 
dence and  records  in  the  case,  you  found  that  there  was  no  adverse 
claim  existing  against  this  entry  at  the  time  final  certificate  was  issaed; 
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that  no  fraud  on  the  part  of  the  transferee  had  been  found  by  a  govern- 
meat  agrent,  and  that  said  land  had  been  transferred  by  said  entryman 
after  the  Lssaance  of  final  certificate  and  prior  to  March  1, 1888.  There- 
upon you  held  that  the  case  was  covered  by  the  seventh  section  of  the 
act  of  March  3, 1891  (25  Stat.,  1095),  and  dismissed  the  contest  upon 
the  transferee  furnishing  certain  proofs. 

On  the  24th  day  of  November,  1891,  Lemon  as  transferee,  filed  in  the 
local  otliee  a  certified  abstract  of  records  showing  a  chain  of  title  from 
the  entryrnan  to  Lemon ;  together  with  satisfactory  proof  that  the  land 
had  nut  been  reconveyed  to  the  entryman;  copies  of  said  proofs  were 
served  upon  Bellamy's  attorney  on  the  same  day.  Notice  of  your  de- 
cision of  September  30, 1891,  was  not  served  on  Bellamy  until  February 
23, 1892.  On  June  14, 1892,  you  dismissed  the  contest  and  directed 
Campbell's  entry  to  go  to  patent. 

Bellamy  appeals. 

The  errors  assigned  are  in  effect  that  you  erred  in  passing  the  entry 
to  patent  under  the  act  of  March  3, 1891. 

After  the  appeal  was  taken  counsel  for  Bellamy  filed  herein  the  afli- 
davits  of  George  Bellamy,  James  Bellamy,  David  Myers  and  Abraham 
Almas  from  which  counsel  claims  it  will  appear: 

(1).  That  William  Lemon  loaned  the  money  ($400)  to  Henry  Mason  to  pnrchaae 
the  tract  in  qaestion  of  the  entryman  Campbell. 

(2).  That  Lemon  went  npon  the  land  prior  to  date  of  entry  November  10,  1891,  to 
ascertain  ita  valae. 

(3).  That  he,  Lemon,  was  f^lly  aware  of  the  contract  made  by  Campbell  prior  to 
the  entry  of  said  land — ^to  sell  the  same  to  Henry  Mason,  and, 

(4).  That  said  Lemon  had  knowledge  of  the  frand  which  was  being  practiced  by 
Campbell  in  thus  disposing  of  his  homestead  claim  prior  to  entry. 

I  think  there  is  enough  shown  by  these  affidavits  to  warrant  an  inves- 
tigation in  order  to  determine  Lemon's  true  connection  with  the  mat- 
ter, before  passing  upon  the  question  as  to  whether  the  entry  is  con- 
firmed under  the  act  of  March  3, 1891.  You  wiU  therefore  direct  such 
investigation  to  be  had  before  the  register  and  receiver  of  the  local 
office  with  the  view  of  ascertaining  the  facts:  (1)  As  to  whether  there 
was  any  fraud  perpetrated  by  Campbell  in  connection  with  said  entry; 
(2)  What  knowledge,  if  any,  of  any  fraud  practiced  by  Campbell  in 
connection  with  said  entry  did  Lemon  have  at  or  before  the  time  he 
loaned  the  money  to  Mason. 

The  abstract  of  title  filed  in  this  case  shows  that  Mason,  after  mort- 
gaging this  land  to  Lemon,  mortgaged  it  to  C.  Aultman  and  Company 
for  $732.50,  on  December  14, 1883,  and  to  I.  Underwood  and  A.  Diggs, 
on  August  9, 1884,  for  $488.45,  and,  although  the  land  seems  to  have 
been  sold  at  sherift's  sale  under  the  mortgage  given  to  Lemon,  yet  there 
may  be  some  contingency  by  which  the  subsequent  mortgagees  may  be 
entitled  to  some  rights,  even  if  Lemon  should  be  precluded,  and  I  have 
therefore  to  direct  that  notice  be  given  them  of  the  investigation  to  be 
liad,  that  they  may  assert  any  rights  they  may  have  in  the  premises. 
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TJi)on  the  testimony  taken  the  register  and  receiver  will  report  their 
finding  and  return  the  testimony  and  record  to  you,  after  which  yoa 
will  re-adjudicate  the  matter  in  the  light  of  the  showing  then  made. 


contestant— act  of  .tttly  «e,  1899. 
Thompson  v.  Bbownell. 

The  act  of  July  26,  1892,  amending  section  2,  act  of  May  14,  1880^  and  providing 
that  the  heirs  of  a  deceased  contestant  may  proceed  with  the  contest,  is  not 
applicable  to  cases  in  which  the  contestanVs  death  occurs  prior  to  the  passage 
of  said  act. 

First  Assistant  Secretary  Chandler  to  the  Oommissioner  of  the  Oeneral 

Land  Office^  March  31, 1893. 

This  record  presents  an  appeal  taken  by  the  attorneys  for  Frank  J. 
Thompson  from  your  decision  dated  February  18, 1892,  in  the  case  of 
said  Thompson  v.  Duane  B.  Brownell,  affirming  that  of  the  register 
and  receiver  dismissing  Thompson's  contest  alleging  abandonment, 
filed  October  25, 1888,  against  firownell's  homestead  entiy,  made  April 
29, 1885,  for  K  i  of  SE.  i,  SB.  i  of  NE.  i.  Sec.  21,  and  SW.  Jof  :NW.  J, 
Sec.  22,  T.  39  N.,  R.  7  E.,  Susanville,  California.  The  appeal  in  this 
case  was  filed  April  18, 1892,  and  personal  service  thereof  was  had 
same  day  upon  the  attorneys  for  Brownell,  who,  on  May  9, 1892,  filed 
a  motion  to  dismiss  said  contest.  The  death  of  Thompson  was  sug- 
gested by  said  motion,  and  the  same  was  accompanied  by  affidavits 
setting  out  that  he  (the  contestant  Thompson)  died  on  or  about  Novem- 
ber 6, 1891. 

Service  of  this  motion  was  had  same  day  (May  9, 1889)  upon  Thomp- 
son's attorneys  and  no  reply  has  been  made  thereto. 

By  the  rulings  in  force  prior  to  July  26, 1892,  the  preference  right  of 
entry  allowed  a  successful  contestant  by  section  2,  of  the  act  of  May 
14, 1880,  (21  Stat.,  140),  was  held  to  be  a  personal  privilege  that  lapsed 
with  his  death.  By  the  act  of  July  26, 1892,  (27  Stat.,  270),  the  act  of 
1880,  supra,  was  amended  by  adding  thereto  a  second  proviso  which 
reads  as  follows: 

Provided  further,  That  shonld  any  sach  person  who  has  initiated  a  contest  die 
before  the  final  termination  of  the  same,  said  oontest  shall  not  abate  by  reason  thereof 
bnt  his  heirs  who  are  oitizens  of  the  United  States,  may  continue  the  prosecation 
under  sach  rules  and  regulations  as  the  Secretary  of  the  Interior  may  prescribe^  and 
said  heirs  shall  be  entitled  to  the  same  rights  under  this  act  that  contestant  would 
have  been  if  his  death  had  not  occurred. 

By  the  circular  approved  January  9, 1893,  (16  L.  D.,  34),  this  Depart- 
ment declared  that  the  provisions  of  said  act  of  1892,  will  be  applicable 
to  all  cases  in  which  the  death  of  the  contestant  occurred,  or  may  occur, 
after  that  date,  and  before  the  final  termination  of  the  contest 
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The  contestant  as  hereinbefore  shown  died  in  November,  1891,  that  is, 
more  than  eight  months  before  the  passage  of  said  act. 

It  follows  that  the  motion  to  dismiss  is  well  founded.  It  is  accord- 
ingly sustained  and  the  contest  of  Thompson  dismissed. 

By  letter  ^^H"  dated  October  5, 1892,  you  transmit  the  final  proof 
submitted  by  Brownell  August  29, 1892.  Also  a  protest  filed  same  day 
by  the  widow  of  contestant  Thompson  against  said  proof,  based  upon 
the  allegation  that  it  could  not  be  allowed  pending  the  present  appeal. 
These  papers,  together  with  those  transmitted  by  your  letter  ^^H" 
dated  August  5, 1892,  are  returned  tor  your  appropriate  action. 


OKLAHOMA  TOWNSITES-DBEDS-ITNCLAIMED  LOTS. 

OmCULAS. 

DEPABTMENT  op  THE  INTEEIOB, 

General  Land  Office, 
Washingtony  D.  0.,  March  31, 1893 

To  the  Trustees  of  Townsites  in  the  United  States  Land  Districts,  Okla- 
homa Territory, 

Gentlshen:  I  am  in  receipt  of  numerous  letters  from  several  of 
the  boards  of  trustees  reporting  that  they  have  a  number  of  deeds  for 
lots  which  they.have  been  unable,  alter  repeated  efforts,  to  get  the  par- 
ties in  whose  names  they  are  executed  to  call  for,  and  that  assessments 
are  due  upon  said  lots. 

Letters  have  also  been  received  from  some  of  said  boards  making 
reports  as  to  the  unclaiTiied  lots  in  certain  of  the  towns,  and  also  as  to 
the  reservation  for  parks  and  for  sites  for  public  buildings,  and  asking 
for  instructions  as  to  the  conveyance  of  the  said  reservations  to  the 
proper  authorities. 

You  will,  where  you  have  completed  the  work  of  preparing  the  deeds 
for  the  lots  awarded  by  you  to  the  several  claimants,  publish  for  fifteen 
days  in  some  newspaper  of  general  circulation  in  the  town  where  said 
lots  are  situated,  or  if  there  be  no  newspaper  published  in  said  town, 
then  in  some  newspaper  of  general  circulation  published  in  the  county 
in  which  said  town  is  situated,  a  list  of  the  lots,  and  their  respective 
claimants,  the  deeds  for  which  remain  in  your  possession,  and  that  un- 
less said  deeds  are  called  for,  and  the  assessments  upon  said  lots  paid 
within  twenty  days  from  the  date  of  said  notice,  said  lots  will  be  con- 
sidered as  unclaimed  and  included  in  the  list  of  lots  unclaimed  which 
are  to  be  sold  under  the  direction  of  the  Honorable  Secretary  of  the 
Interior  in  accordance  with  the  provisions  of  section  4  of  the  act  of 
May  14, 1890.  At  the  expiration  of  the  twenty  days  you  will  transmit 
to  this  ofiice  a  printed  copy  of  the  notice  given  acconipanied  by  an  affi- 
davit of  the  publisher  of  the  newspaper  in  which  such  notice  is  i)rinted 
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to  the  effect  that  such  notice  was  published  for  the  required  time,  and 
a  list  of  the  lots  for  which  the  parties  have  obtained  the  deeds. 

In  addition  to  this  publication,  a  like  notice  should  be  given  by  mail 
whenever  the  x)ost  office  address  of  the  claimant  is  known.  You  will 
transmit  with  your  other  rex)ort,  a  full  list  of  such  unclaimed  loti^. 
with  the  post  office  address  of  each  claimant,  so  far  as  known,  ao«i 
state  if  notice  was  given  to  claimant  by  mail,  in  addition  to  the  notice 
by  publication. 

To  avoid  further  trouble  in  the  matter  of  unclaimed  deeds,  you  will 
not,  hereafter,  prepare  a  deed  for  any  lot  until  the  claimant  has  made 
all  of  the  required  payments  therefor,  including  the  estimated  cost  of 
preparing  the  deed. 

In  towns  where  there  remain  unclaimed  lots,  not  reserved  the  boaitl 
of  trustees  having  jurisdiction  therein,  will  give  notitication  by  publi- 
cation, in  the  same  manner  and  for  the  same  length  of  time  as  herein 
indicated  relative  to  unclaimed  deeds  that  upon  a  day  to  be  fixed  by 
the  board,  which  shall  not  be  less  than  twenty  days,  nor  more  than 
thirty  days  after  the  date  of  said  notice,  and  at  a  certain  place,  said 
lots  will  be  offered  for  sale  to  the  highest  bidder;  said  notice  to  con- 
tain a  list  of  the  lots.  You  will  not,  however,  in  towns  where  unclaimed 
deeds  remain  in  the  possession  of  the  board  of  trustees,  take  any  steps 
looking  to  the  sale  of  the  unclaimed  lots  until  after  the  expiration  of 
the  time  which  may  be  fixed  under  these  instructions  for  the  claiinants 
to  obtain  such  unclaimed  deeds,  and  where  a  decision  has  been  made 
by  any  of  the  board  of  trustees,  that  certain  lots  in  any  town  should 
not  be  awarded  to  the  claimants  thereof,  but  should  be  sold  for  the 
benefit  of  the  municipality,  and  the  claimants  have  filed  appeals  to 
this  office,  no  steps  shall  be  taken  to  dispose  of  the  unclaimed  lots 
in  such  town  until  the  determination  of  all  of  such  cases,  in  order  that 
not  more  than  one  sale  of  unclaimed  lots  may  be  necessary. 

When  lots  are  thus  sold,  you  will  issue  deeds  to  the  purchasers,  upon 
the  payment  of  the  purchase  money. 

All  moneys  for  which  lots  may  be  sold  shall  be  paid  to  the  disburs- 
ing officer  of  the  respective  boards,  who  will  issue  his  receipt  therefor, 
and  from  the  proceeds  of  such  sales,  all  exi>enses  attending  the  sale  and 
conveyance  of  the  lots  sold  shall  be  paid,  and  all  assessments  upon  the 
lots  sold  shall  be  deducted  from  such  proceeds. 

Upon  the  conclusion  of  each  sale  the  board  wiU  report  to  this  office 
the  result  thereof,  the  amount'  of  money  received  from  the  sale  of  the 
lots,  the  expenses  attending  the  sale  and  conveyancing,  the  amount  of 
assessments  upon  the  lots  sold,  and  all  claims  by  members  of  the  boards 
for  compensation  for  work  in  connection  with  such  sales. 

A  printed  copy  of  the  notice  of  the  sale,  and  an  affidavit  of  thepab 
Usher  of  the  newspaper  that  the  same  was  published  tor  the  required 
time,  must  accompany  the  report.    Upon  receipt  of  such  report  direc- 
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tions  will  be  given  as  soon  as  practicable,  as  to  the  disposition  of  the 
net  proceeds  of  the  sales. 

The  bo  ards  of  trustees  in  the  respective  towns  will  convey  to  the 
proper  authorities,  as  soon  as  practicable  after  receipt  hereof,  the  lots 
reserved  for  parks  and  for  sites  for  public  buildings  unless  the  patent 
issued  to  such  trustees  does  not  include  the  land  so  reserved. 
Very  respectfully, 

S.  W.  Lamorbtjx, 

Commissioner. 
Approved. 

HosiB  Smith, 

Secretary. 


BATLROAB  GRANT— SETTLEMENT  RTGHT. 
KOBTHEBN  PACIFIO  E.  E.  OO.  V.  PATTERSON. 

Land  embraced  within  an  unexpired  pre-emption  filing  at  the  date  of  withdrawal  on 
general  rente  is  excepted  from  the  operation  of  said  withdrawal. 

The  possession,  occupancy,  and  improvement  of  a  tract  by  a  qualified  claimant 
under  the  settlement  laws,  existing  at  definite  location  of  the  road,  serve  to 
except  sueh  tract  Arom  the  grant,  although  the  claimant  had  not  at  such  time  es- 
tablished residence  on  said  land. 

Acting  Secretary  Chandler  to  the  Commissioner  of  the  General  Land  Office^ 

March  31^  1893. 

I  have  cousidered  the  case  of  the  Northern  Pacific  Eailroad  Company 
V,  James  L.  Patterson,  involving  the  8.  J  of  the  NW.  J  and  the  N.  J  of 
the  8W.  J,  Sec.  25,  T.  2  S.,  E.  6  E.,  Boseman  land  district,  Montana,  on 
appeal  by  the  company  from  your  decision  of  March  22, 1892,  holding 
the  land  to  have  been  excepted  from  the  grant  for  said  company. 

The  company's  claim  to  this  land  is  based  upon  the  grant  made  by 
the  act  of  July  2,  1864  (13  Stat.,  366),  and  with  reference  to  said  grant 
these  lands  are  within  the  primary  limits,  and  opposite  the  definite  loca- 
tion shown  upon  the  map  filed  July  6,  1882,  and  were  also  included 
within  the  limits  of  the  withdrawal  on  general  route,  the  map  showing 
which  was  filed  February  21, 1872. 

The  records  show  that  one  John  Stevens  filed  pre-emption  declara- 
tory statement  No.  1962,  for  this  land,  on  October  6,  1871,  alleging 
settlement  the  4th  of  the  same  month,  and  that  Alfred  Downer  filed 
pre-emption  declaratory  statement  Ko.  2097,  for  same  land,  N"ovember 
28, 1871,  alleging  settlement  September  19, 1871.  This  land  being  unof- 
fered,  said  filings  were  subsisting  claims  at  the  time  of  the  filing  of  the 
map  of  general  route,  February  21, 1872,  and  under  the  uniform  hold- 
ing of  this  Department  since  the  case  of  Malone  v.  Union  Pacific  Eail- 
way  Company  (7  L.  D.,  13),  said  claims  served  to  except  the  land  in 
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question  from  the  operation  of  the  withdrawal  attaching  upon  the  filing 
of  said  map. 

On  April  23^  I8839  James  L.  Patterson,  the  present  claimant,  made 
timber-culture  entry  No.  165,  for  this  land,  which  entry  he  relinquished 
February  29, 1888,  and  same  day  made  homestead  entry  TSo.  927,  under 
which  he  now  lays  claim  to  the  land. 

On  December  21, 1886,  the  company  applied  to  list  this  land  ou 
account  of  its  grant,  and  upon  the  rejection  of  said  list  by  the  local 
officers,  appealed  to  your  office,  urging  that  this  land  was  on  July  6, 
1882,  the  date  of  the  definite  location  of  the  road, 

public  land,  to  which  the  United  States  had  fnll  title  save  as  against  the  grant  to 
the  eaid  company,  and  not  reserved,  sold,  granted,  or  otherwise  appropriated,  except 
to  said  oompany,  under  its  said  grant,  and  free  from  pre-emption  or  other  clainui  or 
rights. 

It  wiks  upon  this  application  to  list  the  land  that  proceedings  were 
begun,  resulting  in  the  case  now  before  me. 

The  sole  question  for  consideration  is,  was  there  such  a  claim  to  this 
land  on  July  6, 1882,  as  served  to  except  the  same  from  the  operation 
of  the  grant,  otherwise  it  must  be  held  that  it  was  not  subject  to  Pat- 
terson's entry  when  made,  and  that  the  company's  list  was  improperly 
rejected. 

There  seems  to  be  no  dispute  about  the  facts,  which  are  as  follows: 

In  1877,  Patterson  bought  for  $400  the  possessory  claim  to  this  land  of 
John  Stevens,  who  filed  therefor  in  1871,  and  soon  thereafter  applied  to 
make  entry  at  the  local  ofBice,  which  was  refused  him.  With  the  same 
result  he  at  several  other  times  during  the  years  1877  and  1878  sought 
to  make  entry  of  this  land. 

At  the  time  of  the  sale  to  Patterson,  Stevens  had  a  small  house  upon 
the  land,  about  ten  acres  broken,  and  the  tract  partly  fenced.  Patter- 
son at  this  time  was  living  on  the  adjoining  one  hundred  and  sixty  acres, 
but  at  once  took  possession  of  the  land  in  question  and  began  to  improve 
the  same,  so  that  at  the  date  of  the  definite  location  of  the  road,  July 
6, 1882,  he  had  the  entire  tract  under  fence,  about  sixty  acres  in  crops, 
and  the  land  well  irrigated.  Since  1879  the  land  has  been  cropped  each 
year,  and  Patterson  has  continued  to  claim  the  same,  although  he  did 
not  move  from  the  adjoining  land  until  1888. 

With  the  exception  of  the  entries  made  for  tiiis  land,  Patterson  has 
never  exercised  any  of  the  rights  granted  by  the  general  land  laws. 

With  the  sale  to  Patterson  all  claim  under  Stevens's  filing  was  at  an 
end,  but,  as  Patterson  at  once  took  possession  and  has  since  contiuued 
to  claim  and  improve  the  land,  being  duly  qualified  to  assert  daim  under 
the  settlement  laws,  which  he  did  prior  and  subsequent  to  the  date  of 
the  attachment  of  rights  under  this  grant,  I  am  clearly  of  the  opinion 
that,  by  these  acts,  such  a  right  was  initiated  by  Patterson  as  served  to 
except  the  land  from  the  grant,  although  he  did  not  actually  begin  to 
reside  thereon  until  after  the  allowance  of  his  homestead  entry  in  1888. 
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In  the  case  of  Northern  Padfio  Baflroad  Company  v.  Potter  (11  L. 
D.,  531),  it  was  held  that: 

Where  possession  and  oconpsnoy  alone,  at  the  time  rights  nnder  a  railioad  grant 
attach;  are  relied  on  to  except  the  land  from  the  grant,  it  mast  affirmatirely  appear 
that  the  party  in  snch  possession  had  the  right,  at  that  time,  to  assert  a  claim  to  the 
land  in  question  nnder  the  settlement  laws.  (Syllabns.) 

Can  there  be  any  question  but  that  Patterson,  on  Jnly  6, 1882,  had 
a  right  to  assert  claim  to  this  land  under  the  settlement  laws,  and, 
further  than  this,  it  is  clearly  shown  that  he  was,  at  that  time  and  for 
a  long  time  prior  thereto,  actually  asserting  claim  to  this  land  by  the 
continued  improvement  of  the  same  and  his  repeated  efforts  to  make 
entry  thereof  under  the  homestead  laws.  His  residence  upon  the  land 
was  not  necessary  until  after  his  entry  had  been  allowed,  and  having 
a  house  upon  the  adjoining  tract,  it  would  be  unreasonable  to  hold  that 
he  must  move  the  same  upon  the  land  in  dispute,  while  the  question  as 
to  whether  he  would  ever  be  permitted  to  make  entry  of  the  same  was, 
as  it  then  appears  to  have  been,  so  much  a  question  of  doubt.  It  is 
true  that,  when  he  made  entry  in  1883,  it  was  under  the  timber  culture 
laws  and  not  under  the  settlement  laws,  bat  this  can  in  no  wise  affect 
the  disposition  of  the  case,  as  the  status  of  the  land  at  the  date  of  the 
definite  location  of  the  road  must  control,  and,  as  it  is  shown  that  the 
laud  was  excepted  firom  the  grant,  its  subsequent  disposition  is  a  mat- 
ter in  which  the  company  can  have  no  interest. 

Prom  a  review  of  the  entire  matter,  I  afQrm  your  decision,  holding 
the  land  to  have  been  excepted  from  the  company's  grant.  The  com- 
pany's list  will  therefore  stand  rejected  and  Patterson's  entry  remain 
of  record  awaiting  final  proof. 


TIMBBB  CnL.TUB£— AMENBATOBT  ACT  OV  MABCH  8,  1898. 

OlBOULAB. 

Depabtment  of  the  Intebiob, 

General  Land  Office, 
Washington^  D.  0.,  April  6y  1893. 

Registers  a/nd  Receivers^  United  States  District  Land  Offices. 

(jENTLEMEN  :  By  the  first  section  of  the  act  of  March  3, 1891,  (26 
Stat,  1095)  the  laws  providing  for  the  entry  of  public  lands  for  timber 
culture  purposes  were  repealed  so  far  as  regards  any  future  claims,  and 
continued  with  oertaiu  prescribed  modifications  for  the  adjustment  of 
any  claims  initiated  prior  to  such  repealing  act,  as  follows,  viz: 

1.  The  following  words  of  the  last  clause  of  section  2  of  the  act  of  Jnne  14, 1878, 
(20  Stat.,  113)  namely y  ''That  not  less  than  twenty-seven  hundred  trees  were 
planted  on  each  acre,''  were  repealed. 

2.  It  was  provided  that  in  computing  the  period  of  cultivation  the  time  should 
nm  from  the  date  of  the  entry ,  if  the  necessary  acts  of  cultivation  were  performed 
within  the  proper  time. 

8.  It  was  further  provided  that  the  preparation  of  the  land  and  the  planting  of 


346  DECISIONS  RELATING  TO   THE  PUBLIC   LANDS. 

treea  should  be  construed  as  acts  of  cnltivationy  and  the  time  authorised  to  be  so 
employed  and  actually  employed,  should  be  computed  as  a  part  of  the  eight  years 
of  cultivation  required  by  statute. 

One  of  the  conditioBS  of  the  act  of  June  14, 1878  (20  Stat.,  113),  em- 
braced in  the  following  words,  viz,  '<at  the  time  of  making  such  proof 
there  shall  be  then  growing  at  least  six  hundred  and  seyeaty-five  hy- 
ing and  thrifty  trees  to  each  acre,"  was  left  untouched  in  the  repealing 
act,  so  that  persons  proposing  to  i>erfect  title  thereunder  were  required 
to  show  in  the  final  proof  the  existence  of  the  quantity  and  character 
of  trees  on  the  laud  as  therein  prescribed. 

Congress  at  its  recent  session,  by  act  of  March  3, 1893, — ^Public — 'So. 
124, — entitled  ^^An  act  making  appropriations  for  sundry  ciyil  expenses 
of  the  goyernment  for  the  fiscal  year  ending  June  thirtieth,  eighteen 
hundred  and  ninety-four,  and  for  other  purposes",  enacted  as  follows, 
yiz: — 

That  section  one  of  an  act  entitled,  "An  act  to  repeal  timber  culture  laws  and  for 
other  purposes/'  approved  March  third,  eighteen  hundred  and  ninety-one,  be,  and 
hereby  is  amended  by  adding  the  following  words  to  the  fourth  proviso  thereof: 
And  provided  further.  That  if  trees,  seeds,  or  cuttings  were  in  good  faith  planted  aa 
provided  by  law  and  the  same  and  the  land  upon  which  so  planted  were  thereafter 
in  good  faith  cultivated  as  provided  by  law  for  at  least  eight  years  by  a  person 
qualified  to  make  entry  and  who  has  a  subsisting  entry  under  the  timber  cultore 
laws,  final  proof  may  be  made  without  regard  to  the  number  of  trees  that  may  have 
been  then  growing  on  the  land. 

Under  this  enactment,  parties  may  make  final  proof  without  showing 
the  existence  of  the  quantity  and  character  of  trees  on  the  land  at  the 
time  of  their  doing  so,  as  required  under  the  preyiously  existing  law, 
proyided  that  it  be  made  to  appear  in  the  proof. 

1.  That  trees,  seeds,  or  cuttings  were  in  good  faith  planted  accord- 
ing to  the  requirements  of  the  timber  culture  laws  as  amended  by  the 
first  section  of  the  act  of  March  3, 1891,  before  mentioned. 

2.  That  the  trees,  seeds,  or  cuttiugs  so  planted,  and  the  land  upon 
which  they  were  so  planted  were  in  good  faith  cultiyated  for  at  least 
eight  years  in  manner  prescribed  in  the  timber  culture  laws. 

3.  That  the  claimant  was  qualified  to  make  entry  under  said  laws. 

4.  That  he  has  an  entry  subsisting  thereunder. 

5.  That  the  facts  of  the  case  are  such  as  to  show  the  claimant's  good 
faith  in  his  proceedings  under  the  statutes. 

You  will  therefore  apply  and  giye  proper  effect  to  the  proyisions  of 
the  act  of  March  3, 1893,  according  to  the  foregoing,  in  any  cases  com- 
ing before  you  as  contemplated  in  the  instructions  of  the  [general]  cir- 
cular of  February  6, 1892,  pages  29  and  139  et  seq.j  to  which  you  are 
referred. 

Very  respectfully, 

M.  M.  BosE, 

Acting  OommissUmer. 
Approyed, 

Hoke  Smith, 

Secretary^ 
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PBTVATB   CLAIM— COSTS  OF   SUBVET. 

LiLBUBN  W.  Boaas. 

The  cost  of  siiTTeying  and  platting  a  private  land  claim  must  be  paid  into  the  Treafi- 
nry  of  the  United  States;  and  payment  of  such  costs  to  the  surrey  or  general  is 
not  the  payment  required  by  statute. 

First  Assistant  Secretary  Cha/ndler  to  the  Commissioner  of  the  General 

Land  Office^  April  4, 1893. 

I  have  considered  the  appeal  taken  from  yonr  decision  of  March  26^ 
1892,  requiring  payment  of  the  cost  of  surveying  and  platting  that  part 
of  the  Oalifomia  rancho  N'apa  confirmed  to  Lilhnm  W.  Boggs. 

The  act  of  July  31, 1876  (19  Stat.  102, 121),  provides— 

That  an  accurate  account  shall  be  kept  by  each  surveyor-general  of  the  cost  of 
surveying  and  platting  every  private  land  claim,  to  be  reported  to  the  General  Land 
Office  with  the  map  of  such  claim ;  and  that  a  patent  shall  not  issue  nor  shall  any 
copy  of  any  snch  survey  be  furnished  for  any  such  private  claim  until  the  cost  of 
survey  and  platting  shall  have  been  paid  into  the  Treasury  of  the  United  States  by 
the  party  or  parties  in  interest  in  said  grant  or  by  any  other  party. 

The  cost  of  survey  and  platting  in  this  case,  as  charged  upon  the 
hooks  in  the  office  of  the  surveyor  general  for  California,  was  itemized 
hy  Theodore  Wagner,  the  then  surveyor  general,  as  follows: 

April  1,  1880,  To  survey,  .  .  .  .  .     $113. 94 

u      u      a       u  platting,         .  .  ...  .31.75 

145. 69 

It  appears  that  on  April  3, 1880,  the  bill  of  T.  J.  Dewoody,  deputy 

surveyor,  lor  the  flrt>t  item  of  $113.94,  was  forwarded  to  the  Land 

Department  for  approval,  and  was  approved  for  payment  on  June  19, 

1880,  and  the  presumption  is  that  payment  was  made  therefor  out  of 

the  Treasury  of  the  United  States.    It  is  contended,  however,  that  the 

ahove  account  with  some  other  miscellaneous  items,  were  paid  to  said 

Wagner  in  cash  on  July  12, 1880,  and  an  exemplification  of  the  said 

account  taken  from  the  debit  and  credit  accounts  of  the  expense  of 

surveys  and  platting  of  private  land  claims  kept  by  said  Wagner 

shows  that  such  payment  was  then  made  to  him.    But  under  date  of 

September  23, 1891,  William  H.  Pratt,  then  United  States  surveyor 

general  for  California,  writes  that  "A  very  thorough  examination  of 

the  matter  fails  to  show  any  deposit  for  the  same  having  been  made 

in  the  U.  S.  Treasury  here." 

Payment  to  the  surveyor  general  is  not  payment  "  into  the  Treasury 
of  the  United  States.'^  It  was  the  plain  duty  of  the  parties  interested 
IB  said  grant  to  make  payment  "into  the  Treasury  of  the  United  States," 
as  is  expressly  provided  by  said  act.  This  Department  cannot  relieve 
them  from  compliance  with  this  requirement  of  the  statute.  Pueblo  of 
Monterey  (13  L.  D.,  294). 
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It  is  incumbent,  therefore,  upon  the  parties  interested  in  this  grant 
to  show  that  payment  of  said  items  has  been  made  <^into  the  Treasury 
of  the  United  States,"  either  by  themselves,  or  by  the  surveyor  general, 
whom  they  made  their  agent,  or  otherwise  such  payment  must  hereafter 
be  made  before  patent  can  issue. 

Tour  judgment  is  affirmed* 


HOMBSTBAB   CONTEST— LEAVE  OF  ABSENOE-PBACTIGB. 

Yabneau  v.  Gbahah. 

Leave  of  absence  granted  to  a  homesteader  under  section  8,  act  of  March  2,  1889, 
does  not  preclude  the  initiation  of  a  contest  during  such  period  on  account  of 
non-compliance  with  law  prior  thereto. 

A  defendant  who  is  regularly  in  court  on  a  charge  of  non-compiianoe  with  law,  and 
elects  to  plead  a  special  statutory  defense,  and  does  not  submit  eridence  in 
response  to  the  charge,  is  bound  by  such  election,  and  is  not  entitled  to  a  further 
hearing  iu  the  event  his  defense  is  not  held  good. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oenerai 

Land  Office^  April  4, 1893. 

Katie  Graham  made  homestead  entry,  on  July  30, 1887,  of  the  S.  ^ 
of  the  IS W.  J  of  Sec.  27,  and  the  lif .  J  of  the  NW.  J  of  Sec  34,  T.  116, 
E.  66,  Watertown  land  district.  South  Dakota. 

On  February  16, 1891,  she  filed  application  for  a  leave  of  absence 
from  said  homestead,  for  five  months,  alleging  that  she  was  unable  to 
support  herself  and  those  dependent  upon  her,  by  her  labor  on  the 
land.    The  application  was  granted. 

On  February  18,  1891,  Bichard  Yarneau  filed  affidavit  of  contest, 
alleging  abandonment  and  failure  to  reside  upon,  cultivate,  and  improve 
tlie  land  as  required  by  the  homestead  law. 

A  hearing  was  ordered  to  be  held  on  April  23, 1891.  On  that  day, 
at  half  past  one  o'clock,  p.  m.,  counsel  for  the  defendant  filed  his  spe- 
cial appearance — 

For  the  purpose  of  this  motion,  and  for  no  other  purpose,  and  movee  that  the 
above  entitled  case  be  dismissed,  for  the  following  reasons :  (1)  The  affidavit  of  con- 
test in  this  case  was  filed  after  the  said  claimant  had  been  granted  a  leave  of  absence 
from  said  claim,  under  the  second  section  of  an  act  of  Congress  approved  March  3, 
1889;  and  (2)  for  the  reason  that  the  notice  of  contest  served  on  the  claimant  in  thii 
case  does  not  describe  the  land  embraced  in  her  homestead  entry. 

This  motion  to  dismiss  was  overruled  by  the  receiver.  It  would  appear 
that  the  register  was  not  present:  all  the  papers  in  the  case  that  were 
sworn  to  on  that  day  bear  the  receiver's  signature  to  the  jurat,*  and 
the  register,  in  the  course  of  his  decision  uses  the  following  language: 

Before  passing  upon  this  case  I  called  the  attorneys  of  both  parties  before  mo,  sd^ 
it  seems  to  be  conceded  that  the  Hon.  Receiver  overruled  the  motion  to  dismiis. 

If  the  register  had  been  sitting  in  the  case,  it  would  hardly  have 
been  necessary  for  him  to  call  upon  the  attorneys  in  order  to  learn 
what  action  had  been  taken  on  the  motion. 
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The  case  was  called  at  two  o'clock,  p.  m.  The  contestant,  being 
sworn,  testified  that  he  lived  abont  one-fonrth  of  a  mile  from  the  land, 
and  that  he  knew  from  personal  observation  that  the  defendant  had 
not  "  fenced,  cultivated,  bnilt,  resided  upon,  or  in  any  way  improved 
said  tract,"  except  that  about  two  years  before,  about  half  an  acre  had 
been  broken,  which  had  never  been  plowed,  but  permitted  to  go  back 
to  weeds ;  that  about  three  years  before  she  had  ^^  placed  a  small  shanty 
on  the  land;"  that  there  were  no  other  buildings  or  improvements  of 
any  kind;  and  that  she  had  never  since  the  date  of  entry  (more  than 
tliree  and  a  half  years  before)  resided  on  the  land. 

The  preceding  testimony  was  corroborated  by  three  witnesses,  all  of 
vrliom  lived  within  a  mile  of  the  land;  one  of  them  had  known  it  for 
nine  years,  one  for  six  years,  and  one  for  two  years  and  a  half. 

Defendant  offered  no  testimony,  but  insisted  upon  his  motion  to  dis- 
miss, which  the  receiver  overruled. 

Defendant  excepted,  elected  to  stand  on  his  special  appearance,  and 
gave  notice  of  appeal. 

On  May  16, 1891,  the  register  rendered  decision,  holding  that  the 
contest  should  be  dismissed. 

On  August  6,  1891,  the  receiver  recommended,  in  view  of  the  testi- 
mony taken  and  the  refusal  of  the  defendant  to  offer  any  testimony, 
that  the  entry  ought  to  be  canceled. 

When  the  record  was  transmitted  to  your  office  you  held  the  entry 
for  cancellation.  From  your  decision  the  defendant  appeals  to  the 
Department. 

The  several  allegations  of  error  may  be  summed  up  in  one,  substan- 
tially as  follows:  <<  that  the  affidavit  of  contest  was  filed,  and  hearing 
set,  during  the  time  allowed  claimant  to  be  absent,  under  leave  of 
absence  granted  under  the  third  section  of  the  act "  of  March  2, 1889. 
In  his  argument  counsel  for  defendant  quotes  from  said  section  the 
proviso  that  ^^  such  settler  so  granted  leave  of  absence  shall  forfeit  no 
rights  by  reason  of  such  absence;"  and  he  contends  that  said  proviso 
was  nullified  by  her  being  called  on  to  defend  her  entry  during  the 
period  embraced  in  her  leave  of  absence. 

The  meaning  of  the  clause  above  cited  is  not  difficult  to  understand. 
If  the  plaintiff  in  this  case  had  filed  an  affidavit  showing  that  the 
defendant  had  been  absent  from  and  had  failed  to  cultivate  and  improve 
the  land  during  the  period  embraced  in  her  leave  of  absence,  the  Cf>n- 
test  could  not  properly  be  allowed;  for  such  absence  would  work  no 
forfeiture  of  any  right.  This  is  the  "  protection"  extended  by  the  act 
cited.  But  the  contention  that  no  contest  can  be  initiated  during  the 
period  embraced  in  such  granted  leave  of  absence,  for  non-compliance 
with  the  law  during  a  period  prior  to  that  when  such  leave  began,  can 
not  be  sustained. 

The  defendant  acknowledges  due  notice  of  the  hearing;  she  has  had 
her  day  in  court,  but  reftised  to  offer  any  testimony,  electing  to  rely 
ux>on  another  line  of  defense ;  and  she  must  now  be  held  to  her  election. 
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(Kelley  v.  Moran,  9  L.  D.^  581).  <<  Her  refusal  to  submit  evidence  when 
offered  the  opportuDity  in  the  regcdar  course  of  proceeding,  cut  off  her 
right  to  be  heard  further  on  the  merits  of  the  case."  (Brannon  v. 
Uriell,  5  L.  D.,  446;  see  also  Dixon  v.  Sutherland^  7  L.  D.,  312). 

Concurring  in  your  conclusion  that  the  evidence  clearly  shows  failure 
to  reside  upon,  cultivate,  and  improve  the  land  as  required  by  ttie 
homestead  law,  I  affirm  your  decision. 


HOMESTEAD— AMENDMENT— ACT  OF  MARCH  8,  1889. 

Cabbie  A.  Englebbight. 

The  heir  of  a  deceased  homesteader  cannot  secure  an    amendment  of  the  original 
entry  by  a  new  entry  under  section  2,  act  of  March  2, 1889. 

First  Asifistant  Secretary  Chandler  to  the  Oommissioner  of  the  General 

Land  Office^  April  5,  1893. 

On  May  15, 1885,  Aitemas  O.  Scribner  made  homestead  entry  (No. 
441)  of  the  8.  i  of  the  SW.  J,  the  NB.  i  of  the  8W.  J,  and  the  BE. 
J  of  the  NW.i,  Sec.  26,  T.  12  S.,  R.  74  W.,  at  Leadville,  Colorado. 

Said  entry  was  erroneously  allowed  by  the  local  olficers,  for  the  rea- 
son that  the  NB.  \  of  the  SW.  J  and  the  SB.  i  of  the  NW.  J  of  said 
section  was  included  in  the  pre-emption  cash  entry  (No.  362)  of  John 
Holton,  made  October  26, 1877. 

On  May  27, 1892,  Mrs.  Carrie  A.  Bnglebright  filed  an  application,  as 
sister  and  heir  at  law  of  said  Scribner,  who  was  killed  in  April,  1891, 
alleging  that  the  NB.  J  of  the  NW.  J  and  the  NW.  J  of  the  NB.  J, 
Sec.  35,  T.  12  S.,  B.  74  W.,  is  south  of  and  adjacent  to  that  part  of  the 
land  properly  embraced  in  said  entry,  and  is  vacant  public  land,  agri- 
cultural in  character,  and  properly  subject  to  homestead  entry;  and 
asking  that  said  entry  be  amended  by  including  said  last  mentioned 
tract  therein  in  lieu  of  that  which  had  been  improperly  allowed  in  said 
entry. 

By  letter  of  March  30, 1892,  you  denied  said  application  and  held  said 
homestead  entry  for  cancellation  as  to  that  part  in  conflict  with  said 
Helton's  entry.    An  appeal  now  brings  the  case  to  this  Department. 

In  your  decision  it  is  stated  that  by  letter  of  May  24, 1890,  Scribner 
was  advised  to  the  effect  that  he  was  probably  entitled  to  the  benefits 
of  the  second  section  of  th<».  act  of  March  2, 1889  (25  Stat.,  864),  which 
he  had  not  availed  himself  of  at  the  time  of  his  death. 

The  petition  alleges  that  it  was  the  desire  of  the  deceased  to  have  his 
entry  include  said  tract  now  sought,  but  that  he  was  killed  before  hi 
had  carried  out  bis  intention. 

It  is  contended — "That  it  is  not  now  too  late  for  his  heir  to  exercise 
the  rierht  that  he  may  have  had  in  the  premises,  and  she  desires  so  to  do." 
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It  is  obvious  that  so  much  of  Scribner's  entry  as  conflicts  with  the 
prior  cash  entry  of  Holton  must  be  canceled.  The  entry  of  the  eighty 
acres  which  would  then  remain  of  Scribner's  entry  (the  S.  J  of  the 
8  W.  J)  could  thereafter  be  completed  by  his  heir  at  law  under  section 
2291  of  the  Revised  Statutes,  which  provides  that  "the  person  making 
such  entry,  or  if  he  be  dead,  his  widow,  or  in  case  of  her  death,  his 
heirs  or  devisee,"  may  complete  such  entry  and  <^be  entitled  to  a 
patent  as  in  other  cases  provided  by  law." 

Section  2372  provides  that — "  In  all  cases  of  an  entry  hereafter  made 
of  a  tract  of  land  not  intended  to  be  entered,  by  a  mistake  of  the  true 
nnmbers  of  the  tract  intended  to  be  entered,  .  .  ,  the  purchaser, 
or  in  case  of  his  death,  the  legal  representatives  not  being  assignees  or 
transferees,"  may  take  proceedings  to  have  the  entry  change  to  the 
tract  "intended  to  be  entered."  But  this  section  does  not  apply  to 
the  present  case,  because  Scribner  "  intended  to  enter  "  the  tract  he 
did  enter.  He  made  no  "  mistake  of  the  true  numbers  of  the  tract." 
The.local  officers  made  a  mistake  in  informing  him  that  said  tract  was 
open  to  entry, — at  least  as  to  that  part  covered  by  Holton^  entry. 
Had  he  been  correctly  informed,  he  would  doubtless  have  changed  his 
intention.  Under  the  information  given  him  he  carried  out  his  exact 
intention  in  making  his  entry  and  that  intention  has  not  been  frus- 
trated by  his  mistake.  His  case  does  not  come  therefore  under  the 
provisions  of  said  section  2372.    Lizzey  Peyton  (15  L.  D.,  548). 

The  act  of  March  2, 1889  (25  Stat.,  854),  section  2,  provides— 

That  any  person  who  has  not  heretofore  perfected  title  to  a  tract  of  land  of  which 
he  has  made  entry  ander  the  homestead  law,  may  make  a  homestead  entry  of  not 
exceeding  one-quarter  section  of  public  liind  subject  to  such  entry,  snoh  previons 
filing  or  entry  to  the  contrary  notwithstanding ;  but  this  right  shall  not  apply  to 
persons  who  perfect  title  to  lands  under  the  pre-emption  or  homestead  laws  already 
initiated. 

While  Scribner,  during  his  lifetime,  could  have  assailed  himself  of 
this  privilege  of  making  a  new  entry,  such  privilege  is  not  conferred 
upon  his  widow  or  legal  representative.  There  seems  to  be  no  more 
reason  why  the  widow  or  legal  representative  should  make  the  entry 
contemplated  by  this  statute,  than  the  original  entry  itself.  The  law 
allows  the  legal  representative  in  the  case  of  the  death  of  an  entryman 
to  complete  an  entry  which  he  has  initiated,  or  to  amend  an  entry 
which  he  has  made  by  mistake,  as  already  shown,  and  this  is  done  in 
express  terms;  but  it  nowhere  allows  a  legal  representative  to  initiate 
a  new  entry. 

To  allow  this  to  be  done  in  the  present  case  would  be  equivalent  to 
importing  a  provision  into  the  statute  which  Congress  has  not  seen  fit 
to  place  there.  The  entry  allowed  by  this  act  is  a  new  entry,  and 
though  it  may  include  a  part  of  the  same  land  included  in  the  former 
entry,  it  does  not  relate  back  to  said  former  entry,  or  reinstate  it. 
Ripley  v.  Gauffmau  (14  L.  D.,  305). 

The  application  must  be  denied.    Your  judgment  is  affirmed. 
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HOMESTEAD— CITIZENSHIP-APPLICATION'. 

Smith  v.  United  States. 

An  alien  over  twenty  one  years  of  age  who  enlists  in  the  United  Statea  Army  and  is 
honorably  dischargeil  therefrom  occnpies  the  statns  of  one  who  has  declared  his 
intention  to  become  a  citizen,  and  as  such  possesses  the  requisite  qualification 
in  the  matter  of  citizenship  to  initiate  a  homestead  entry. 

A  pending  application  to  toake  homestead  entry  protects  the  rights  of  the  applicant 
against  the  subaequent  claima  of  another. 

First  Assistant  Secretary  Ohcmdler  to  the  Commissioner  of  the  Oeneral 

Land  Office:^  April  6?,  1893. 

I  have  considered  the  case  of  Andrew  J.  Smith  v.  the  United  States, 
on  appeal  by  the  former  from  yoar  decisionof  May  19, 1892,  holding  for 
cancellation  his  homestead  entry  for  the  SE.  ^  of  the  NW.  i,  Sec.  35, 
T.  114  N.,  B.  23  W.,  5  P.  M.,  Marshall,  Minnesota,  land  district. 

One,  John  Olson  mwi^  application  to  enter  this  land  on  January  21, 
1892.  His  application,  and  an  accompanying  affidavit,  set  forth  the 
fact  that  he  had  enlisted  in  the  United  States  Army,  Go.  A.,  11th 
Minnesota  Regiment,  U.  S.  Volunteers,  on  August  24,  1864,  and  that 
he  was  honorably  discharged  therefrom  June  26,  1865.  He  claimed 
that  this  made  him  a  nataralized  citizen  of  the  United  States,  bat  on 
learning  that  it  did  not,  he  went  before  the  district  court  of  Sibley 
county,  on  January  28,  1892,  and  was  duly  naturalized,  the  certificate 
of  the  court  says  inter  alia,  "  The  said  John  Olsen  having  thereui)OQ 
produced  to  the  court  testimony  showing  that  he  was  honorably  dis- 
charged from  the  military  service  of  the  United  States  ",  etc 

When  his  application  to  make  entry  was  sent  to  the  Land  Office,  it 
was  defective  in  some  particulars,  and  was  returned  for  amendment, 
and  was  returned  a  second  time  because  it  did  not  show  why  it  was 
made  before  the  clerk  of  the  district  court,  instead  of  at  the  land  office. 
It  was  amended  in  this  particular,  and  when  again  sent  to  the  office,  it 
was  rejected  for  the  reason  that  on  January  25,  Andrew  J.  Smith  had 
made  entry  for  the  tract.  From  this  rejection  he  appealed,  and  you 
held  that  the  local  officers  had  erred,  and  that  '^  a  legal  application  to 
make  homestead  entry  is,  while  pending,  equivalent  to  actual  entry,  so 
far  as  the  rights  of  the  applicant  are  concerned,  and  withdraws  the 
land  embraced  therein  from  any  other  disposition  until  final  action 
thereon.  See  Peterson  v.  Ward  (9  L.  D.,  92);  see  also,  the  case  of 
Banks  v.  Smith  (2  L.  D.,  44),  wherein  it  is  held  that  ^^  an  application, 
erroneous  in  form,  returned  for  correction,  should  take  effect  from  the 
date  when  first  received  at  the  local  land  office." 

You  frirther  held  that  Olson's  service  in  the  army  was  equivalent  to 
a  declaration  of  intention  to  become  a  citizen,  citing  the  mstructions  of 
Gommissioner  McFarland  to  the  register  and  receiver  at  Watertown, 
Dakota,  (2  L.  D.,  195,  Par.  4). 
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I  do  not  find  that  the  Department  has  ever  had  occasion  to  passnpon 
the  question  here  presented,  or  that  any  instructions  or  circular  has 
been  issued  by  it  upon  the  matter,  but  I  consider  the  above  instruc- 
tions in  accordance  with  the  law.  Section  2166,  B.  S.,  provides  that 
any  alien  twenty-one  years  of  age,  who  has  enlisted,  or  may  enlist,  in 
the  CTnited  States  army,  either  regular  or  volunteer  forces,  and  who 
has  been  honorably  discharged  therefrom,  may  be  admitted  to  citizen- 
ship "without  any  previous  declaration  ot  intention  to  become  such.'' 
He  need  not  prove  more  than  one  year's  residence.  The  court  must  be 
"satisfied  by  competent  proof  of  such  person's  having  been  honorably 
discharged  from  the  service  of  the  United  States." 

It  is  claimed  that  you  erred  in  holding  that  the  mere  declaration  that 
Olson  was  a  soldier,  without  accompanying  proof  that  he  was  honorably 
discharged,  was  sufficient  to  base  his  application  upon.  Olson  says  in 
his  affidavit  that  he  was  honoi*ably  discharged,  but  whether  his  discharge 
certificates  accompanied  the  application  is  not  shown.  It  would,  of 
course  be  the  best  evidence  of  his  honorable  discharge.  The  local  officers 
appear  to  have  been  satisfied  that  such  was  the  fact,  but  they  held  that 
an  honorable  discharge  was  not  equivalent  to  a  declaration  of  intention. 
The  law  says  that  it  is  the  equivalent,  and  the  courts  so  hold,  and  so  held 
in  his  case.  If  it  is  sufficiently  the  equivalent  to  form  the  basis  for 
admitting  a  man  ^'  to  all  and  singular  the  rights,  privileges,  and  immu- 
nities" of  an  American  citizen,  it  is  certainly  sufficiently  the  equivalent 
to  form  the  basis  for  allowing  a  man  to  enter  a  homestead. 

I  have  examined  the  authorities  cited  by  you  in  support  of  the  other 
proposition  in  your  decision,  and  find  that  they  fully  support  it.  In 
addition,  I  may  say  that  it  is  uniformly  held  that  ^<  a  pending  applica- 
tion to  make  homestead  entry,  protects  the  rights  of  the  applicant 
against  the  subsequent  claims  of  others."  See  Mallet  v,  Johnson,  et  aU 
(14  L.  D.,  658),  and  cases  there  cited. 

Your  decision  is  affirmed,  the  entry  of  Smith  will  be  canceled,  and 
the  application  of  Olson  be  allowed. 


HOMESTEAD— REINSTATEMENT— ADVERSE  CLAIM. 

MOBOAN  V,  MOBaAN. 

The  right  to  receive  a  patent  is  not  defeated  by  the  inadvertent  cancellation  of  a 
homestead  entry  and  the  intervention  of  an  adverse  claim,  where  prior  thereto 
the  entryman  had  sabmitted  satisfactory  final  proof  in  due  accordance  with  law. 

First  Assistant  Secretary  Chandler  to  the  Commissiotier  of  the  General 

Land  Office^  April  6j  1893. 

The  land  involved  in  this  case  is  the  NB.  J  of  Sec.  14,  T.  140  K,  R. 
56  W.,  Fargo,  North  Dakota. 

The  record  in  this  case  shows  that  on  May  22, 1879,  Henry  Morgan 
made  homestead  entry  for  said  tract  and  that  on  October  26, 1885,  Jane 
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Morgan,  widow  of  said  Henry  Morgan  deceased,  made  final  proof  and 
final  papers  were  issued  in  the  case. 

On  Octx)ber  16,  1885,  however,  William  H.  Morgan,  son  of  the 
deceased  settler,  protested  against  his  mother  being  allowed  to  make 
proof  on  said  entry,  on  the  ground  that  she  had  not  lived  with  his  father 
for  several  years,  which  protest  was  rejected  by  tbe  local  officers  on  the 
day  final  proof  was  made  and  the  case  submitted  to  you  in  the  regular 
order  of  business;  no  appeal  having  been  taken. 

In  your  examination  of  tbe  case  you  affirmed  the  action  of  the  local 
officers  as  to  the  rejection  of  the  protest,  but  suspended  the  final  proof 
on  the  ground  that  Morgan  had  not  completed  his  citizenship  before 
his  decease  and  therefore  that  Jane  Morgan,  the  widow,  should  show 
that  she  is  a  citizen  of  the  United  States,  she  having  filed  only  a  dec- 
laration of  intention  to  become  such.  The  proof  in  other  respects  was 
found  satisfactory.  The  local  officers  were  directed  to  call  upon  the 
party  for  such  evidence,  but  after  repeated  efforts  to  reach  the  party, 
as  more  fully  appears  in  your  decision  in  the  case,  dated  February  1, 
1892,  the  entry  was  finally  canceled  July  23, 1887,  and  on  July  29, 1887, 
William  H.  Morgan  made  homestead  entry  of  the  same  laud. 

Under  date  of  January  1, 1892,  Jane  Morgan  transmitted  through 
her  attorney  Dudley  M.  Wells  of  0.>ld water,  Michigan,  an  affidavit  and 
petition  setting  forth  that  she  believes  she  has  been  wrongfully  de- 
frauded of  her  just  rights  and  asks  a  reconsideration  and  reiustatemeut 
of  her  case  for  the  reasons:  First,  that  when  she  made  final  proof  she 
filed  therewith  hiT  citizenship  papers  and  that  the  local  officers  in 
formed  her  that  her  papers  were  all  correct;  Second,  that  at  the  time 
she  was  called  upon  to  furnish  evidence  of  citizenship  she  was  not  in 
the  United  States  and  was  unable  to  attend  to  the  matter  on  account 
of  illness.    This  is  corroborated  by  two  witnesses. 

Under  date  of  February  1,  1892,  in  view  of  said  petition,  you  re- 
examined the  case  and  then  discovered  that  the  supposed  declaration 
of  intention  filed  by  Mrs.  Morgan  was  in  reality  a  certificate  of  full 
citizenship,  whereupon  you  reinstated  the  erroneously  canceled  entry 
and  held  that  of  William  H.  Morgan  for  cancellation. 

From  this  decision  he  appeals,  alleging  substantially,  that  as  the 
original  entry  of  his  father  had  been  canceled,  the  land  was  restorerl 
to  the  mass  of  the  public  domain  and  subject  to  entiy  by  the  first  le^al 
applicant;  that  he  was  the  first  legal  applicant  and  made  entry  of  the 
land,  and  therefore  as  his  claim  had  lawfully  become  of  record,  the 
former  entry  should  not  be  reinstated  in  the  face  of  and  to  the  prejudice 
of  his  legally  acquired  rights.  Furthermore,  that  he  received  no  notice 
of  the  filing  of  his  mother's  petition  for  reconsideration  and  that  his 
rights  were  thus  prejudiced  thereby. 

There  is  no  question  as  to  the  qualification  of  the  plaintiff  to  make 
the  entry,  but  the  whole  matter  turns  upon  the  fact, — was  the  land  sub- 
ject to  such  entry?    I  think  not. 
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Final  proof  in  this  case  had  been  made  within  the  statutory  period^ 
showing  a  strict  compliauce  with  law;  the  naturalization  papers  of  the 
widow,  who  made  the  proof,  were  properly  filed  when  said  proof  was 
made,  in  accordance  with  the  rules  governing  such  cases;  the  final 
pax>er8  were  issued  by  the  local  officers  and  all  that  actually  remained 
to  be  done  was  for  the  government  to  issue  the  patent. 

The  fact  that  the  land  department  inadvertently  canceled  the  entry 
instead  of  issuing  a  patent  can  not  defeat  the  right  of  the  defendant. 
Her  right  and  equitable  title  was  complete  when  she  perfected  her  final 
proof  and  filed  proper  naturalization  papers  as  required  by  law,  and 
therefore  when  the  mistake  was  discovered,  the  only  proper  thing  to  do, 
was  done,  to  reinstate  the  entry  of  the  defendant  as  the  superior  right 
and  hold  the  entry  of  plaintiff  for  cancellation. 

In  regard  to  the  plaintiff  not  receiving  notice  of  the  petition  as 
alleged.  I  do  not  consider  that  such  fact  has  in  any  manner  worked 
injustice,  or  prejudiced  his  rights  in  the  case,  as  he  was  duly  notified  of 
your  action  and  by  his  appeal  now,  has  his  day  in  court.  If  I  were  to 
sustain  his  point  and  require  service  of  notice,  it  would  avail  him  noth- 
ing; it  would  not  change  the  record  of  the  fact  that  his  mother  was  duly 
naturalized,  hence,  I  am  not  inclined  to  do  a  useless  thing  where  it 
would  only  result  in  unnecessary  expense  and  benefit  neither  party. 

Your  decision  is  accordingly  affirmed. 


RAILROAD  GRANT— ADJUSTMENT. 

Mobile  and  Girard  E.  R.  Go. 

Directions  given  for  the  adjustment  of  the  Mobile  and  Girard  grant,  and  submission 
of  a  list  in  proper  form  for  certification  to  the  company  in  full  satisfaction  of 
the  grant. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  April  7j 

1893. 

In  departmental  communication  of  February  1, 1893,  full  instructions 
were  given  with  respect  to  the  adjustment  of  the  grant  to  the  Mobile 
and  Girard  Railroad  Company  under  the  act  of  September  29,  1890, 
(26  Stat.,  49G).    Therein  it  was  held: 

From  a  careful  review  of  the  section  in  question,  I  am  of  the  opinion  that  its  e£fect 
is  to  confirm  to  the  company  an  amount  of  land  equal  to  that  earued  by  the  building 
of  the  road  from  Girard  to  Troy,  or  302,233.79  ucrcs,  and,  as  the  large  purchasers 
have  agreed  to  pro-rate  the  amount  remaining,  after  deducting  the  small  holdings, 
the  interest*  of  the  United  States  are  in  no  wise  y»rejndiced.  Without  passing  upon 
the  validity  of  any  of  these  clainis,  you  are  directed  to  make  due  call  upon  the  pur- 
chasers to  make  selection  of  their  respective  amounts  under  their  agreement  within 
thirty  days,  in  order  to  identify  the  lauds  that  will  be  patented  to  the  company. 
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Upon  receipt  thereof,  yoa  will  be  enabled  to  allot  the  lands  to  the 

company,  and  upon  the  approval  of  that  allotment  by  thia  Department,  the  grant, 
and  all  claimants  thereunder,  will  be  fhlly  satisiied,  and  the  remaining  lands  within 
the  grant  may  then  be  restored  under  the  terms  of  the  forleiture  act.     (16  L.  D.,70). 

Since  the  receipt  of  these  iiistructions,  you  have  submitted  at  differ- 
ent times  several  lists  of  lands,  in  the  aggregate  embracing  300,409.39 
acres.  These  lists  represent  the  selections  made  by  large  purcliasere 
under  the  pro-ration  referred  to,  and  a  list  on  account  of  the  small  pur- 
chasers embracing  23,487.73  acres. 

I  learn  upon  inquiry  that  the  remaining  lands  necessary  to  make  up 
the  full  amount  are  embraced  in  reported  sales  by  the  company  to  small 
purchasers,  who  have  not  asserted  any  right  under  their  purchase,  and 
an  approximation  of  the  sales  made  to  small  purchasers  to  one  hundred 
and  sixty  acres. 

The  8th  section  of  the  forfeiture  act  of  September  29,  1890,  supra^ 
requires  that 

The  Secretary  of  the  Interior  in  making  settlement  and  certifying  to  or  for  the 
benefit  of  said  company  the  lands  earned  thereby  shall  include  therein  all  lands 
sold,  conveyed,  or  otherwise  disposed  of  by  said  company  not  to  exceed  the  total 
amonnt  earned  by  said  company  aforesaid. 

It  was  well  known  that  prior  to  the  passage  of  this  act,  there  bad 
been  certified  to  the  State  on  account  of  this  grant  an  amount  of  lands 
far  in  excess  of  that  earned  by  the  building  of  the  road  from  Girard  to 
Troy,  and  it  is  plain  that  in  this  adjustment  a  re-certification  was  con- 
templated under  the  restrictions  and  in  accordance  with  the  terms  of 
said  adjustment  act,  which  re-certification  should  be  in  full  satisfactiou 
of  all  claims  made  on  account  of  the  grant. 

No  formal  adjustment  of  the  grant  has  yet  been  submitted  by  you, 
and  the  several  lists  are  not  in  proper  form,  and,  disconnected  as  they 
are,  do  not  constitute  an  adjustment  of  the  grant.  It  is  also  noticed 
that  the  allotments  made  to  the  large  purchasers  are  in  excess  of  the 
amount  to  which  they  are  entitled. 

The  instructions  of  February  1,  1893,  before  referred  to,  contem- 
plated that  the  large  purchasers  might  make  selectionof  their  respective 
interest,  after  deducting  the  small  holdings,  so  that  in  the  aggregate 
the  amount  to  be  certified  to  the  company  would  not  exceed  that  con- 
firmed to  the  company  by  the  forfeiture  act. 

The  small  purchasers  not  parties  to  the  agreement  to  pro-rate  were, 
under  the  terms  of  the  agreement,  to  be  protected  to  their  full  claim  aa 
reported  by  the  company  in  its  list  of  sales.  It  was  not  therefore 
intended  that  such  small  purchasers  should  make  due  selection  or 
assertion  of  claim  under  the  forfeiture  act,  but  that  their  lands  should 
be  first  identified  and  included  in  the  allotment  in  satisfaction  of  the 
grants  the  balance  due  on  account  of  the  grant  to  be  pro-rated  between 
the  persons  parties  to  the  agreement,  according  to  their  respective 
holdings. 
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Your  report  of  October  25, 1892,  contained  the  following  statement  of 
sales  made  by  the  company,  based  upon  the  showing  made  before  the 
local  ofiice  under  the  publication  heretofore  provided  for  by  this  Depart- 
ment, viz: 

To  Abram  Edwards 74,203.98 

"    JoBbiia Thompson 118,807.29 

"    James  A.  Carney 19,578.49 

*'    namerous  persons : 16, 233. 50 

"    claims  not  reported  by  company 720.49 

*'    sales  reported,  but  no  claim  prt'sen ted 13,108.51 

"    Van  Kirk  Construction  Company 262,994.49 

505, 646. 75 
Less  duplication  in  Edwards  and  other  sales 1, 479. 64 

Total  sales 504,167.11 

Three  of  these  items  appear  to  represent  sales  to  persons  not 
parties  to  the  agreement,  viz:  the 4th,  5th  and  6th  items,  amounting  to 
30,062.50  acres.  I  learn,  however,  that  the  4th  item  includes  the  sales 
to  McMillan  &  Son  (2155  acres),  who  were  parties  to  the  agreement, 
and  are  bound  to  pro-rate.  Deducting  this  amount,  leaves  27,907.50 
acres  covered  by  sales  that  must  be  protected.  List  No.  1  submitted 
by  you  covering  minor  sales  only  embraces  23,487.73  acres.  After 
allotting  said  amount,  27,907.50  acres,  leaves  274,326.29  acres  to  pro-rate 
among  the  parties  to  the  agreement.  The  sales  to  such  parties  amount 
to  477,739.25  acres;  hence,  the  per  cent  allotted  to  eaeh  will  be  57,423, 
instead  of  fifty-eight  per  cent  as  shown  by  the  lists  submitted  by  you. 

It  is  further  noticed  that  the  lists  submitted  by  you  do  not  fully  sat- 
isfy the  grant,  and  their  approval,  even  if  in  form,  would  not  constitute 
an  adjQStment  of  the  grant,  so  that  the  excess  might  be  restored  to  set- 
tlement and  entry,  as  contemplated  by  the  adjustment  act. 

I  therefore  herewith  return  the  lists,  and  direct  that  a  proper  adjust- 
ment be  submitted  of  this  grant,  accompanied  by  a  list  in  proper  form 
for  certification  to  the  company  in  full  satisfaction  of  the  grant,  embrac- 
ing the  lands  sold  by  the  company  in  amount  equal  to  that  found  to  be 
due  on  account  of  the  building  of  the  road  from  Girard  to  Troy. 

This  list  should  contain  a  preamble  reciting  the  acts  making  the  grant 
and  providing  for  this  adjustment;  the  acceptance  by  the  company  of 
the  provisions  of  the  adjustment  act,  and  its  relinquishment  of  all  right 
and  title  to  other  lands  than  those  allotted  under  said  act;  the  action 
of  this  Department  and  notice  to  claimants  under  this  act;  the  agree- 
ment of  certain  purchasers  to  pro-rate,  and  the  action  of  the  Depart- 
ment thereon,  with  instructions  in  the  matter  of  the  final  allotment  to 
the  company. 

In  describing  the  lands  allotted,  the  name  of  the  purchaser  mightbe 
given  in  the  column  headed  "  remarks,''  and  in  the  certificate  attached 
to  the  list  it  should  be  shown  that  the  lands  are  certified  to  the  company, 
under  the  provisions  of  the  act  of  September  29, 1890,  for  the  benefit 
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358  named  in  the  list  and  in  full  satisfaction  of  tte 

fff^t.  Qjit  oBre  must  be  taken  not  to  include  any  lands  cot- 

In  this  ^J^  gettlement  claims  originating  prior  to  January  1, 1890, 

^^  W^^^  Qfthe  minor  sales  be  covered  by  such  claims,  it  will,  of 

und  ^*^"   ^  fhe  per  cent  to  be  allotted  to  the  parties  to  the  agreement. 

coarse,  »^^  greatest  importance  that  this  matter  be  speedily  disposed 

^^'dto  this  end  you  will  make  the  same  "  special "  for  consideratioD. 


confirmation— section  7,  act  of  makch  8,  1801. 

United  States  v.  Langdon  et  al. 

A  eaae  inrolying  the  reinstatement  of  an  entry  can  not  be  advanced  for  considera- 
tion on  a  motion  for  confirmation  under  section  7,  act  of  March  3,  1891. 

An  entry  canceled  prior  to  the  passage  of  said  act  is  not  within  the  confirmatory  pro- 
visions thereof. 

A  transferee  who,  previous  to  his  purchase,  examines  the  premises  covered  by  an  entry 
can  not  be  considered  a  bona  fide  purchaser  under  said  section,  where  an  exami- 
nation would  disclose  the  fact  that  the  entryman  had  not  complied  with  the  law. 

First  Assistant  Secretary  Chandler  to  the  (Jommissioner  of  the  General 

Land  Office^  April  7, 1893. 

J.  W.  Langdon  has  appealed  from  your  decision  of  February  1, 1892, 
holding  for  cancellation  the  commuted  homestead  entry  of  Martin  H. 
Berry  for  the  NE.  i  of  the  SE.  J,  the  8.  ^  of  the  NE.  i,  and  the  IITE.  J 
of  the  l!TE.  J,  Sec.  18,  T.  12  S.,  E.  3  W.,  Los  Angeles,  California,  and 
allowing  the  homestead  entry  of  Harris  A.  Sledge  for  the  same  tract  to 
remain  intact. 

Berry  commuted  his  entry  to  cash  and  received  final  cash  certificate 
August  4, 1885.  In  September  of  the  same  year,  he  sold  the  land  to 
Langdon,  appellant  herein. 

January  27, 1887,  the  entry  was  held  for  cancellation  on  the  report 
of  a  special  agent,  and  afterwards,  to  wit.  May  18, 1888,  it  was  finally 
canceled  by  your  office,  it  having  been  made  to  appear  that  the  entry- 
man,  Berry,  had  been  duly  notified  of  your  former  action  and  had  taken 
no  steps  to  have  his  entry  reinstated. 

July  13,  1888,  Sledge  made  homestead  entry  for  the  tract. 

Upon  complaint  of  Langdon,  the  transferee,  that  he  had  not  received 
any  notice  of  the  action  of  your  office  in  holding  the  entry  for  cancella- 
tion, you  ordered  a  hearing  to  allow  him  to  show,  if  he  could,  why  the 
entry  should  be  reinstated. 

The  trial  was  had  in  July,  1890,  and  the  local  officers  recommended 
that  the  entry  be  reinstated.  Sledge  appealed,  and  you  reversed  the 
action  of  the  local  officers,  as  aforcvsaid. 

Afterwards  Langdon  appealed  to  this  Department,  and  with  his 
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appeal  filed  a  motion  for  confirmation  of  said  entry  nnder  section  seven 
of  the  act  of  March  3,  1891  (26  Stat.,  1095),  and  the  Department,  on 
Octol)er  15, 1892  (Press  Copy  Book,  L.  and  R.,  255,  p.  91),  held  that  the 
motion  for  confirmation  must  be  denied  for  the  reason  that  the  entry 
could  not  be  confirmed  until  it  was  reinstated,  and  the  question  of  rein- 
statement being  involved  in  the  appeal  from  your  decision,  the  case 
conld  not  be  advanced  for  consideration  upon  a  motion  for  confirma- 
tion. Therefore  counsel  for  Langdon  filed  a  motion  for  review  of  said 
departDDiental  decision. 

The  grounds  of  said  motion  are  error,  because  ^<  said  ruling  was  pre- 
mature, as  the  case  had  not  been  reached  for  action; "  in  holding  that 
Berry's  entry  had  not  been  reinstated  on  the  record.  Counsel  for 
Sledge  has  filed  a  motion  to  dismiss  said  motion  for  review,  because 
^^  said  motion  is  not  accompanied  by  an  affidavit  of  the  party  or  his 
attorney  '  that  the  motion  is  made  in  good  faith  and  not  for  the  pur- 
pose of  delay,'  as  required  by  Bule  78  of  Practice,"  in  proof  of  which  is 
submitted  copy  served,  marked  *^  Exhibit  A."  An  inspection  of  said 
copy  shows  the  following — 

District  of  Columbia,  ss. : 

S.  D.  Luckett  on  oath  states  that  he  Ib  one  of  the  attorneys  for  the  transferee  in 
the  aboTe  cause  and  that  he  makes  the  foregoing  motion  in  good  faith  and  not  for 
delay.  And  affiant  farther  states  that,  as  per  attached  receipt,  he  caused  a  true 
copy  of  said  motion  to  be  mailed  by  registered  letter  to  J.  O.  W.  Paine,  Esq.,  San 
Diego,  Cal.,  attorney  for  intervener  Sledge. 

8.   D.  LUCKBTT. 

Subscribed  and  sworn  to  Nov.  10, 1892. 

Notary  Public. 

While  it  is  true  that  the  copy  served  in  this  case  does  not  have  the 
name  of  the  notary  attached  before  whom  it  was  subscribed  and  sworn 
to,  yet  it  does  have  the  name  of  Mr.  Luckett  signed  to  the  copy,  and 
the  original  motion  has  the  affidavit  complete. 

In  my  judgment  the  motion  to  dismiss  must  be  denied. 

Counsel  insist  that  they  did  not  ask  to  have  said  case  advanced  on 
the  docket  for  the  purpose  of  considering  said  motion,  and  for  this 
reason  they  did  not  serve  their  motion  on  Sledge,  in  accordance  with 
the  rule  in  Harper  v.  Bell,  decided  on  August  18  (16  L.  D.,  336).  In 
that  case  the  Department  held  that  a  motion  to  confirm  under  sec- 
tion seven  did  not  fall  under  the  rule  of  April  8,  1892,  which  provides 
for  disposing  of  confirmed  cases  (12  L.  D.,  308)  when  the  case  had  been 
reached  in  its  regular  order,  for  then,  without  regard  to  said  motion,  if 
it  appeared  that  the  entry  came  within  the  confirmatory  provisions  of 
said  section  the  Department  would  confirm  it.  But  it  was  not  intended 
by  said  decision  to  abrogate  Eule  99  of  Practice,  which  reads  "  No 
motion  affecting  the  merits  of  the  case  or  the  regular  order  of  proceed- 
ing will  be  entertained,  except  on  due  proof  of  service." 

If,  therefore,  a  party,  in  a  contested  case,  files  a  motion  for  confirma- 
tion under  said  section  with  the  intent  to  advance  it  without  due  no- 
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tice  of  proof  of  service,  the  Department  will  not  entertain  the  motion, 
but  this  will  not  prevent  it  from  executing  the  law,  if  the  record,  irre- 
spective of  said  motion,  shall  show  that  the  entry  in  question  is  within 
the  confirmatory  provisions  of  said  section. 

The  motion  to  confirm  this  entry  cannot  be  sustained  for  two  reasons: 

1st.  Berry's  entry  was  canceled  prior  to  the  time  said  section  was 
adopted. 

2nd.  Langdon  in  his  testimony  says  that  he  examined  the  land  and 
improvements  before  he  purchased  it. 

If  this  is  correct,  then  he  found  that  there  were  not  sufficient  im- 
provements upon  the  tract  to  justify  him  in  the  belief  that  Berry  acted 
in  good  faith  in  making  his  entry,  hence,  he  can  not  be  considered  as  a 
bona  fide  purchaser  within  the  meaning  of  said  section. 

The  only  effect  of  the  judgment  sought  to  be  reviewed  is  that  the 
case  cannot  be  advanced  for  consideration  under  said  motion,  because 
it  involves  the  question  of  reinstatement.  It  is  apparent,  therefore, 
that  there  is  no  good  ground  for  a  revocation  of  said  departmental 
decision,  and  said  motion  must  be.  and  it  is  hereby  overruled. 

The  evidence  has  been  carefully  examined  and  it  is  my  judgment  that 
the  law  was  not  complied  w^ith  by  the  entryman. 

Your  judgment  is  affirmed. 


PRACTICE-nEARING— RULB  85. 

IsMOND  V.  Canning. 

After  notice  of  a  hearing  has  been  given  it  is  too  late  to  apply  for  an  order  direot- 
lug  the  evidence  to  be  taken  under  Rule  35  of  Practice. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office^  April  8,  1893. 

On  December  8, 1883,  James  Canning  filed  a  pre-emption  declaratory 
statement  for  tlie  SE.  J,  Sec.  20,  T.  129  N.,  R.  60  W.,  Aberdeen,  South 
Dakota,  alleging  settlement  March  23,  1883. 

On  March  7,  1884,  William  P.  Ismond  made  a  homestead  entry  for 
said  traet,  and  on  July  23,  1884,  filed  his  protest  against  Canning's 
final  proof.  The  register  and  receiver,  after  considering  the  evidence 
submitted  at  the  trial  had  between  the  parties,  sustained  Canning's 
proof,  and  Ismond  appealed  to  you. 

On  December  7, 1885,  after  considering  the  case,  you  reversed  the 
decision  appealed  from;  and  Canning  appealed  to  the  Department, 
where,  on  October  24,  1887,  your  judgment  was  affirmed. 

Canning  then  moved  for  a  review  ofthe  departmental  decision,  which 
was  denied.  He  also  asked  for  a  rehearing,  on  the  ground  of  newly  dis- 
covered evidence,  and  fiirnished  affidavits  showing  that  two  of 
Ismond's  principal  witnesses  had  sworn  falsely  at  the  trial  and  after- 
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wards  admitted  it.    The  rehearing  was  allowed  on  February  20,  1890, 
and  in  the  judgment  of  that  date  it  was  stated  that — 

I  have  carefully  examlued  the  testimony  in  the  case,  and  I  am  of  the  opinion  that 
hut  for  the  evidence  of  the  two  witnesses  who  are  alle^^ed  to  have  sworn  falsely, 
the  judgment  of  this  Department  in  the  case  would  not  have  been  found  In  favor  of 
Ismond. 

Tou  will  therefore,  order  a  rehearing  under  the  rules  of  your  office  to  determine 
first ;  whether  or  not  the  evidence  of  said  Raymonds  (meaning  the  two  witnesses 
charged  with  false  swearing)  was  false,  and  whether  such  false  testimony  was  given 
with  the  knowledge  of  and  was  procured  by  contestant. 

Should  tlie  allegations  in  said  affidavits  be  sustained  by  the  evidence,  then  hear- 
ing should  be  continued  upon  the  issues  involved  in  the  original  case,  and  you 
should  then  determine  the  rights  of  the  parties  upon  the  evidence  introduced. 

You  promulgated  this  decision  on  March  18, 1890,  and  a  hearing  was 
ordered  before  the  register  and  receiver,  to  take  place  on  December  12, 
1890.  December  9, 1890,  the  date  of  the  hearing  was  changed  to  May 
5, 1891,  by  stipulation  of  both  parties,  and  afterwards  by  stipulation 
it  was  continued  until  May  26, 1891,  at  10  o'clock  a.  m. 

On  the  day  last  above  mentioned  Canning  applied  for  a  continuance 
and  commission  to  take  testimony  before  a  justice  of  the  peace  near  the 
land,  and  filed  his  own  affidavit,  which,  omitting  the  formal  parts  there- 
of, is  as  follows  : 

James  Canning  the  protestani  above  named  being  first  duly  sworn  on  his  oath 
says  that  he  and  all  of  his  witness  in  the  above  entitled  action  live  more  than 
eighty  miles  from  the  Fargo  land  office,  and  that  himself  and  his  witnesses  cannot 
personally  attend  at  the  Fargo  land  office  at  the  hearing  in  the  case.  That  John 
Courtney,  F.  D.  Stronp,  and  others  are  important  witnesses  of  the  contestant  and 
wiU  testify  that  the  above  contestant  resided  continuously  upon  the  above  described 
land  ever  since  the  month  of  March,  1883,  and  that  ever  since  said  date  it  has  been 
said  contestant's  home  and  only  home.  That  they  cannot  appear  at  the  Fargo  land 
office. 

Wherefore  affiant  asks  that  F.  S.  Randall,  justice  of  the  peace  in  and  for  Dickey 
Co.,  N.  D.,  of  Ludden  N.  D.,  be  appointed  referee  to  take  the  testimony  of  said 
John  Courtney,  F.  D.  Stroup  and  others. 

(Signed)  James  Canning. 

Objection  was  made  by  attorneys  for  Ismond,  and  it  was  contended 
that  the  first  issue  to  be  determined  was  as  to  the  alleged  falsity  of 
the  testimony  of  Charles  and  H.  G.  Raymond,  and  that  this  issue  must 
be  determined  before  it  could  be  known  whether  any  further  steps  were 
necessary  or  not.  They  further  stated  that  the  said  Raymonds  were 
present,  having  come  from  Minneapolis,  a  distance  of  two  hundred  and 
fifty  miles,  expressly  to  give  their  testimony  pursuant  to  stipulation  of 
parties  that  the  hearing  should  take  place  on  that  day. 

On  motion  of  Ismond  the  continuance  was  refused,  and  as  Can- 
ning refused  to  proceed  with  the  trial,  the  register  and  receiver  dis- 
missed the  hearing,  and  Canning  appealed  from  said  order  to  you. 
On  October  7, 1891,  yon  held  that  "  since  a  rehearing  of  this  case  was 
ordered  by  the  Secretary,  the  case  should  not  be,  in  my  opinion,  sum- 
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marily  dismissed,  under  the  circumstances  shown."  You  conclude  as 
follows — ^*I  must,  therefore,  in  accordance  with  the  foregoing  view, 
reverse  your  action  dismissing  the  case,  and  remand  it  for  a  hearing 
at  your  office,  after  legal  notice  to  all  parties,  in  pursuance  of  the  Sec- 
retary's decisions."  Ismond  has  appealed  from  your  judgment  to  the 
Department. 

The  hearing  directed  by  the  departmental  judgment  of  February  20^ 
1890,  was  not  intended  to  open  up  the  case  on  the  old  issues  unless 
Canning  should  first  sustain  his  charges  that  Ismond's  witne:$ses  had 
sworn  falsely,  because  it  was  believed  that  if  their  evidence  was  worthy 
of  belief  the  judgment  in  the  case  already  made  was  correct. 

The  burden  of  proof  rests  with  Canning  to  sustain  the  charges  made 
by  him  against  the  credibility  of  Ismond's  witnesses,  and  until  he  has 
done  this  there  is  no  necessity  of  witnesses  to  show  his  settlement,  etc. 

His  affidavit  for  continuance  and  for  the  designation  of  an  officer 
near  the  land  to  take  testimony  is  fatally  defective,  because  it  does  not 
state  that  any  of  the  witnesses  named  would  swear  that  the  evidence 
given  by  the  Raymonds  was  false,  or  that  it  was  procured  to  be  given 
falsely  by  Ismond.  Besides,  the  application  is  evidently  made  under 
Rule  35  of  the  Rules  of  Practice,  and  can  only  be  granted  in  the  discre- 
tion of  the  register  and  receiver,  exercised  by  them  "  and  stated  in  the 
notice  of  the  hearing." 

It  is  too  late  to  apply  to  have  evidence  taken  near  the  land  after 
notice  of  a  hearing  has  been  given.  He  might  have  applied  for  the 
issuance  of  a  commission  to  take  depositions  under  Rules  24  to  34  in- 
clusive by  filing  interrogatories,  but  he  did  not  do  this. 

As  the  hearing  was  ordered  on  affidavits  furnished  by  Canning  mak- 
ing grave  charges  against  the  witnesses  of  Ismond,  he  should  have  used 
due  diligence  to  have  been  ready  to  furnish  the  evidence  which  he  said 
he  could  and  would  furnish  if  a  hearing  should  be  ordered.  The  case 
was  twice  continued  after  notice  was  issued  of  the  time  and  place  of 
trial,  and  it  is  not  made  to  appear  that  Canning  used  any  diligence  to 
prepare  to  sustain  his  charges  against  the  credibility  of  Ismond's  wit- 
nesses, but  asks  a  continuance  and  an  order  to  take  testimony  to  show 
his  compliance  with  the  law. 

I  am  of  the  opinion  that  the  register  and  receiver  were  correct  in  dis- 
missing the  hearinjr,  and  I  can  see  no  sufficient  grounds  for  ordering 
a  new  hearing.  Youi*  judgment  is  therefore  reversed  and  the  case 
closed. 
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TIMBER  CUTTING- ACT  OF  MARCH  8,  1891.  ' 

Bia  Blackfoot  Milling  Co. 

A  }>ennit  to  cnt  timber,  obtained  without  due  advertisement  as  required  by  depart- 
mental regalations,  and  substantially  changed  by  erasures  and  interlineations 
after  the  order  therefor  was  granted,  should  be  revoked. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  April 

6,  1893. 

On  the  28th  day  of  July,  1891,  a  petition  was  filed  in  the  General 
Land  Office  by  the  Big  Blackfoot  Milling  Company  for  a  permit  to  cut 
timber  from  a  large  tract  of  land  in  Montana.  The  tract  selected  was 
a  narrow  strip  extending  fifty  or  sixty  miles  up  the  Big  Blackfoot 
River,  The  clear  purpose  was  to  obtain  permission  to  cut  the  timber 
made  easily  accessible  to  the  market  by  the  stream  without  going  to 
the  trouble  and  expense  of  also  cutting  the  timber  some  distance  from 
the  stream.  The  number  of  sections  covered  by  their  amended  appli- 
cation was  37. 

This  application  was  advertised  as  is  required  by  the  following  rule: 

In  order  that  farmers  who  desire  to  have  the  forests  preserved  in  the  interest  of 
water  supply  for  irrigation  and  all  others  having  adverse  interests  may  have  due 
notice  of  such  applications,  the  parties  making  an  application,  as  herein  provided, 
shall  cause  a  notice  of  such  application,  describing  the  lands  and  timber  which  it  is 
desired  to  use,  to  be  published  at  least  once  a  week  for  three  consecutive  weeks,  in 
a  newspaper  of  general  circulation  in  the  State,  District,  or  Territory,  and  also  in  a 
newspaper  in  the  county,  or,  where  there  is  more  than  one  county,  in  each  of  the 
counties  wherein  the  lands  are  situated,  and  a  printed  copy  of  the  published 
notices  must  be  submitted  with  the  application,  together  with  the  affidavit  of  the 
publisher  or  foreman  of  each  newspaper,  attached  thereto,  showing  that  the  same 
was  successively  inserted  the  requisite  number  of  times,  and  the  dates  thereof. 
(Circular  May  5, 1891,  paragraph  8,  12  L.  I).,  456.) 

The  Secretary  on  the  16th  day  of  January,  1892,  gave  a  permit  to  cut 
from  17  f  sections,  to  continue  for  a  space  of  twelve  months. 

On  the  10th  day  of  September,  1892,  a  second  petition  was  filed  by 
this  company  asking  for  permission  to  cut  timber  from  all  of  the  land 
covered  by  the  original  petition,  and  asking  that  the  privilege  continue 
for  three  years. 

This  last  x>etition  was  referred  to  the  First  Assistant  Secretary  and 
he  filed  a  report  against  the  permit.  The  Secretary  at  first  denied  the 
petition,  but  subsequently,  on  the  13th  day  of  February,  1893,  granted 
it,  allowing  the  company  to  cut  for  three  years  from  22  J  sections. 

The  second  application  was  not  advertised  according  to  the  rule 
above  stated. 

On  the  8th  day  of  March,  1893,  the  Secretary  had  this  permit  called 
to  his  attention.  He  learned  that  the  permit  had  been  changed  so  that 
it  applied  to  sections  other  than  those  embraced  in  the  order  granting 
the  permit,  and  that  the  second  petition  had  not  been  advertised  as  the 
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rule  required,  and  ou  the  11th  day  of  March,  18D3,  au  order  was  issued 

revoking  the  permit. 
A  petition  was  filed  to  rescind  the  order  revoking  the  permit.    This 

petition  and  the  petition  to  grant  the  permit  were  heard  at  the  same 

time. 

The  original  order  of  February  13th,  applied  to  sections  not  covered 
by  the  order  granting  the  permit  in  1892,  and  no  advertisement  of  tbe 
second  petition  was  made  as  the  rules  controlling  permits  to  cut  timber 
required. 

The  permit,  before  it  parsed  out  of  the  hands  of  the  register,  was 
substantially  changed  by  erasures  and  interlineations. 

These  facts  alone  would  require  the  permit  to  be  revoked,  but  there 
is  an  additional  reason  deserving  attention.  The  permit  was  granted 
within  a  few  days  before  the  end  of  the  term  of  the  former  administra- 
tion. It  was  to  continue  through  three  years  of  the  present  adminis- 
tration.  It  applied  to  more  sections  of  land  than  had  ever  been  cov- 
ered by  any  permit  heretofore  granted.  It  extended  for  many  miles 
through  a  large  territory,  applying  to  the  select  sections  of  timber 
easily  made  accessible  to  market.  The  same  company  had  paid  to  the 
railroad  for  the  privilege  of  cutting  from  alternate  sections  at  a  rate 
which  would  make  their  permit  worth,  according  to  the  lowest  estimate, 
$46,000.00,— according  to  the  highest,  $138,000.00.  This  permit  covered 
22  i  sections  of  laud.  Except  to  this  company  and  to  the  Bitter  Boot 
Development  Company,  no  permit,  so  far  as  I  can  learn,  was  ever 
allowed  to  exceed  nine  (9)  sections.  There  was  but  one  of  nine  sec- 
tions, and,  since  June  1892,  all  permits,  with  the  exc  eption  of  those  to 
this  company  and  to  the  Bitter  Root  Development  Company,  have  been 
limited  to  two  sections.  Is  it  wise  to  extend  such  great  privileges  to  a 
single  company  f  Is  it  desirable  to  so  hasten  the  destruction  of  the 
forests  of  our  country? 

These  questions  must  certainly  cause  doubt  as  to  the  advisability  of 
this  permit,  even  though  no  other  objection  existed,  and  the  petition  to 
rescind  the  order  of  revocation  is  denied. 

This  brings  up  the  application  of  the  company  on  the  petition  of  Sep- 
tember 10th,  1892,  revived  by  the  order  setting  aside  the  permit  of 
February  13,  1893.  In  so  far  as  it  applies  to  sections  included  by  the 
permit  of  January  16th,  1892,  I  will  consider  it.  In  so  far  as  it  applies 
to  additional  sections,  the  failure  to  advertise  clearly  defeats  it.  While 
seriously  doubting  whether  even  an  extension  of  time  to  cut  from  sec- 
tions covered  by  a  permit  should  be  allowed  without  a  new  advertise- 
ment, still  the  company  has  acted  upon  the  course  pursued  on  the  peti- 
tion by  this  Department,  and  serious  inconvenience  may  now  be  en- 
tailed on  the  public  unless  some  concessions  are  made  for  the  present 
season. 

It  is  therefore  directed  that  the  Big  Blackfoot  Milling  Company  be 
allowed  to  select  four  sections  from  the  number  of  those  covered  by  the 
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permit  of  January  16th,  1892,  and  that  a  permit  issue  according  to  the 
provisions  of  the  permit  of  February  13th,  1893,  to  allow  said  company 
to  cut  from  the  sections  selected  until  January  Ist,  1894.  Each  section 
selected  must  be  a  full  section  in  length  and  width. 


TIMBER  CULTURE  CONTEST— CONTESTANT. 

Wilson  v.  Vaughn. 

A  timber  culture  contestant,  who,  for  purposes  of  cultivationi  has  control  of  the 
land  embraced  within  the  entry  nnder  contest,  will  not  be  permitted  to  take 
advantage  of  his  own  failure  to  cultivate  in  order  to  defeat  the  rights  of  the 
entryman. 

IHrst  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  April  11^  1893. 

The  land  involved  in  this  appeal  is  the  W.  ^,  NE.  ^  and  the  E.  i 
NW.  J,  Sec.  24,  T.  21  S.,  R.  22  W.,  Lamed,  Kansas,  land  district. 

The  record  shows  that  Charles  L.  Vaughn  made  timber-culture  entry 
of  said  tract  November  9, 1889.  On  February  21, 1891,  Henry  Wilson 
filed  an  affidavit  of  contest,  alleging  failure  to  break  five  acres  the  first 
year  and  abandonment;  also  there  had  been  some  breaking  done  pre- 
vious to  the  entry  but  no  cultivation  of  the  same.  A  hearing  was  had 
before  the  local  officers  and  as  a  result  they  decided  that  the  charges 
were  sustained  and  recommended  the  cancellation  of  the  entry.  The 
entryman  appealed  and  you  by  letter  of  April  6, 1892,  reversed  their 
judgment,  whereupon  Wilson  prosecutes  this  appeal  assigning  as  error, 
substantially  that  your  decision  is  against  the  law  and  the  evidence. 

It  appears  fipom  the  testimony  that  previous  to  Vaughn's  entry  there 
had  been  broken  on  said  land  about  eighteen  acres;  that  on  the  day  he 
made  the  entry  he  made  a  contract  with  one  Simons  by  which  he — 
Simons — was  to  attend  to  the  cultivation  of  the  land.  Simons  says  he 
made  a  bargain  with  the  contestant  to  let  him  have  the  ground  to  put 
in  a  crop  for  one-fourth  of  the  same  and  that  Wilson  was  to  cultivate 
five  acres  of  the  land.  Wilson  positively  denies  that  he  was  to  cultivate 
the  land.  He  admits,  however,  that  he  put  wheat  on  the  eighteen  acres 
on  December  15, 1890,  and  that  he  rented  the  ground  from  Simons,  and 
that  he  knew  Simons  was  the  agent  of  Vaughn. 

In  the  case  of  Lucas  v.  Ellsworth  (4  L.  D.,  205),  it  was  said — 

A  portion  of  this  cropping,  embracing  three  acres,  was  done  by  tlie  contestant 
nnder  permission  of  Ellsworth's  agent,  and  if  he  failed  to  prepare  the  ground  for 
and  cnltivate  his  own  crop,  after  obtaining  control  of  the  land  for  that  purpose,  he 
is  estopped  from  charging  the  failure  upon  his  lessor  for  the  purpose  of  depriving 
him  of  his  entry  and  taking  the  land  for  himself. 

It  seems  to  me  that  the  case  at  bar  falls  within  the  doctrine  there 
announced  and  is  conclusive  against  the  contestant. 
Your  judgment  is  therefore  affirmed* 
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DESERT  LAND  CONTEST— ADVERSE  CLAIM. 

Meads  v.  Oeiger. 

The  right  of  a  desert  land  entry  man,  who  fails  to  effect  reclamation  within  the  stat- 
utory period,  to  perfect  his  claim  is  not  defeated  by  the  intervention  of  a  con- 
test, where  from  the  first,  the  entryman  has  shown  the  ntmost  diligence  and 
good  faith,  and  the  default  is  due  to  a  mistake  which  the  entryman  is  engaged 
in  rectifying  when  the  contest  is  initiated. 

'The  case  of  Lee  v.  Alderson  cited  and  distinguished. 

First  Assistatit  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  April  12^  1893. 

On  September  2, 1886,  Davison  M.  Geiger  made  desert  land  entry 
(No.  336),  for  the  KW.  J,  Sec,  31,  and  the  8W.  J,  Sec.  30,  T.  7  S.,  E.  34 
E.,  M.  D.  M.,  at  Bodie,  now  Independence,  land  district,  California. 

On  September  18, 1889,  George  A.  Meads  made  his  affidavit  of  con- 
test against  said  entry,  which  was  filed  September  23, 1889,  alleging 
that  said  Geiger  <<  has  not  reclaimed  said  tract  of  land,  nor  any  part 
thereof,  by  conducting  water  thereon,^  nor  made  final  proof  thereon, 
nor  payment  therefor. 

On  September  23, 1889,  a  hearing  was  appointed,  and  citation  issued 
for  the  parties  to  appearat  the  local  office  on  November  26, 1889,  when 
the  parties  appeared  and  submitted  testimony. 

On  March  10,  1890,  the  local  officers  rendered  their  opinion,  that  the 
entry  of  Geiger  should  remain  intact;  that  he  should  be  allowed  to 
make  final  proof  upon  making  the  proper  showing,  and  that  the  con- 
test should  be  dismissed. 

On  appeal  their  action  was  reversed  by  your  decision  of  Februarys, 
1892,  and  Geiger's  entry  was  held  for  cancellation.  An  appeal  now 
brings  the  case  before  me. 

The  facts  as  disclosed  by  the  evidence  are  as  follows:  In  October, 
1886,  Geiger  began  work  on  a  ditch  to  convey  water  from  the  McNally 
ditch,  about  ten  miles  distant,  to  the  northwest  corner  of  the  land  in 
controversy.  From  that  date  he  worked  diligently  and  "the  whole 
time  ^  for  three  years  in  constructing  said  ditch ;  he  also  employed  fit)m 
three  to  four  horses,  with  plows  and  scrapers,  and  from  two  to  six  men. 
He  expended  over  $5,000,  besides  his  own  time.  He  has  erected  a 
house  on  the  land  sixteen  by  sixteen  and  one-half  feet,  in  which  he  took 
up  his  residence  about  October  1, 1888.  He  has  also  built  a  stable  for 
horses,  and  a  corral. 

On  September  2, 1889,  three  years  from  the  date  of  his  entry,  Geiger 
had  constructed  a  ditch  sixteen  feet  wide  at  the  top,  eight  feet  wide  at 
the  bottom,  and  two  feet  deep,  to  the  land,  and  through  its  entire 
length,  but  owing  to  a  mistake  in  the  level  the  water,  when  let  on  in 
August,  1889,  only  flowed  to  within  a  half  a  mile  of  the  land.  Upon 
this  discovery  Geiger  immediately  set  to  work  to  cure  the  defect  by 
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constructing  a  new  ditcb  for  a  mile  and  a  half,  which  was  completed  so 
that  water  ran  upon  the  land  about  November  5, 1889,  with  lateral 
ditches,  so  that  water  could  be  conveyed  upon  each  tbrty  acre  sub- 
division of  the  land.  About  six  miles  of  the  ditch  was  constructed 
through  very  rocky  washes  from  the  mountain,  parts  of  which  had  to 
be  covered  with  dirt  hauled 'from  elsewhere,  and  about  one  mile  was 
cement,  which  required  the  use  of  pick  and  shovel.  It  appears  that 
Geiger  is  the  owner  of  a  sufficient  quantity  of  water,  running  in  the 
McKally  ditch,  to  irrigate  the  land. 

The  foregoing  acts  prove  the  utmost  good  faith  on  his  part,  and  he 
only  failed  to  comply  with  the  strict  letter  of  the  law  by  reason  of  the 
mistake  in  the  grade  in  the  last  half  mile  of  the  ditch  before  reaching 
the  land. 

The  desert-land  act  of  March  3, 1877,  (19  Stat.,  377)  provides  that 
the  person  desiring  to  avail  himself  of  the  benefits  of  said  act  may 
file  his  declaration  '^  that  he  intends  to  reclaim  a  tract  of  desert  land, 
not  exceeding  one  section,  by  conducting  water  upon  the  same  within 
the  i)eriod  of  three  years  thereafter,  and  that  "at  any  time  within  the 
period  of  three  years  after  filing  said  declaration,  upon  making  satis- 
factory proof  to  the  register  and  receiver  of  the  reclamation  of  said 
tract  of  land  in  the  manner  aforesaid  .  •  •  •  a  patent  for  the  same 
shall  be  issued  to  him." 

It  will  be  observed  at  the  outset  that  the  statute  makes  no  specific 
provision  forfeiting  the  rights  of  the  entryman  in  the  event  that  the 
reclamation  is  not  effected,  nor  final  proof  submitted  within  the  period 
designated.  Miller  v.  Noble  (3  L.  D.,  9) ;  and  to  cover  such  cases  of 
default  on  the  part  of  entrymen  the  board  of  equitable  adjudication  has 
provided  special  rules  for  the  confirmation  of  entries  where  failure  to 
show  literal  compliance  with  the  statute  is  due  to  ignorance,  accident, 
or  mistake,  or  to  obstacles  which  the  entryman  could  not  control,  and 
"where  there  is  no  adverse  claim"  (6  L.  D.,  799). 

On  the  facts  as  shown  herein,  if  the  case  were  pending  on  final  proof 
it  would  fairly  fall  within  the  rule  adopted  for  equitable  action,  in  the 
absence  of  any  adverse  claim.  In  other  words  there  is  nothing  shown 
that  requires  the  government  in  its  own  interest  to  cancel  this  entry,  or 
object  to  its  perfection,  and  if  it  is  now  canceled,  it  must  be  due  to  tlie 
intervening  adverse  claim  of  the  contestant,  and  it  is  therefore  necessary 
to  consider  what  right,  if  any,  a  contestant  may  acquire  in  a  case  like 
this. 

The  entryman  has  been  from  tbe  first  untiring  in  his  efforts  to  effiict 
reclamation.  He  has  not  spared  money  nor  labor  in  his  efforts  to  com- 
ply with  the  law.  Sixteen  days  after  the  expiration  of  said  period  his 
entry  was  attacked,  at  which  time  lie  was  actively  engaged  in  the  work 
of  reclamation  that  he  had  commenced  three  years  before,  and,  prior  to 
the  hearing  he  had  the  requisite  water  supply.  His  action  in  this  mat* 
ter  was  in  no  wise  induced  by  the  contest,  but  was  in  strict  pursuance 
of  his  original  intent. 
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The  decision  of  your  office  rested  largely  upon  the  authority  of  Lee 
V.  Alderson^  (11  L.  D.^  58),  wherein  it  was  held  in  effect  that  the  inter 
vention  of  a  contest  defeats  the  right  of  a  desert  entryman  in  default  to 
complete  his  entry.  This  general  proposition  is  unquestionably  correct 
The  two  cases,  however,  are  widely  distinguished  in  this  respect,  that 
in  the  case  cited  the  entryman  made  no  effort  toward  the  construction 
of  his  ditches  until  within  five  mouths  of  the  expiration  of  the  entry, 
and  that  his  subsequent  efforts  were  not  effectual,  while  in  the  case  at 
bar  the  defendant  was  at  no  time  remiss  in  the  matter  of  diligence,  and 
was  finally  successful  in  securing  water  sufficient  for  the  purposes  of 
irrigation.  In  one  case  the  default  was  of  such  grave  character  that  it 
could  not  well  be  cured  while  under  attack,  although  an  effort  in  that 
direction  had  been  previously  commenced,  while  in  the  other  through 
the  unremitting  diligence  of  the  entryman  reclamation  was  nearly 
effected  before  the  contest  was  begun. 

Your  decision  is  reversed. 


RAILHOAD  lands— act  of  rOnrEITUItE-APPLTCATION. 

MgKebnan  v.  Bailey. 

The  act  of  March  2,  1889,  declariog  forfeited  certain  lands  granted  to  the  State  of 
Michigan  in  aid  of  railroads,  and  resuming  title  thereto,  operates  to  annul  and 
vacate  a  former  certification  of  said  lands  and  restore  them  to  the  public  domain, 
subject  to  the  first  legal  application  therefor. 

Failure  of  a  pre-emptor  to  appeal  from  the  rejection  of  his  application  will  not  pre- 
clude his  subsequent  assertion  of  priority  of  right  as  against  another,  where  at 
the  date  of  such  action  the  title  to  the  laud  was  erroneously  believed  to  not  be 
in  the  United  States. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oenerat 

Land  Office,  April  12,  1893. 

On  May  19, 1888,  Elsie  A.  McKernan  offered  homestead  application 
for  the  N.  ^  of  the  SW.  i  and  the  N.  ^  of  the  SE.  J  of  Sec.  11,  T.  51  N., 
E.  35  W.,  at  the  Marquette  land  office,  Michigan,  which  was  rejected 
by  the  local  officers,  and,  on  appeal,  said  rejection  was  affirmed  by 
your  office  letter  of  July  16, 1888. 

Said  land  lies  within  the  six  mile  limits  of  the  grant  to  the  Mar- 
quette, Houghton  and  Ontonagon  Eailroad  Company,  which  was  for- 
feited by  the  act  of  March  2, 1889  (25  Stat,  1008). 

On  July  16, 1888,  Ella  F.  Bailey  tendered  her  preemption  declara- 
tory statement  for  the  SW.  i  of  the  N  W.  \,  the  N.  J  of  the  SW.  i  and 
the  NW.  i  of  the  SE.  \  of  Sec.  11,  T.  51  N.,  E.  35  W.,  which  was 
rejected,  and  she  took  no  appeal. 

On  April  10, 1889,  Miss  Bailey  renewed  the  tender  of  a  pre-emption 
declaratory  statement  for  the  same  land,  which  was  again  rejected,  and 
she  took  no  appeal. 
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On  May  1, 1889,  Miss  McKeman  re-offered  a  homestead  applicatioii 
for  the  same  land  covered  by  her  first  application,  which  was  held  by 
the  local  officers  awaiting  final  action  by  the  Department  on  said  for- 
feiture act. 

On  May  11, 1889,  Miss  Bailey  offered  pre-emption  declaratory  state- 
ment for  the  same  land  covered  by  her  previous  statements,  which  was 
also  held  for  said  action  of  the  Department. 

On  September  12, 1890,  homestead  miry  (I^o.  6708)  of  Miss  McKer- 
nan  for  the  land  covered  by  her  said  applications,  and  declaratory 
statement  (No.  2692)  of  Miss  Bailey  for  the  land  embraced  in  her  said 
statements,  were  made  and  filed  simultaneoosly  at  the  local  office. 

On  November  6, 1890,  Miss  Bailey  offered  final  proof  in  support  of 
her  c^aim,  and  Miss  McEernan  appeared  and  protested  against  it9 
allowance,  on  the  ground  that  she  first  filed  upon  the  land  claimed  by 
her  on  May  19, 1888,  and  first  settled  thereon  on  March  7, 1889,  and 
was  therefore  entitled  to  priority  of  right  to  the  land  in  conflict. 

A  hearing  was  had,  and  both  paities  appeared  and  sabmitted  testi* 
mony. 

On  January  19, 1891,  the  local  officers  found  in  favor  of  Miss  Bailey^ 
approved  her  final  proof,  and  recommended  the  cancellation  of  McKer- 
nan's  entry,  so  far  as  in  conflict  with  Bailey's  claim. 

On  appeal,  by  letter  of  May  18, 1892,  you  affirmed  the  decision  of 
the  local  officers. 

An  appeal  now  brings  the  case  to  this  Department. 

The  application  of  Miss  McEernan  made  May  19, 1888,  was  r^eeted 
by  your  letter  of  July  16, 1888,  on  the  ground  that  said  land  had  been 
certified  or  approved  to  the  State  of  Michigan  on  account  of  said  grant^ 
on  July  21, 1860,  and  holding  that  ^Hhe  jurisdiction  of  this  office  over 
public  land  ceases  with  the  certification  or  approval  for  the  benefit  of 
a  grant,  and,  as  the  lands  hereinbefore  described  were  certified  or 
approved  prior  to  the'presentation  of  said  applications,  they  must  nee* 
essarily  be  rejected,''  citing  the  case  of  Garriques  «•  Atchison,  Topeka 
and  Santa  Fe  B.  B.  Go.  (6  L.  D.,  543),  and  others.  Her  application  was 
properly  rejected,  as  also  was  the  declaratory  statement  of  Miss  Bailey, 
tendered  July  16,  1888,  and  for  the  same  reason.  No  rights  were 
acquired  either  by  said  application  or  by  the  tender  of  said  statement. 
Nester  v.  Torgeson  (15  L.  D.,  482). 

The  forfeiture  act  of  March  2, 1889  (25  Stat.,  1008),  provides— 

That  thero  is  hereby  forfeited  to  the  United  States,  and  the  United  States  hereby 
resmnes  the  title  thereto,  all  lands  heretofore  granted  to  the  State  of  Michigan, 
....  which  are  opposite  to  and  coterminoas  with  the  uncompleted  portion  of 
any  railroad,  to  aid  in  the  constmction  of  which  said  lands  were  granted  or  applied, 
and  aU  snoh  lands  are  hereby  declared  to  be  a  part  of  the  public  domain. 

By  the  very  terms  of  this  act  the  IJnited  States  "resumed  the  title'' 

to  the  lands  forfeited  thereby,  and  "declared"  them  "to  be  a  part  of 

the  public  domain.'*    This  provision  had  the  eflPect  to  annul  and  vacate 

the  said  certification,  and  to  restore  said  lands  to  the  public  domaia 
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free  from  the  effect  of  the  original  grants  and  the  certification  there- 
under. New  Orleans  Pacific  Railway  Go.  (14  L.  D.,  321) ;  same  i^.  Saa- 
eier  (U  L.  D.,  328) ;  United  States  v.  Bepentigny  (5  WalL,  211, 268), 

After  the  passage  of  said  forfeiture  act  the  first  attempt  of  either  of 
the  parties  to  put  their  claims  upon  record  was  the  tender  by  Hiss 
Bailey  on  April  10,  1889,  of  a  second  pre-emption  declaratory  state- 
ment for  the  tract  claimed  by  her.  This  shonld  have  been  reeeiTed, 
and  it  was  not  her  fault  that  it  was  rejected.  This  rq'ection  was  based 
upon  a  mistake  as  to  the  true  status  of  the  land.  It  was  supposed 
that  the  title  thereto  was  still  in  the  State  of  Michigan,  and  would 
there  remain  until  surrendered  to  the  United  States,  and  therefore  was 
not  open  to  entry  and  settlement.  Under  these  circumstances  the  &fl- 
lire  of  Miss  Bailey  to  appeal  from  said  rcgection  ^^is  not  a  bar  to  her 
right  to  assert  priority  of  claim.**    Avery  v.  Smith  (12  L.  D.,  550, 552). 

The  records  of  the  local  ofBice  showed  that  she  had  tendered  a  filing 
for  th&  land  she  claimed.  It  was  a  legal  filing,  and  was  notice  that 
she  claimed  this  exact  tract. 

It  also  appears  from  the  evidence  that  Miss  Bailey  made  the  first 
settlement  upon  the  land,  having  established  her  residence  thereon  in 
September,  1888,  in  a  house  which  had  been  built  for  her  in  July,  1888. 
She  remained  eight  days  upon  the  land  in  said  September,  andretomed 
there  March  8, 1889,  and  lived  there  thereafter  and  made  improvements 
thereon.  Miss  McKernan  first  went  upon  the  land  March  7, 1889,  bat 
her  residence  was  less  continuous  and  her  improvements  less  valuable 
than  those  of  Miss  Bailey. 

The  statement  in  the  protest  of  Miss  McKernan  against  the  final 
proof  of  Miss  Bailey  that  Miss  McKernan  first  filed  upon  the  land  is 
not  correct,  if  legal  filings  only  be  regarded,  and  the  allegation  that 
she  first  settled  thereon  is  not  borne  out  by  the  evidence.  Miss  Bailey 
was  the  first  to  offer  a  legal  filing,  and  the  first  actual  settler  upon  the 
land. 

Your  judgment  is  affirmed. 


timbeb  culture  bntrt— appmcatiok. 
William  Bobb. 

An  applioation  to  malce  timber  onlture  entry  filed  by  a  sncceasftil  eonteatant  at  iihe 
initiation  of  his  Buit,  and  rejected  prior  to  the  repeal  of  the  timber  onltnie  aet| 
nnder  the  circnlar  order  of  August  18;  1887,  does  not  confer  any  right  upon  the 
applicant  that  can  be  asserted  subsequent  to  the  repeal  of  said  act. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  April  13, 1893. 

William  Bobb  has  appealed  from  your  decision  of  June  14, 1892, 
holding  for  cancellation  his  timber- culture  entry,  No.  7336,  for  the 
SW.  i  of  Sec  9,  T.  123,  B.  72,  Aberdeen  land  district,  South  Dakota. 
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He  was  the  snccessful  contestant  against  the  former  entry  of  George  0. 
Smith  for  the  same  tract.  At  the  time  of  initiating  snch  contest  (March 
18^  1890)y  the  contestant  filed  application  to  enter  the  land.  As  the 
result  of  his  contest,  the  entiy  was  canceled  on  Hovember  19, 1890* 
Notice  of  the  cancellation  was  sent  to  the  contestant,  and  received  by 
bim  Noyember  27,  1890.  He  &iled,  however,  to  forward  the  mon^ 
and  make  entry  of  the  tract  until  March  7,  1891.  Four  days  before 
that  date  (to  wity  on  March  3, 1881),  Congress  passed  an  act  repealing 
the  timber-culture  law  (26  Stat.,  1095).  Your  decision  holds  that  as 
be  did  not  make  said  entry  within  thirty  days,  it  must  be  canceled. 

He  sete  forth  in  his  appeal  that  about  the  time  he  received  notice  of 
the  cancellation  of  the  prior  entry  it  became  <<  absolutely  imperative" 
that  he  should  ^^  visit  his  parents  in  the  east;  ^  that  he  had  not  sufficient 
means  to  pay  the  expenses  of  his  journey  and  to  make  the  entry;  that 
as  soon  as  possible  after  his  return  he  forwarded  to  the  local  office  the 
fees  and  commission.  He  adds,  and  your  letter  confirms  his  statement, 
that  there  is  no  intervening  right. 

On  August  18, 1887,  you  issued  to  registers  and  receivers  of  local 
land  offices  a  circular  (see  Smith  v.  Fitts,  13  L.  D.,  670),  which,  among 
other  things,  directed  that,  upon  the  cancellation  of  a  contested  entry, 

The  contestant  to  be  notified  of  the  oanceUation  of  the  entry,  and  adTiaed  that  he 
will  be  aUowed  thirty  days  within  which  to  enter  the  tract  upon  the  application 
filed|  npon  his  showing  his  present  qualifications ;  and  in  the  event  of  his  failure  so 
to  do,  hi8  applioaHon  will  stand  rejected  without  further  action  upon  your  part,  and  the 
tract  held  subject  to  entry  by  the  first  legal  applicant. 

Under  these  instructions,  when  thirty  days  had  elapsed  from  receipt 
of  notice  by  Bobb  of  the  cancellation  of  the  entry  that  he  had  contested, 
bis  application  previously  filed  stood  rejected  without  further  action. 
Thereafter  he  had  no  ftirtheT  preference  right  of  entry.  He  had  simply 
the  same  right  as  any  other  person.  He  would  possess  such  right,  not 
by  virtue  of  the  application  he  had  filed  when  he  initiated  contest,  for 
under  the  rule  that  application  stood  rejected  5  but  (if  at  all)  by  virtue 
of  a  new  application  to  be  made  thereafter.  In  the  meantime,  how- 
ever, the  act  of  March  3,  1891,  repealing  the  timber-culture  act,  was 
passed.  An  application  made,  by  him  or  any  one  else,  after  that  date 
could  not  be  allowed. 

Tour  decision  holding  the  entry  for  cancellation  must  therefore  be 
affirmed* 
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SOLDIEBS'  HOMBSTEAD— DECLARATOBT  STATBMENT. 

AUOUB  r.  MoOuiBE. 

1^0  rlgbt  is  acquired  nnder  a  soldier's  homestead  declaratory  statement  if  theioldier 
did  not  actually  serve  ninety  days  in  the  army  of  the  United  States. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oenerd 

Land  Office,  April  15, 1693. 

On  February  23, 1891,  Francis  M.  McGuire,  by  Owen  A.  Bryant,  as 
agent,  filed,  at  Ashland  land  office,  Wisconsin,  soldier's  declaratory  state- 
ment (So.  78)  embracing  the  SW.  i  of  the  NW.  J,  the  W.  J  of  theSW. 
i  and  the  SB.  i  of  the  SW.  J  of  Sec.  23,  T.  47  N.,  B.  9  W.  There  was 
an  affidavit  accompanying  said  statement,  made  by  McGuire  Febraary 
17, 1891,  that  he  had  "  served  for  a  period  of  two  months  and  fif- 
teen days  in  the  army  of  the  United  States,  during  the  war  of  the  rebel- 
lion, and  was  honorably  discharged  therefrom,  as  shown  by  a  state- 
ment of  such  service  herewith." 

The  statement  of  service  referred  to  is  a  certificate  of  the  Adjutant 
General  of  the  State  of  Wisconsin  dated  September  20, 1886,  to  the 
effect  that  the  records  of  his  office 

show  that  Frank  M.  McGuire,  late  of  the  8th  Reg't.  of  WisoonsiiL  infantiy  Tolim- 
teers,  enlisted  on  the  20th  day  of  July,  1861,  and  was  oommissioned  as  second  Ilea- 
tenant  in  company  C  of  said  regiment  on  the  fourth  day  of  September,  1861,  to  lank 
fh>m  the  29th  day  of  August,  1861 ;  was  mustered  into  the  military  service  of  the 
United  States,  at  Madiflon,  on  the  9th  day  of  September,  1861,  by  Mi^or  Brooks,  for 
the  term  of  three  years,  and  resigned  on  the  5th  day  of  October,  1861. 

McGuire  claimed  to  enter  said  tract  under  sections  2290^  2304,  and 
2309  of  the  Revised  Statutes. 

On  February  24. 1891,  Joseph  Augur  tendered  his  homestead  appli- 
cation (No.  2887)  fo  the  same  tract.  Said  application  was  on  the  same 
day  rejected  erroneously  by  the  local  officers  on  accouut  of  MoGoire^s 
prior  filing. 

Augur  did  not  appeal  from  said  rejection,  but  on  March  11 1891, 
filed  an  affidavit  of  contest  against  said  filing,  alleging  that  McOuiie 
had  no  settlement  or  improvements  on  said  land,  but  that  he  (Augor) 
had  settled  thereon  on  Septemb^  15, 1890,  had  made  substantial  and 
valuable  improvements  thereon,  and  had  resided  thereon  witii  bis 
family. 

A  hearing  was  ordered  for  June  16, 1891,  at  the  local  office,  when  the 
parties  appeared  and  submitted  testimony.  On  July  15,  1891,  the 
register  and  receiver  found  from  the  testimony  that  said  land  had  ''sot 
been  settled  upon  and  cultivated  according  to  law,  and  that  contestant 
acquired  no  prior  settlement  right,"  and  recommended  that  said  state- 
ment (No.  78)  should  not  be  cauceled. 

On  appeal,  by  letter  of  March  30, 1892,  you  affirmed  the  opinion  of 
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tLe  local  officers  that  Augur  secured  no  right  to  the  land  by  virtue  of 
his  alleged  settlement.    You  further  held  that — 

AJ  though  he  failed  to  appeal  from  your  erroneous  decision  rejecting  his  applica- 
tion, he  initiated  his  contest  within  the  time  allowed  for  such  appeal;  therefore, 
eaiil  application  is  hereby  returned,  and  you  will  notify  him  that  upon  his  showing 
the  proper  qualifications,  the  same  will  be  made  of  record,  inasmuch  as  the  land 
was  properly  subject  to  homestead  entry  at  the  date  of  Augur's  application. 

In  regard  to  McGuire's  filing^  you  decided  as  follows — 

Francis  McGuire  claims  to  have  been  enrolled  in  Co.  C,  8th  Wisconsin  regiment, 
July  20,  1861,  and  have  been  mustered  into  service  as  a  second  lieutenant  in  said 
company  Sept.  9, 1861,  and  discharged  Oct.  5,  1861,  upon  tender  of  his  resignation. 
This  statement  has  been  verified  by  the  War  Department,  and  shows  that  his  term 
of  service  was  two  months  and  fifteen  days  from  date  of  enrollment.  Therefore,  as 
McGuire  had  not  served  a  period  of  ninety  days,  he  was  not  qnalified  to  file  a  sol- 
dier's declaratory  statement,  and  S.  D.  S.  No.  78  is  hereby  held  for  cancellation. 

An  appeal  now  brings  the  case  to  this  Department. 

It  appears  that  on  August  18, 1891,  McOuire  tendered  an  application 
to  make  homestead  entry  of  said  tract,  which  was  held  by  the  local 
officers  subject  to  the  result  of  the  contest  initiated  by  Augur.  The 
latter  was  allowed  to  make  homestead  entry  (No.  2887)  of  said  tract  on 
April  7, 1892,  in  consequence  of  your  decision. 

It  is  contended,  inter  oZia,  that  there  was  error  in  your  decision — 

1.  In  holding  that  MeOuire  was  not  qualified  to  make  a  soldier's 
declaratory  statement. 

2.  In  causing  the  local  officers  to  aUow  Augur's  homestead  entry  on 
April  7, 1892. 

Section  2S04  of  the  Revised  Statutes,  under  which  McOuire  claims 
said  tract,  provides  that — 

Every  prirate  soldier  and  officer  who  has  served  in  the  Army  of  the  United  States 
daring  the  recent  rebellion,  for  ninety  days,  and  who  was  honorably  discharged, 
*  «  *  '  shall  be  entitled  to  enter  npon  and  receive  patents  for  a  quantity  of 
public  lands  not  exceeding  one  hundred  and  sixty  acres. 

From  July  20, 1861,  the  date  of  McGuire's  enlistment,  to  October  6, 

1861,  the  date  of  his  resignatien,  is  a  period  of  77  days.  But  it  is  con- 
tended that  McGuire's  resignation  was  not  accepted  until  January  9, 

1862,  and  that  he  was  not  discharged  from  the  service  until  that  date^ 
and  that  in  1887  he  was  paid  for  service  till  his  discharge  on  certificate 
from  the  Second  Auditor's  Office,  and  that  therefore  his  service  extended 
till  January  9, 1862. 

A  statement  of  McGuire's  milit-ary  service  has  been  received  from 
the  Second  Auditor  of  the  Treasury  in  response  to  the  request  of  this 
Department,  as  follows — 

McGuire  was  enrolled  Sept.  9,  1861,  mustered  in  as  of  that  date,  as  per  report  of 
Ang.  10,  1885,  AtljutantQeuerars  OflSce,  and  resigned  Oct.  5,  1861,  saying  in  his  let- 
ter of  resignation,  "  Deeming  myself  incompetent  to  fulfill  the  duties  imposotl  on 
me."  First  Sergeant  Seth  Pierce,  same  Co.,  was  appointed  2d  Lieutenant  in  Mc- 
Guire's stead  Oct.  8;  1861,  and  was  paid  from  and  including  that  date  to  May  11, 1862, 
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when  be  alio  resigned.  On  the  roll  of  the  company  from  organization  to  Oct.  81, 
1861,  McGnire's  name  appears  next  to  the  First  Lieutenant's,  bnt  is  erased  from  the 
oolomn  "  Present,''  and  there  appears  the  remark  **  Resigned  October  5th,  1861." 
Seth  Pierce  appears  as  first  sergeant,  and  was  paid  as  such,  with  the  remark,  "Pro- 
moted to  2nd  Lieutenant  October  8th^  1861."  McGnire's  name  is  dropped  from  the 
subsequent  rolls.  There  is  no  record  that  McGuire  served  after  October  5, 1861,  nor 
that  he  was  present  up  to  Oct.  3,  1861.  If  he  remained  in  camp  subsequent  to  Oct 
8, 1861,  he  must  have  been  aware  that  his  successor  went  on  duty  on  that  date.  He 
(Mr.  McGuire)  was  paid  at  the  time  of  his  resignation  from  Sept.  9, 1861,  to  Oct.  5, 
1861,  only,  and  filed  no  claim  for  arrears  until  April  20,1885.  On  August  17, 1886,  he 
was  asked  to  state  to  what  date  be  did  duty  and  to  forward  the  order  accepting  his 
resignation  or  any  paper  received  by  him  in  lieu  thereof.  He  forwarded  an  affidavit 
dated  Nov.  10, 1886,  stating  that  he  received  said  order  about  the  middle  of  Febra- 
ary,  1862,  at  Eau  Claire,  Wis.,  and  that  he  "  did  service  long  after  the  date  his  order 
says  resignation  is  to  take  effect."  This  statement  is  not  corroborated  by  the 
records,  as  above  stated.  In  January  and  February,  1862,  the  company  was  ardn- 
ously  employed  in  the  field  in  Missouri  and  Illinois. 

It  thus  appears  from  the  records  of  his  service,  both  State  and  l^a- 
tional,  and  from  his  own  affidavit,  that  McGuire's  ^<  service  in  the  army  " 
terminated  on  October  5,  186L  The  service  contemplated  is  actual 
service.  3  Opinions  of  Attorneys  General,  687;  Elizabeth  G.  Bartlett 
(6  L.  D.,  674).  "Service  in  the  army  ^  cannot  be  rendered  by  one  who 
was  not  "  in  the  army,"  bat  who  was  in  Eau  Glaire, Wisconsin,  while  his 
company  was  "  arduously  employed  in  the  field  in  Missouri  and  mi- 
nois."  McGuire's  declaratory  statement  was  properly  held  for  cancel- 
lation and  should  be  canceled. 

I  am  of  the  opinion  that  this  result  is  due  to  the  contest  initiated  by 
Augur,  though  not  si)ecially  charged  in  his  affidavit  of  contest.  His 
attorneys  have  called  the  attention  of  the  Department  to  the  insuffi- 
cient length  of  McG  aire's  military  service,  and  he  was  the  first  legal 
applicant  for  the  land.  He  was  equitably  entitled  to  a  preference  ri£:ht 
of  entry,  and  his  homestead  entry  may  be  allowed  to  remain  intact 

Your  judgment  is  affirmed. 


ABANDONS!)  MJXrTABT  RESERVATION— APPBAISAXa. 

Fort  Eiob. 

An  abandoned  military  Teaervation,  embracing  both  snireyed  and  nnBnryeyed  land, 
may  be  appraised,  so  far  as  surveyed,  and  advertised  for  sale. 

First  Assistant  Secretary  Chandler  to  the  Oommissioner  of  the  Oeneral 

Land  Office^  April  11^  1893. 

I  am  in  receipt  of  your  letter  of  March  13, 1893,  transmitting  a  state- 
ment made  by  the  appraisers  of  the  Fort  Eice  abandoned  military  res- 
ervation in  Korth  Dakota. 

The  appraisers  submit  a  diagram,  showing  that  in  township  137  N., 
range  79  W.,  what  was  a  large  tract  of  land  at  the  tune  the  township 
was  surveyed,  is  now  the  bed  of  the  Missouri  river,  and  that  what 
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was  at  the  date  of  survey  the  bed  of  the  river,  is  now  a  sand  bar. 
The  change  in  the  coarse  of  the  river  a£fects,  to  a  greater  or  less  extent, 
the  land  in  twelve  sections  in  said  township.  The  appraisers  ask  for 
instrnctions. 

It  is  a  question  of  some  difficulty  to  determine  what  is  the  proper 
and  best  coarse  to  pursue  in  this  case.  Owing  to  the  change  in  the 
course  and  bed  of  the  river,  it  is  not  practicable  to  appraise  the  land 
in  accordance  with  the  legal  subdivisions  indicated  on  the  plat  of  sur- 
vey, and  it  is  not  practicable  at  this  season  of  the  year  to  make  a  new 
survey  of  the  lands  affected  by  the  change  in  the  course  of  the  river. 

In  my  opinion,  the  better  conrse  is  to  instruct  the  appraisers  to  com<* 
plete  the  appraisement  of  the  land  so  tar  as  surveyed. 

As  to  the  sand  bars  which  they  state  they  have  listed,  but  not  ap- 
praised, let  them  state,  without  formal  appraisement,  what,  in  their 
opinjon,  said  tracts  can  be  sold  for. 

When  the  reservation  is  advertised  for  sale,  the  twelve  sections  in* 
Tolved,  viz:  19,  20,  21,  22,  27,  28,  29,  30,  31,  32,  33  and  34,  should  be 
reserved  from  sale,  and  you  will  again  report  the  matter  to  this  Depart^ 
ment,  with  your  recommendation  as  to  what  coarse  should  be  pnrsned 
in  order  to  complete  the  disposal  of  said  twelve  sections. 

In  order  to  do  this  to  a  better  advantage,  it  may  be  well  to  have  an 
examination  made  as  to  the  course  of  the  river  after  the  high  water  of 
the  spring  season  has  receded,  as  the  course  of  the  river  seems  to  be 
subject  to  change. 

OKLAHOMA  LANBS-SETTLBMENT  BIGHTS. 

Golden  v.  Oole's  Heibs. 

The  heirs  of  a  homesteader  are  not  required  to  reside  on  the  land  embraced  within 
the  entry  of  the  decedent. 

A  homesteader  who  by  misadventure  is  within  the  territory  of  Oklahoma  prior  to 
the  opening  thereof,  bat  sabseqnently  goes  ontside,  and  there  remains,  nntil  the 
time  fixed  for  opening,  and  who  seenres  no  advantage  over  others  by  reason  of 
his  former  presence  therein,  is  not  disqualified  thereby  to  enter  lands  in  said 
territory. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  April  15y  1893. 

I  have  considered  the  case  of  T.  M.  Oolden  v.  The  heirs  of  Charles 
Cole,  deceased,  on  appeal  by  the  former,  from  your  decision  of  March 
30, 1892,  dismissing  his  contest  against  homestead  entry  ISo.  245,  made 
by  Charles  Cole,  for  the  NW.  i.  Sec.  6,  T.  17  N.,  E.  2  B.,  Guthrie, 
Oklahoma,  land  district. 

Cole  made  homestead  entry  for  the  land  on  April  27, 1889.  He  made 
settlement  on  the  tract  at  about  1.30  o'clock  p.  m.,  on  April  22, 1889. 
Affidavit  of  contest  was  filed  against  said  entry  May  28,  1889,  but 
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before  the  hearing  was  held  the  entryman  died,  and  the  case  was 
revived  against  the  heirs  and  legal  representatives  of  the  deceased, 
notice  being  served  upon  his  mother.  It  appears  by  the  supplemental 
affidavit  that  the  entryman  had  never  been  married,  and  that  hia 
mother  is  a  widow. 

The  affidavit  charges  that  the  entryman  was  unlawfully  in  and  upon 
the  Territory  embraced  in  said  Outhrie  land  district,  and  that  be 
entered  upon  said  tract  of  land  before  noon  of  April  22, 1889,  in  viola^ 
tion  of  the  act  of  Congress  and  the  proclamation  of  the  President  of 
the  United  States,  opening  said  Territory.  This  affidavit  was  amended 
afterward,  and  a  charge  of  abandonment  by  the  heirs  and  legal  repre- 
sentatives of  said  Cole  was  added* 

Hearing  was  duly  had,  and  the  local  officers  recommeuded  the  can- 
cellation of  the  entry.  The  heirs  appealed,  and  you  reversed  the  ruling 
of  the  local  officers,  and  dismissed  the  contest,  firom  which  dedsioa 
Golden  appealed. 

The  testimony  shows  t^at  a  parly  of  six  persons,  under  the  guidauee 
of  one,  I.  K  Terrill  left  Arkansas  City,  Kansas,  about  the  17th  of  April, 
and  traveled  in  a  couple  of  wagons  south  ward,  via  Willow  ^riuga, 
Ponca,  Otoe  Springs,  and  thence  to  the  Iowa  reservation*  They  were 
trying,  it  appears,  to  pass  east  of  Oklahoma^  cross  tiie  Cimarron  Siver, 
and  then  move  west  on  the  south  side  of  the  river,  to  be  ready  to  enter 
the  Territory  at  12  o'clock,  noon,  on  the  22d  instant,  but  the  princi]i»l 
witness,  I.  N.  Terrill,  who  was  acting  as  guide,  says  that  he  was  con* 
fused  by  the  trails  and  took  the  on^  bearing  in  a  general  south  course, 
and  got  over  the  Oklahoma  Une  without  knowing  it;  that  when  he  dis- 
covered that  the  trail  bore  west  so  as  to  carry  them  into  the  Territory, 
they  were  probably  half  way  across  the  "Pan-handle",  and  they  went 
ahead  and  crossed  the  Cimarron^  and  got  into  the  Iowa  reservation, 
where  they  went  into  camp.  He  says  he  did  not  tell  the  men  that  they 
were  in  the  Territory;  that  they  stopped  and  fed  their  teams  and  ate 
dinner,  and  moved  on ;  that  Cole  was  not  away  from  the  party,  and  tbe 
party  did  not  look  for  land. 

It  appears  that  when  Cole  crossed  the  river  on  the  22d,  and  resehed 
a  tract  of  land,  it  was  claimed  by  another;  he  went  to  a  second  tract, 
and  found  a  man  on  it,  when  he  went  to  a  third  tract,  which  was  vacant, 
he  settled  thereon  and  made  this  entry.  One  of  the  witnesses,  a  Mr. 
Sheats,  says  he  was  on  the  tract  in  controversy  on  the  morning  of  the 
22d  of  April,  and  saw  a  man  there,  who  told  him  his  name  was  Cole, 
but  the  account  this  witness  gives  of  himself,  and  the  testimony  in  the 
case,  leads  me  to  believe  that  there  is  some  mistake  in  regard  to  this. 
The  preponderance  of  the  testimony  shows  that  during  all  of  the  21st 
of  April,  and  until  noon  on  the  22d,  Cole  was  south  of  the  CioiSHto^ 
Biver,  entirely  outside  of  the  Territory. 

On  the  matter  of  abandonment^  the  case  fails.    The  heirs  were  not) 
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by  law,  compelled  to  reside  on  the  land,  and  the  mother  has  done  what 
she  could  to  improve  it.  There  is  nothing  tending  to  show  that  she 
intended  to  abandon  it. 

Taking  the  preponderance  of  the  evidence  in  the  case,  and  we  have 
only  to  say  whether  the  crossing  of  a  part  of  the  Territory,  after  the 
issuing  of  the  proclamation  of  the  President  and  before  the  hour  of 
entry  fixed  by  it,  forfeits  Cole's  right  to  acquire  title  from  the  govern- 
ment to  any  land  in  the  Territory.  The  object  of  the  stktute  and  the 
proclamation  was  to  keep  all  persons  out  of  the  Territory  until  noon, 
on  the  22d  day  of  April,  1889,  when  all  could  go  in  on  an  even  race  tor 
homes.  It  was  imx)ossible  to  deprive  people  who  had  been  over  the 
Territory  of  the  knowledge  they  had  thus  acquired,  but  it  was  the  in- 
tention of  Congress  that  persons  should  stay  out  of  the  Territory,  after 
it  had  been  secured  as  part  of  the  public  domain,  until  a  certain  hour. 
SOy  to  steal  into  the  Territory,  and  look  over  the  land  for  the  purpose  of 
selecting  a  particular  tract;  to  send  horses  in  advance,  that  one  might 
have  relays  of  horses  in  the  race;  to  pretend  to  secure  employment 
with  a  railroad  company,  to  quit  work  within  the  Territory  at  noon; 
to  secure  a  deputy  marshalship,  to  be  resigned  at  noon  on  the  22d  of 
April;  to  go  into  the  Territory  on  any  pretence,  prior  to  the  time  fixed, 
whereby  the  person  sought  to  obtain  unfairly  an  advantage  over  others, 
is  an  intentional  violation,  as  it  is  an  attempted  evasion  of  the  law 
and  the  proclamation,  but  in  the  case  at  bar,  if  human  testimony  is  to 
be  relied  upon,  this  party  of  six  men  crossed  this  narrow  portion  of 
the  Territory  called  the  "  Pan-handle  ^  without  any  intention  of  vio- 
lating the  law,  or  gaining  any  advantge,  being  ignorant,  in  fact,  that 
they  were  in  the  Territory  until  they  were  over  half  way  across,  and 
th^i  they  apx>ear  to  have  taken  no  advantage  of  the  situation,  did  not 
go  over  the  country  to  select  choice  tracts  but  went  on  the  trail,  out  of 
the  Territory,  and  there  remained  until  the  hour  for  going  in. 

Mr.  Cole  was  not  informed  of  the  fact  that  he  was  on  forbidden 
ground,  was  iiot  away  from  the  party,  took  no  advantage  of  his  pres- 
ence in  the  Territory  to  select  any  particular  tract,  acquired  in  fact  no 
information,  and  secured  nothing  that  gave  him  any  advantage  over 
others  in  selecting  a  tract  for  a  home. 

I  do  not  find  that  if  living  he  should  forfeit  his  homestead  by  reason 
of  this  technical  violation  of  the  law  and  proclamation.  It  is,  strictly 
speaking,  a  technical  violation,  but  it  may  well  be  classed  as  a  misad- 
venture, an  innocent  mistake,  and  lacks  the  element  of  wrong,  because 
it  was  the  result  of  ignorance  of  fact,  which  ordinary  care  could  not 
have  prevented,  and  it  gained  him  no  advantage. 

In  the  case  of  Smith  v.  Townsend,  decided  by  the  United  States 
suprenoe  court  October  term,  1892,  (April  3,  1893,)  the  court,  upon  a 
full  discussion  of  the  statute  and  proclamation  of  the  President,  relat- 
ing to  the  opening  of  Oklahoma  Territory,  held  that  any  person  who 
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was  in  the  Territory  at  noou  of  April  22, 1889,  was  disqualified  ih)ni 
taking  a  homeAtead  in  the  Territory.    The  court,  however,  say: 

It  may  be  said  that  if  this  literal  and  comprehensiTe  meaning^  is  given  to  these 
words,  it  would  follow  that  any  one  who,  after  March  2,  and  before  AprU  22,  should 
chance  to  step  within  the  limits  of  the  Territory,  would  be  forever  disqualified  from 
taking  a  homestead  therein.  Doubtless  he  would  be  within  the  letter  of  the  statute ; 
but  if  at  the  hour  of  noon  on  April  22,  he  was  in  fact  outside  of  the  limits  of  the 
Territory,  it  may  perhaps  be  said  that  if  within  the  letter  he  was  not  within  the 
spirit  of  the  law,  and,  therefore,  not  disqualified  from  taking  a  homestead,  be  that 
as  it  may — ^and  it  will  be  time  enough  to  consider  that  question  when  it  is  presented— 

While  the  question  in  the  ease  at  bar  was  not  before  the  court,  and 
therefore  not  passed  upon,  the  above  expression  is  apparently  an  inti- 
mation that  had  it  been  presented  as  herein,  the  entry  would  have  been 
allowed  to  remain  intact. 

Having  given  this  case  careftd  consideration,  I  do  not  ftiKL  that  the 
entry  ought  to  be  canceled.  The  contest  will,  therefore,  be  dismissed. 
Your  decision  is  accordingly  aflSnued. 


PRACrnCB-NOTICE  BT  PXJBLICATIOK— BBSIDBNGB. 

MoBBisoN  V.  Davidson, 

Service  of  notice  by  publication  wiU  be  set  aside  where  it  is  apparent  that  by  ordi- 
nary diligence  personal  service  could  have  been  made. 

A  homestead  entry  will  be  canceled  if  the  entryman  fails  to  establish  and  maintain 
residence  on  the  land  embraced  therein. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oenerai 

Land  OfficCj  April  15 j  1893. 

I  have  considered  the  case  of  John  A.  Morrison  v,  Elis  Davidson,  on 
appeal  by  the  latter  from  your  decision  holding  for  cancellation  his 
homestead  entry  for  the  SW.  J,  Sec.  6,  T.  32  K,  R.  6  B.,  Seattle,  Wash- 
ington Land  District. 

The  homestead  entry  of  said  Davidson  (not  Morrison  as  stated  in 
your  decision)  was  made  on  April  20, 1888,  and  on  November  25, 1889, 
Morrison  filed  an  affidavit  of  contest  against  the  same,  charging  aban- 
donment and  want  of  improvement  and  cultivation  of  the  land.  Fotice 
of  this  affidavit  was  delivered  to  the  sheriff  of  Snohomish  county  on 
December  4, 1889,  and  on  the  7th  of  the  same  month  it  was  returned, 
showing  that  contestee  had  not  been  found;  thereupon,  January  16, 
1890,  notice  by  publication,  posting  and  mailing  was  given,  the  taking 
of  testimony  to  be  before  the  clerk  of  the  superior  court  of  Skagit 
county,  Washington.  On  the  day  set  for  the  hearing,  the  attorney  of 
defendant  (contestee)  appeared  specially  for  the  purpose  of  objecting 
to  the  proceeding,  and  filed  his  motion 

That  the  contest  herein  be  dismissed  for  the  want  of  legal  service  of  the  notice 
thereof  upon  said  claimant,  and  protests  against  the  taking  of  testimony,  or  any 
other  proceeding  herein,  except  snch  dismissal.  This  motion  is  based  upon  the 
records,  files  and  proceedings  in  this  oanse. 
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On  February  7, 1890,  a  similar  motion  was  filed,  the  ground  being 
that  notice  of  said  hearing  had  not  been  served  upon  defendant,  and 
that  neither  said  land  office  nor  clerk  had  jurisdiction  in  the  premises. 
The  motions  were  addressed  to  the  register  and  receiver  of  the  Seattle 
land  office,  and  to  said  clerk  of  the  superior  court.  Theywere  over- 
ruled and  the  taking  of  testimony  was  proceeded  with,  and  upon  con- 
clusion the  several  motions  with  the  testimony  were  transmitted  to  the 
land  office.  On  February  13, 1890,  a  similar  motion  was  filed  in  the 
office  at  Seattle.  The  motion  was  overruled,  but  the  contestant  filed 
a  motion  asking  that  the  service  be  quashed,  that  a  rehearing  be 
ordered,  and  that  new  notice  be  issued^  this  motion  was  sustained, 
and  new  notice  issued,  which  was  served  personally  on  defendant,  the 
hearing  being  set  for  July  29, 1890.  The  defendant  excepted  to  the 
action  of  the  agister  and  receiver,  to  save  the  question,  and  proceeded 
to  trial. 

The  local  officers,  upon  passing  on  the  case^  recommended  the  can- 
cellation of  the  entry,  firom  which  the  entryman  appealed.  Yon  sns- 
tained  their  rulings  upon  the  several  motions,  and  their  finding  upon 
the  evidence  and  held  the  entry  for  cancellation,  firom  which  he  again 
api>ealed. 

It  is  claimed  in  the  appeal  as  first  error,  that  you  erred  in  sustaining 
said  action  of  the  local  officers  in  overruling  the  motion  to  dismiss,  and 
in  quashing  the  service.  It  is  urged  that  the  motion  to  dismiss  should 
have  been  sustained  and  that  the  local  officers  had  no  jurisdiction  of 
the  case  because  the  service  was  defective,  and  that  the  record  proves 
defective  service.  The  service  was  clearly  defective;  the  defendant 
lived  in  the  same  town  in  which  the  local  office  was  situated,  and  to 
send  the  notice  to  the  sheriff  of  the  county  in  which  the  land  was  sit- 
uated, when  it  was  well  known  that  the  entryman  did  not  reside  in 
that  county,  and  never  had  resided  there,  was  a  mistake,  and  because 
he  could  not  be  found  in  the  county  in  which  the  land  was  situated,  was 
not  ground  for  publication,  when  the  entryman  lived  almost  adjoiniu g  the 
land  office,  and  was  engaged  in  keeping  a  public  house,  which  fact  was 
known,  or  with  the  slightest  diligence  could  have  been  known  to  the 
contestant. 

But  the  affidavit  of  the  contest  was  in  all  respects  regular,  and  con- 
tained facts  sufficient  to  constitute  a  cause  of  action,  and  the  local  offi- 
cers had  jurisdiction  of  the  subject  matter  of  the  suit,  but  not  of  the 
person  of  the  defendant.  The  regularity  and  legality  of  the  hearing 
depended  upon  jurisdiction  of  the  person,  but  the  local  officers  having 
jurisdiction  of  the  subject  matter,  could  legally  proceed  to  acquire  juris- 
diction of  the  person  of  defendant.  The  clerk  could  not  pass  upon  the 
motion  to  dismiss,  he  acted  only  in  a  notarial  capacity,  and  very  prop- 
erly sent  the  motions  up  with  the  testimony.  When  it  came  to  the 
notice  of  the  local  officers  that  the  service  was  defective,  they  did  not 
err  in  quashing  it,  continuing  the  case,  and  proceeding  to  serve  proper 
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notice,  and  under  the  latter  notice  the  hearing  was  regularly  held. 
There  was  no  error  in  these  proceedings.  The  testimony  is  clear  that 
this  entryman  had  lived  with  his  family  for  six  or  seven  years  in  Seattle, 
where  he  keeps  a  saloon.  He  caused  a  little  ^^  slashing"  to  be  done  on 
the  land  in.  controversy,  probably  a  quarter  of  an  acre,  during  the  year 
1888,  but  did  nothing  further  until  more  than  six  months  after  his  en- 
try; he  then  had  a  log  house  built  near  the  tract,  by  mistake  it  was  off 
the  tract  seventy  five  to  one  hundred  feet,  but  if  that  were  considered 
immaterial,  he  never  furnished  the  house  to  make  it  habitable,  and 
never  took  his  family  to  it,  or  near  it. 

It  appears  that  after  he  learned  of  the  contest,  and  after  the  first 
motion  to  dismiss,  but  before  the  hearing,  he  had  a  house  built  on  the 
land,  and  about  four  acres  of  ^^  slashing  "  done,  and  he  had  a  little  grass 
seed  sown  on  a  small  patch  that  was  cleared  up,  and  had  a  little  garden 
planted,  potatoes  and  other  vegetables,  but  he  has  never  had  any  resi- 
dence on  the  tract,  and  aside  from  occasionally  visiting  it,  he  makes  no 
pretence  of  a  residence  on  the  land.  His  reasons  are  that  he  is  no^ 
able  to  work  on  a  form,  that  his  wife  would  not  go  to  the  place,  that  he 
wants  to  educate  his  children.  The  land  lies  in  a  wild  part  of  the 
country,  a  long  way  from  a  railroad,  and  on  a  trail  that  is  over  roogh 
and  rugged  road,  and  Davidson  prefers  to  live  in  Seattle  and  conduct 
a  saloon,  to  taking  up  his  home  in  the  wilds  of  township  32,  If.,  B.  5  B, 
This  is  clearly  shown  by  the  evidence. 

There  was  a  motion  filed  for  a  rehearing,  and  an  affidavit  showing^ 
what  the  witness  would  testify  to  if  permitted,  with  a  state  nent  in  the 
affidavit  that  he  had  promised  to  attend  the  trial,  but  was  sic^  and 
could  not  come.  This  motion  was  overruled  because  the  local  officers, 
held  that  the  better  practice  would  have  been  to  file  a  motion  for  con- 
tinuance before  the  hearing  was  dosed.  A  rehearing  was  properly 
refused,  the  testimony  proposed  to  be  introduced  is  merely  cumulative^ 
and  could  not  change  the  decision. 

Your  decision  is  affirmed,  and  the  entry  will  be  canceled. 


TIMBER  CULTURE  CONTEST— BVIDKNCK. 

Tbuex  V.  Kaedel. 

A  Jndgment  of  oancellatlon  is  not  waxranted,  if  the  specific  charge  as  laid  in  the  a£B- 
davit  of  contest,  and  set  forth  in  the  notice,  is  not  sustained  by  the  evidence. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  QenertU 

Land  Office^  April  lOy  1893. 

The  land  involved  in  this  appeal  is  the  SB.  J,  Sec  12,  T.  29  S.,  B.  30 
W.,  Garden  City,  Kansas,  land  district. 
The  record  shows  that  William  K.  Raedel  made  timber-culture  entry 
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of  said  tract  March  12, 1885.    On  March  13, 1890,  John  W.  Trnex  filed 
an  affidavit  of  contest  alleging  that  Baedel — 

Has  failed  to  comply  with  the  timber-oolture  law  in  this,  to  wit:  he  has  failed 
during  the  fifth  year  after  filing  on  said  land  and  up  to  this  time  to  plant  any  trees, 
seeds  or  cuttings  on  said  land,  and  said  failures  continue  to  exist  at  this  time. 

Service  was  had  by  publication  and  the  cause  of  action  as  stated  in 
the  published  notice  is : 

That  no  part  of  said  tract  has  been  planted  or  re-planted  to  trees,  tree  seeds,  or 
cuttings  on  said  tract  by  or  for  said  entryman  during  or  within  the  5th  year  from 
date  of  entry  and  he  is  at  this  date  in  default. 

A  hearing  was  had  before  the  local  officers  and  as  a  result  they 
decided  that  the  charges  were  sustained  and  that  the  entry  should  be 
canceled.  The  defendant  appealed  and  you  by  letter  of  February  18, 
1892,  reversed  their  decision  whereupon  the  contestant  prosecutes  this 
appeal,  assigning  as  error  substantially  that  your  decision  is  against 
the  law  and  the  evidence. 

At  the  trial  of  this  case  the  contestant,  over  the  objection  of  the 
entryman,  introduced  some  testimony  as  to  what  had  been  done  on  the 
land  prior  to  the  fifth  year,  and  it  was  largely  upon  this  testimony  that 
the  local  officers  decided  the  case.  The  admission  or  consideration  of 
this  testimony  was  clearly  erroneous.  The  charge  as  laid  is  for  default 
in  the  fifth  year  as  distinctly  as  language  can  make  it.  The  defendant 
was  justified  in  relying  for  his  defense  upon  the  specific  allegations, 
and  it  was  unfair  to  him  to  be  called  upon  without  any  preparation 
and  in  the  course  of  the  trial  to  meet  another  and  different  issue.  If 
the  contestant  desired  to  attack  his  entry  on  other  grounds  he  should 
have  done  so  by  amendment  with  sufficient  notice  to  the  defendant  to 
permit  him  to  prepare  for  his  defense. 

Confining  the  issue  therefore  to  the  fifth  year,  it  is  shown  that  the 
entryman,  through  his  agent,  made  a  contract  on  February  24, 1890,  to 
have  replanted  five  acres  of  the  ground  and  to  cultivate  the  trees 
twice  during  the  summer  at  the  rate  of  t3.50  per  acre.  In  pursuance 
of  this  contract  five  acres  were  replanted  with  the  required  number  of 
trees  before  March  31,  and  before  the  date  of  hearing,  June  13,  the 
ground  had  been  cultivated  once.  This  work  having  been  pursuant 
to  a  contract  made  before  the  initiation  of  the  contest  was  a  sufficient 
compliance  with  the  law. 

Your  judgment  is  therefore  affirmed. 
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PBE-EMPTION  FINAL  PBOOF— ADVSBSB  CLAIM. 

OOFFIN  V.  INDEBSTBODT. 

A  pi»-emptor  who  sabmits  final  proof  in  the  presence  of  an  adverae  olaim  of  record 
must  submit  to  an  order  of  cancellation  in  the  event  that  he  £biO»  to  show  daa 
compliance  with  law. 

First  Assistant  Secretary  Chandler  to  the  Oemmiuumer  of  the  General 

Land  Offieey  AfrU  18 j  1893. 

I  have  considered  the  case  of  Elihu  J.  Goffin  t^.  Oharles  Inderstrodt 
npoa  the  api>eal  of  the  latter  from  your  decision  of  May  28,  1892, 
affirming  the  action  of  the  local  officers  at  New  Orleans,  Loaisiana, 
rejecting  his  pre-emption  proof  and  holding  for  canceUation  his  pre- 
emption declaratory  statement  No.  143  for  the  NW.  i  of  Sec  42,  T.  9 
S.,  B.  2  W.,  filed  on  July  19,  1889,  alleging  settlement  thereon  the 
fifteenth  of  the  same  month,  because  the  claimant  never  established  a 
bona  fide  residence  on  said  land.  July  12, 1890,  said  Ooffin  filed  home- 
stead entry  No.  12,413  for  the  same  land. 

The  appellant  alleges  as  error — (1)  In  holding  that  Inderstrodt^s 
filing  was  upon  land  subject  at  the  time  of  settlement  to  private  entry. 
(2)  In  holding  that  he  was  not  entitled  to  submit  new  proof  of  his  com- 
pliance with  the  law  as  to  settlement  and  cultivation.  (3)  In  holding 
that  he  was  not  entitled  to  thirty-three  months  from  the  date  of  set- 
tlement in  which  to  submit  final  proof. 

The  record  shows  that  on  June  2, 1890,  the  register  signed  a  notice 
of  the  pre-emptor's  intention  to  make  final  proof  in  support  of  his  claim 
on  July  14,  following,  before  the  clerk  of  the  district  court  at  Crowley, 
Louisiana,  and  on  July  10, 1890,  said  Goffin  filed  his  affidavit  of  contest 
against  said  pre-emption  claim,  alleging  failure  to  comply  with  the 
requirements  of  the  pre-emption  law  as  to  residence  and  cultivation. 

On  June  11,  same  year,  notice  issued  on  said  affidavit  summoning 
the  parties  to  appear  at  the  local  office  on  August  27, 1890,  which  was 
served  on  the  pre-emptor  on  July  14,  same  year,  being  the  day  fixed  for 
making  final  pre-emption  proof. 

On  July  18, 1890,  the  local  officers  state  that 

after  a  thorough  examination  of  the  proof  and  the  papers  and  the  testimony  for  Cof- 
fin, protestant,  and  oarefally  oonsidering  all  the  facts  and  cironmstances  aarromid- 
ing  the  ease,  we  conolade  that  Inderstrodt  never  established  a  bona  fide  reaidence 
on  the  land  in  person.  Hence  his  proof  must  be  rejected.  Parties  in  interest  noti- 
fied of  thirty  days  allowed  for  appeal 

On  August  6,  counsel  for  the  pre-emptor  filed  in  the  local  office  his 
protest,  under  oath,  in  which  he  acknowledges  the  receipt  of  the  letter 
of  the  local  officers  of  July  18, 1890,  notifying  him  of  the  rejection  of 
said  proof,  and  the  dismissal  of  said  contest  against  said  filing  by  said 
Ooffin,  and  asking  that  he  also  be  notified  according  to  law  of  the  dis- 
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missal  of  his  contest;  also  protesting  against  the  refasal  of  the  local 
ofBcers  to  notify  Ooffin,  as  requested. 

Said  counsel  also  states  that  to  protect  the  rights  of  his  client  he 
has  notified  Ooffin  that  his  contest  was  dismissed  by  the  local  officers. 

On  Angnst  16, 1890,  counsel  for  Inderstrodt  filed  in  the  local  office  a 
motion  for  rehearing  of  the  case,  on  the  ground  of  surprise  and  intim* 
idation. 

On  April  7, 1891,  the  local  officers  refhsed  said  motion,  for  the  rea- 
son that  the  pre-emptor  cannot  escape  the  consequences  of  his  own 
laches;  that  the  tract  in  question  being  ^'offered  land"  pre-emption 
proof  was  required  to  be  made  within  twelve  months  from  date  of  set- 
tlement, and  no  objection  was  made  to  this  requirement  by  the  pre- 
emptor  prior  to  the  rejection  of  his  final  proof,  and  also  that  the  evi- 
dence plainly  shows  that  the  pre-emptor  did  not  act  in  good  faith  and 
did  not  establish  a  residence  in  good  faith  on  said  land. 

On  appeal,  you  reviewed  the  evidence  and  found  no  reason  for  dis- 
turbing the  conclusion  of  the  local  officers. 

In  the  argument  of  counsel  accompanying  said  appeal,  it  is  strongly 
insisted  that  said  tract  is  not  of  the  class  of  ^^  offered  land"  because  by 
the  act  of  March  2, 1889  (25  Stats.,  854),  the  right  of  private  entry  was 
abolished  in  all  the  States  and  Territories  except  Missouri,  and  that 
the  pre-emptor  had  the  right  to  offer  his  final  proof  at  any  time  within 
thirty-three  months  from  date  of  settlement. 

It  is  also  contended  that  the  homestead  claimant,  Ooffin,  can  only  be 
considered  a  protestant,  having  been  notified  by  the  counsel  of  claim- 
ant of  the  dismissal  of  his  contest  by  the  local  officers  at  the  date  of  the 
rejection  of  his  final  proof,  and  having  taken  no  appeal  therefrom. 

It  is  quite  unnecessary  to  pass  upon  the  question  whether  said  tract 
is  of  the  class  of  <<  offered  "  or  ^'  unoffered  "  laud,  for  it  appears  that  the 
pre-emptor  did  not  ask  for  a  continuance  at  the  time  set  for  making  his 
final  proof,  although  apprised  by  the  record  of  the  fact  that  the  protest- 
ant had  a  homestead  entry  of  record  for  the  same  tract.  He  proceeded 
to  offer  his  proof  in  the  face  of  an  adverse  claim  of  record,  and  the 
same  was  rejected.  Under  the  rulings  of  the  Department,  upon  this 
state  of  facts,  the  pre-emptor  cannot  be  allowed  further  time  for  mak- 
ing proof^  even  if  it  be  conceded  that  the  land  was  <'  unoffered."  This 
has  been  the  settled  ruling  of  this  Department.  Wade  v.  Meier  (6  L. 
D.,  308);  Jacobs  v.  Cannon  (id.,  623);  Hults  v.  Leppin  (7  L.  D.,  483); 
Oampbell  r.  Bicker  (9  L.  D.,  55) ;  Cobby  v.  Fox  (id.,  501) ;  Sparks  v. 
McPherson  (12  L.  D.,  627);  Boord  v.  Girtman  (14  L.  D.,  616). 

The  local  officers  expressly  found  that  the  pre-emptor  had  not  made 
settlement  and  residence  in  good  faith,  and  this  finding  was  concurred 
in  by  you.  In  such  cases  your  decision  will  not  be  disturbed  unless 
clearly  wrong.  Creswell  Mining  Co.  v,  Johnson  (8  L.  D.,  440) ;  Chiches- 
ter V.  Allen  (9  L.  D.,  302);  Collier  v.  Wyland  (10  L.  D.,  96);  Darragh 
V.  Holdman  (11  L.  D.,  409);  Tyler  v.  Emde  (12  L.  D.,  94);  Watkins  v. 
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Garner  (13  L.  D.,  414,  416) ;  Jackson  v.  Stu]^  (15  L.  D.,  413, 414) ;  Har- 
grove V,  Robertson  (id.,  499). 

With  reference  to  the  contention  that  Coffin's  contest  against  said 
«laim  was  dismissed  by  thejocal  officers,  it  is  sufficient  to  say  that  tiie 
record  fails  to  show  such  dismissal.  But  if  it  be  true  that  the  contest 
was  dismissed  by  the  local  officers  on  the  day  the  final  proof  was 
rejected,  that  fact  would  not  change  the  rule  as  above  stated,  for  the 
rejection  of  the  final  proof  of  the  pre-emptor  for  the  reasons  stated 
operates  as  a  judgment  in  favor  of  the  homestead  claimant. 

After  a  careM  examination  of  the  whole  record,  it  does  not  appeM 
that  your  judgment  should  be  reversed.    It  is,  therefore,  affirmed. 


PRACTICE-NOTICB  OF  APPBAI«. 

DBAIY  «.  BlOHABDS. 

The  Department  wiU  not  oonslder  an  appeal  in  the  absence  of  notice  to  the  oppoeitc 
party  and  dne  proof  thereof. 

First  Assistant  Secretary  Chandler  to  the  O&nmissioner  of  the  Oeneral 

Land  Office^  April  19 j  1893. 

By  letter  of  October  31, 1892,  you  transmitted  the  papers  in  the  case 
of  Edwin  D.  Dean  v.  William  G-.  Bichards,  upon  appeal  by  Dean  from 
your  decision  of  June  14, 1892,  dismissing  his  protest  against  Bichard's 
homestead  entry  for  lots  1  and  2,  of  the  NE.  |  and  the  SB.  \  of  the  NE.  |, 
and  lot  3  of  the  WN.  |  of  Sec.  2,  T.  16  K.,  B.  S.  B,  Sacramento,  Cali- 
fornia, land  district. 

Among  the  papers,  I  find  a  motion  to  dismiss  the  appeal  herein, 
upon  the  ground  that  no  notice  thereof  was  served  ui)on  Bichards  or  his 
attorneys,  as  required  by  the  Bules  of  Practice.  In  reply  to  said  motion 
it  is  contended  that  it  must  be  denied  because  ^'  there  is  no  proof  on 
file  in  the  Land  Department  that  there  was  no  such  service"  (of  the 
appeal),  and  further,  that  the  motion  to  dismiss  should  be  sustained  by 
the  affidavit  of  some  person,  that  no  notice  of  appeal  was  served.  Un- 
der date  of  November  30, 1892,  the  attorneys  for  Bichards  addressed  a 
letter  to  this  Department,  stating  that  they  had  received  a  copy  of  the 
reply  to  their  motion,  and  also  an  affidavit  by  the  attorney  for  Dean, 
stating  that  he  served  a  copy  of  the  notice  of  appeal  on  the  attorney  of 
Bichards,  at  Sacramento,  California,  by  depositing  it  in  the  post  office, 
addressed  to  him.  Ko  such  affidavit  is  found  among  the  papers,  nor  is 
any  reference  made  to  it  in  the  reply  to  the  motion  to  dismiss.  The 
attorney  for  the  appellee  has,  however,  filed  the  affidavit  of  the  attor- 
ney at  Sacramento,  stating  that  he  never  received  notice  of  the  appeal, 
and  was  not  aware  that  one  had  been  filed,  until  he  accidentally  dis- 
covered the  fact,  about  one  month  after  the  date  of  filing,  from  an  entry 
on  the  record  in  the  local  land  office. 
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The  Bales  of  Practice  require  that  notice  of  appeal  from  a  decision 
by  the  Commissioner  of  the  General  Land  Office  and  specifications  of 
error  shall  be  filed  within  sixty  days  from  service  of  notice  of  such 
decision.  Bnles  93,  94,  95  and  96  prescribe  the  mode  of  service  in 
such  cases,  and  read  as  follows: 

BuLE  93. — A  copy  of  the  notice  of  appeal^  speoiflcation  of  errors,  and  all  arga- 
ments  of  either  party,  shall  be  served  on  the  opposite  party  withm  the  time  allowed 
for  filing  the  same. 

Rule  94. — Such  service  shall  be  made  personally  or  by  registered  letter. 

BuLE  96. — Proof  of  personal  service  shall  be  the  written  acknowledgment  of  the 
party  served  or  the  affidavit  of  the  person  making  the  service  attached  to  the  papers 
served,  and  stating  time,  place,  and  manner  of  service. 

BOLK  96.— Proof  of  service  by  registered  letter  shall  be  the  affidavit  of  the  person 
mailing  the  letter  attached  to  a  copy  of  the  post-office  receipt. 

There  is  no  showing  made  in  this  case  of  a  compliance,  or  even  an 
attempted  compliance  with  these  requirements.  The  record  should 
affirmatively  show  that  the  requirements  of  the  Bules  of  Practice  have 
been  met.  The  contention  that  the  lack  of  notice  should  be  made,  to 
appeaor  by  affidavit,  cannot  be  entertained.  This  would  be  to  require 
a  party  to  establish  a  negative. 

This  Department  will  not  consider  an  appeal  in  the  absence  of  notice 
thereof  to  the  opposite  party,  and  due  proof  thereof. 

Town  of  Jennings  v.  McFarlain  (13  L.  D.,  4), 

Crawford,  et  al.  v.  Dickinson,  et  al.  (13  L.  D.,  574), 

Hennessey  Townsite  (14  L.  D.,  452). 

XJnder  the  authority  of  these  decisions  the  appeal  in  this  case  cannot 
be  entertained ;  therefore  the  motion  to  dismiss  must  be  sustained^  and 
said  appeal  is  hereby  dismissed. 


timber  cuiitusb  proof-act  of  march  8»  1808. 

Fancy  D.  Smyth. 

Under  the  amendatoTy  act  of  March  8, 1893,  final  timber  cnltare  proof  may  be  ac- 
cepted without  regard  to  the  age  and  size  of  the  trees  growing  on  the  land,  if 
it  is  shown  that  the  entryman  has,  in  good  faith,  planted  and  onltivated  trees 
thereon  for  eight  years. 

First  AsHatant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  April  20^  1893. 

I  have  considered  the  appeal  of  Kancy  D.  Smyth  from  your  judg- 
ment of  January  30, 1892,  rejecting  her  final  proof  on  timber  culture 
entry  No.  3937,  made  by  William  S.  Smyth,  now  deceased,  for  the  SW. 
i  of  Sec.  31,  T.  33  N.,  E.  20  W.,  Valentine,  Nebraska. 

The  record  shows  that  a  proper  amount  of  breaking  and  cultivation 
was  done,  and  that  ten  acres  of  trees  were  planted  by  entryman  prior 
to  his  death  in  1886.    Since  then  the  replanting  and  cidtivation  of  trees 
has  been  performed  by  his  widow,  Nancy  D.  Smytlu 
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It  i6  shown  thatdaring  nearly  every  year  since  trees  were  first  planted 
they  have  been  killed  by  drought,  and  others  have  been  planted  in 
their  places.  At  the  time  of  making  proof,  June  16, 1891,  there  were 
on  each  acre  of  the  ground  planted  more  than  nine  hundred  liviog  trees, 
but  they  were  shown  to  be  small,  many  of  them  being  less  than  one 
year  old.  You  r^ected  her  proof,  holding  that  the  trees  were  too  small, 
and  had  not  been  cultivated  for  the  requisite  length  of  time,  and  yon 
suggest  that  she  may  save  her  claim  by  buying  it  by  virtue  of  the  pro- 
vision of  Sec.  1,  of  the  act  of  March  3, 1891  (26  Stat,  1095). 

She  has  appealed  from  your  judgment,  and  in  considering  the  case  1 
find  that  the  act  of  Congress  approved  March  3, 1893  (Public  No.  124), 
entitled '^  An  act  making  appropriations  for  sundry  civil  expenses  of 
the  Government  for  the  fiscal  year  ending  June  thirtieth,  eighteen  hun- 
dred and  ninety-four  and  for  other  purposes,"  amends  Sec.  1  of  the  act 
of  March  3, 1891  {supra)  by  adding  to  the  fourth  proviso  thereof  the 
following — 

And  promded  further,  That  if  trees,  seedB,  or  cnttings  were  in  good  faith  planted 
as  provided  by  law  and  the  same  and  the  land  apon  which  so  plant'Od  were  there- 
after in  good  faith  cultivated  aa  provided  by  law  for  at  least  eight  years  by  a  person 
qualified  to  make  entry  and  who  has  a  subsisting  entry  under  the  tim)>er  culture 
laws,  final  proof  may  be  made  without  regard  to  the  number  of  trees  that  may  have 
been  then  growing  on  the  land. . 

The  claimant  in  this  case  is  shown  to  have  planted,  replanted,  and  cnl 
tivated  the  trees  for  more  than  eight  years,  and  hence,  her  proof  being 
sufficient  to  show  the  same,  she  is  entitled  to  a  patent  under  the  law 
as  it  now  stands. 

The  law  having  been  amended  since  the  renditionof  your  judgment, 
and  upon  the  record  as  now  presented  the  applicant  being  entitled  to 
a  patent,  your  decision  must  be  reversed.  Said  proof  should  be  ai)- 
proved  and  patent  duly  issued  thereon. 


SBXTIiSMBNT  BIGHTS-IUBLiIN<|tTISHMBNT-SECONI>  Sin^BY. 

Keil  v.  Southabd. 

The  right  of  a  settler  who  Is  on  land  embraced  within  the  entry  of  another  attaches 
at  once  on  the  relinquishment  of  said  entry,  and  defeats  an  appUcation  to  enter 
filed  by  a  third  party  immediately  after  said  reUnquishment. 

A  pre-emption  claim  initiated  prior  to  the  act  of  March  2,  1889;  may  be  tranimnted 
under  section  2  of  said  act  to  a  homestead  entry,  notwithstanding  the  Uct  thit 
the  claimant  has  theretofore  perfected  a  claim  under  the  homestead  law. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Gener(^t 

Land  Office^  April  ^,  1893. 

On  the  25th  of  June,  1888,  Fred  A.  Keep  made  homestead  entry  fiff 
the  S.  i  of  the  NW.  J,  and  the  N.  i  of  the  S  W.  J  of  Sec.  8,  T.  11 8.,  R  ^ 
TV.,  Wa-Keeney  land  district,  Kansas.    He  relinquished  said  entry  on 
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the  17th  of  December,  1888,  on  which  day  Haviland  Southard  made 
timber  culture  entry  for  the  same  land. 

Prior  to  that  time,  to  wit,  on  the  4th  of  December,  1888,  William  J, 
Keil  presented  an  aHQdayit  of  contest  against  the  homestead  enl^y  of 
Keep,  alleging  abandonment,  and  a  general  charge  of  fraud.  His  appli- 
cation to  contest  was  rejected,  on  the  ground  that  the  charge  of  aban- 
donment was  prematurely  made,  and  the  charge  of  fraud  was  not  suffi- 
ciently specific.  He  appealed,  and  you  affirmed  the  decision  of  the  local 
officers.  In  the  same  letter,  you  approved  the  action  of  such  officers  in 
refusing  to  allow  the  protest  of  Keil  against  allowing  Keep  to  relinquish 
his  entry,  except  in  his  (Neil's)  favor. 

On  the  26th  of  December,  1888,  the  local  officers  rejected  the  pre- 
emption declaratory  statement  presented  by  Neil  for  this  land,  in  which 
he  alleged  settlement  thereon  prior  to  the  17th  of  December,  1888,  the 
date  of  Southard's  entry.  He  appealed  from  their  action,  and  yoa 
directed  that  a  hearing  be  had  to  determine  the  respective  rights  of  the 
parties. 

The  trial  took  place  on  the  5th  of  August,  1890,  and  on  the  27th  of 
that  month,  the  local  officers  rendered  their  decision  in  favor  of  Neil. 
On  the  3d  of  March,  1892,  you  affirmed  the  decision  of  the  register  and 
receiver  and  held  the  timber  culture  entry  of  Southard  for  cancellation. 

On  the  28th  of  August,  1891,  Neil  made  application  to  enter  the  tract 
under  the  homestead  laws,  in  case  his  contest  was  successful,  and  in 
your  decision  of  March  3, 1892,  you  held  that  inasmuch  as  he  had  here- 
tofore made  a  homestead  entry,  which  was  commuted  to  cash  entry 
Jane  20, 1888,  he  had  exhausted  his  rights  under  the  homestead  laws, 
and  could  not  be  permitted  to  make  another  entry  under  said  laws. 

From  this  part  of  your  decision  Neil  appeals,  claiming  that  you  erred 
m  rejecting  said  application,  which  should  have  been  granted  under 
the  provisions  of  the  second  section  of  the  act  of  March  2, 1889,  (25 
Stat.,  854). 

Southard  appeals  from  that  part  of  your  decision  which  holds  his 
timber  culture  entry  for  cancellation,  and  awards  the  land  to  Neil.  The 
case  is  therefore  before  the  Department  upon  the  appeal  of  both  par- 
ties to  the  controversy. 

The  relinquishment  of  Keep  was  not  the  result  of  any  act,  or  action 
on  the  part  of  Neil.  The  latter,  therefore,  has  no  equities  in  the  case, 
to  infloence  a  decision  in  his  favor,  and  must  depend  entirely  upon 
the  rights  secured  by  his  settlement  upon  the  land  prior  to  the  entry 
of  Southard. 

The  evidence  shows  that  Neil  went  upon  the  land  on  the  26th  of 
November,  1888,  and  commenced  digging  a  cellar.  He  also  worked 
upon  the  cellar  on  the  3d,  14th  and  15th  of  December,  and  from  nine 
until  half-past  ten  o'clock  in  the  forenoon  of  the  17th  of  that  month. 
The  17th  was  the  day  the  entry  of  Southard  was  made,  at  ten  o'clock 
in  the  forenoon.    Neil  was  therefore  at  work  excavating  the  cellar,  at 


388  DECISIONS  BELATING  TO   THE  PUBLIC  LANDS. 

the  very  hour  that  Keep^s  reliaqaishment  was  filed,  and  Southard's 
entry  was  made.  Over  this  cellar  he  erected  a  house,  twelve  by  four- 
teen feet  in  dimensions^  completing  the  same  on  the  2d  of  January, 
1889.  He  furnished  it,  and  established  his  residence  therein  the  next 
day,  from  which  time  he  slept  there  continuously.  Being  a  single  man, 
he  took  his  meals  elsewhere,  except  at  rare  intervals,  when  he  would 
cook  and  eat  at  his  own  house. 

Had  the  entry  of  Keep  remained  intact,  and  been  followed  by  M 
compliance  with  law,  Keil  would  have  gained  no  rights  by  his  settle- 
ment. The  moment  Keep's  entry  was  canceled,  however,  the  land 
became  subject  to  settlement  or  entry,  and  the  rights  of  Keil  attached. 

An  application  to  enter  land  confers  no  greater  rights  than  settle- 
ment, and  gives  to  the  applicant  no  claims  superior  to  those  of  an  actual 
settler  upon  the  land  at  the  time  the  application  is  made.  Southard, 
therefore,  obtained  no  greater  claim  to  the  land  in  dispute,  by  present- 
ing his  application  to  enter  it,  on  the  17th  of  December,  1888,  than  he 
would,  had  he  gone  upon  the  land  that  day  and  begun  his  actual  settle- 
ment. Had  he  done  this,  there  is  no  question  but  that  his  rights  would 
have  been  inferior  to  those  of  Keil. 

In  the  case  of  Wiley  v.  Baymond  (6  L.  D.,  24G),  it  was  held  that  on 
the  relinquishment  of  an  entry,  the  right  of  a  settler,  then  residing  on 
the  land,  attaches  eo  inatantii  and  is  superior  to  that  of  a  homesteader 
who  enters  the  land  immediately  after  the  said  relinquishment  In 
the  case  of  Zaspell  v.  Kolan  (13  L.  D.,  148),  this  doctrine  was  carried 
to  the  extent  of  holding  that  ^^  a  timber  culture  entryman  who  files  a 
relinquishment,  and  thereux)on  applies  to  enter  the  land  under  the 
homestead  law,  cannot  thereby  defeat  the  adverse  right  of  a  settler 
who  is  residing  upon  said  land  at  the  date  of  the  relinquishment"  In 
that  case,  the  former  entryman  made  the  relinquishment,  with  no  intent 
or  purpose  to  abandon  the  land,  but  simply  to.  change  his  entry  fh)m 
timber  culture  to  homestead,  and  it  was  held  that  the  rights  of  an 
actual  settler  could  not  be  cut  off  by  such  change.  In  Fosgate  v.  Bell 
(14  L.  D.,  439),  all  the  cases  bearing  upon  the  question  are  collated  and 
discussed,  and  the  rule  laid  down  in  Zaspell  v,  Nolan  adhered  to. 

In  each  of  those  cases,  the  land  was  awarded  to  the  settler  who  was 
residing  upon  said  land  at  the  date  of  the  relinquishment.  It  may  be 
insisted  that  tbat  rule  would  not  award  the  land  in  the  case  at  bar 
to  Neil,  ns  he  was  not  residing  upon  the  land  in  dispute  at  the  date  of 
the  relinquishment  of  Keep's  entry.  It  is  true  that  his  house  was  not 
completed,  and  his  actual  residence  established  upon  the  land  until 
two  weeks  after  such  relinquishment,  but  the  Department  has  repea^ 
edly  held  that  residence  is  established  from  the  moment  that  the  setfJer 
goes  upon  the  land  with  the  bona  fide  intention  of  making  his  home 
there.  Humble  v.  McMurtrie  (2  L.  D.,  161) ;  Grimshaw  v.  Taylor  (4  L. 
D.,  330);  United  States  v.  Skahen  (6  L.  D.,  120);  Lulu  M.  Marshall  (d 
L.  D.,  258) ;  Franklin  v.  Murch  (10  L.  D.,  582),    It  must  be  held,  there- 
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fure,  that  Neil  comes  within  the  rale  laid  down  in  Fosgate  v.  Bell,  and 
the  cases  therein  cited* 

Id  Pooler  v.  Johnson  (13  L.  D.,  134),  it  was  held  that  the  notice  given 
by  settlement  and  improvement  extends  only  to  the  technical  quarter 
section  npon  which  they  are  located.  I  am  asked  to  apply  that  doctrine 
to  this  case,  and  to  hold  that  inasmuch  as  Neil's  improvements  were 
confined  to  the  N.  J  of  the  8W.  i  of  said  section  8,  the  notice  given  by 
such  improvements  did  not  extend  to  and  include  the  S.  i  of  the  N  W. 
^  of  said  section. 

In  view  of  the  fact  that  Keil  had,  prior  to  the  entry  of  Southard, 
filed  an  affidavit  of  contest  against  the  entry  of  Keep,  in  which  the 
whole  tract  was  described,  and  had  also  filed  notice  that  he  had  made 
settlement  upon  the  land,  accompanied  with  a  protest  against  the  relin- 
qaishment  of  Keep's  entry,  except  the  same  should  inure  to  his  beneflt| 
I  think  it  must  be  held  that  Southard  had,  or  might  have  had,  notice 
of  the  extent  of  Keil's  settlement  claim,  and  that  the  Pooler- Johnson 
doctrine  should  not  be  applied  to  the  case.   ' 

This  leads  to  the  affirmance  of  your  decision  of  March  3, 1892,  so  far 
as  the  appeal  therefrom  of  Southard  is  concerned,  and  leaves  for  con- 
sideration the  appeal  of  Neil  from  that  part  of  your  decision  in  which 
you  denied  him  the  right  to  change  his  pre-emption  filing  to  a  home- 
stead ent^,  on  the  ground  that  having  made  a  prior  homestead  entry, 
he  had  exhausted  his  rights  under  the  homestead  laws. 

The  proviso  to  section  2,  of  the  act  of  March  2, 1889,  (25  Stat.,  854), 

reads  as  follows: 

That  all  pre-emption  settlers  upon  the  public  lands  whose  claims  have  been  initi- 
ated prior  to  the  passage  of  this  act,  may  change  such  entries  to  homestead  entries, 
and  proceed  to  perfect  their  titles  to  their  respective  claims  under  the  homestead 
law,  notwithstanding  they  may  have  heretofore  had  the  benefit  of  such  law,  but 
such  settlers  who  perfect  .title  to  such  claims  under  the  homestead  law,  shaU  not 
thereafter  be  entitled  to  enter  other  lands  under  the  pre-emption  or  homestead  laws 
of  the  United  States. 

This  provision  of  the  statute  must  have  escaped  your  attention  when 
you  rendered  your  decision  in  the  case.  Keil's  claim  was  initiated 
prior  to  the  passage  of  the  act  of  March  2, 1889,  and  that  act  distinctly 
provided  that  all  pre-emption  settlers  thus  situated  might  change  their 
claims  to  homestead  entries,  and  perfect  their  titles  under  the  home- 
stead laws,  notwithstanding  they  had  previously  had  the  benefit  of 
such  law. 

That  part  of  your  decision  which  denied  to  N"eU  this  privilege,  was 
therefore  contrary  to  law,  and  is  hereby  set  aside,  and  he  will  be  per- 
mitted to  change  his  entry,  in  accordance  with  the  provisions  of  law 
cited.    Your  decision  is  modified  accordingly. 


390  DECISIONS  RELATING  TO  THE  PUBLIC  LANDS. 


PAYMENT— EXTENSION  OF    TIME-RESOLUTION    t>F    SEPTEMBEB    80, 

1890. 

Edward  W.  Sheldon. 

A  settler  who  is  anable,  by  reason  of  droutb,  to  plant  a  crop,  is  entitled  to  an  exten- 
sion of  time  within  which  to  make  payment  for  the  land. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  April  24, 1893. 

I  have  considered  the  appeal  of  Edward  W.  Sheldon,  involving  the 
SE.  i  of  Sec.  7,  T.  18  K,  R.  49  W.,  Sidney  land  district,  Nebraska. 

It  appears  that  on  May  5, 1890,  he  filed  a  pre-emption  declaratory 
statement  for  said  land,  alleging  settlement  May  3, 1890;  that  in  Octo- 
ber  following  the  local  officers  granted  him  a  leave  of  absence  for  one 
year,  under  the  act  of  March  2, 1889  (25  Stat.,  854).  Under  date  of 
April  13, 1892,  he  made  final  proof,  and  on  April  12, 1892,  the  local 
officers  transmitted  to  yon  his  affidavit,  duly  corroborated,  to  the  effect 
that  he  is  unable  to  pay  for  the  land,  on  account  of  his  failure  to  raise 
a  crop  in  1890,  because  of  the  severe  drouth,  and  asked  for  an  extension 
of  time  within  which  to  make  payment. 

June  21, 1892,  you  denied  the  petition ;  whereupon  he  appeals. 

A  joint  resolution  of  Congress,  approved 'September  30,  1890  (26 
Stat.,  684),  provides: 

That  whenever  it  shall  appear  by  the  filing  of  such  evidence  in  the  offices  of  any 
register  and  receiver,  as  shall  be  prescribed  by  the  Secretary  of  the  Interior,  that 
any  settler  on  the  public  lands,  by  reason  of  a  failure  of  crops  for  which  he  is  in  no 
wise  responsible,  is  unable  to  make  the  payment  on  his  homestead  or  pre-emption 
claim  required  by  law,  the  Commissioner  of  the  General  Land  Office  is  hereby 
authorized  to  extend  the  time  for  such  payment  for  not  exceedmg  one  year  from  the 
date  when  the  same  becomes  due. 

Under  date  of  October  27, 1890  (11  L,  D.,  417),  the  following  circular 
of  instructions  was  prescribed: 

Any  party  applying  for  the  extension  of  time  authorized  by  said  resolution  will  be 
required  to  submit  testimony,  to  consist  of  his  own  affidavit,  corroborated,  so  far  as 
possible,  executed  before  the  register  or  receiver,  or  some  officer  authorized  to  ad- 
minister oatiis  in  land  matters,  within  the  county  where  the  land  is  situated,  setting 
forth  in  detail  the  facts  relating  to  the  failure  of  crops,  on  which  he  relies  to  support 
his  application,  and  that  he  is  unable  by  reason  of  such  failure  of  crops  to  make  the 
payment  required  by  law. 

The  applicant  in  this  case  filed  his  application  for  an  extension  of 
time  to  make  payment  in  conformity  with  the  regulations  laid  down  in 
the  above  circular,  but  it  appears  that  you  denied  the  application,  for 
the  reason  that  there  was  no  failure  of  crops,  or,  in  other  words,  that 
the  resolution  above  quoted  only  affords  relief  in  cases  where  there  is  a 
failure  of  growing  crops. 

The  resolution  referred  to  is  remedial  and  should  receive  a  liberal 
construction.    It  authorizes  the  Secretary  of  the  Intciior  to  prescribe 
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tbe  evidence  which  the  applicant  mast  file  to  secore  relief,  and  in  this 
case  this  has  been  donie,  showing  that  by  reason  of  the  severe  drouth 
he  was  unable  to  break  the  ground  in  1890  to  produce  a  crop;  that 
from  May,  1890,  to  the  present  time,  he  has  resided  upon  the  land,  ex- 
cept when  absent  in  1891  by  permission;  that  he  has  a  good  house  aud 
bam,  and  ten  acres  broken  and  sown  to  wheat,  all  of  which  is  worth 
$200,  and  that  all  the  money  he  earned  during  his  leave  of  absence  has 
been  expended  on  the  place,  and  therefore  he  is  unable  to  make  pay* 
meat  for  the  land. 

Tlie  applicant  appears  to  have  complied  with  both  the  letter  and 
spirit  of  the  law,  and,  in  my  judgment,  his  inability  to  plant  a  crop  by 
reason  of  drouth  is  within  the  intent  of  the  resolution^  and  the  relief 
asked  for  should  have  been  granted. 

Your  decision  is  reversed. 


PBACXICE-AFFIDAVrr  OF  CONTEST- COBROBOBATXOK* 

Patterson  v,  Massey, 

AND 

Buckley  v.  Massey. 

The  local  offioers  are  warranted  in  reject'iDgan  affidavit  of  contest  if  it  Is  not  corrob- 
orated as  leqnired  by  tbe  rales  of  practice. 

If  an  affidavit  of  contest  is  made  npon  facts  within  the  knowledge  of  the  cont'Cstant 
it  may  be  corroborated  by  witnesses  who  base  their  statements  npon  information 
and  belief;  but  if  the  allegations  of  the  contestant  are  based  upon  information 
and  belief,  they  must  be  supported  by  one  or  two  witnesses  whose  statements  rest 
upon  facts  within  their  knowledge. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  April 

26  J  1893. 

By  yonr  letter  of  February  14, 1893,  you  transmitted  the  papers  in 
the  case  of  George  F.  Patterson  v,  George  W.  Massey,  on  the  appeal  of 
Patterson  from  your  decisions  of  September  28,  and  November  25, 1892, 
rejecting  his  application  to  contest  Massey's  commuted  cash  entry  for 
the  NW.  I  of  Sec.  34,  T.  12  K,  E.  3  E.,  Oklahoma  City  land  district, 
Oklahoma  Territory. 

On  tbe  20th  day  of  February,  1893,  said  case  was  made  special  by 
Secretary  Noble,  and  the  parties  notified. 

On  the  25th  day  of  March,  1893,  you  transmitted  the  appeal  of  Wil- 
liam H.  Buckley  from'your  decision  of  September  28, 1892,  denying  his 
application  to  contest  Massey's  said  entry  for  said  tract. 

The  record  shows  that  on  the  28th  day  of  February,  1891,  Massey 
made  homestead  entry  for  the  tract  j  that  on  the  5th  day  of  August, 
1892,  he  commuted  it  to  cash  entry;  that  on  January  2, 1892,  Buckley 
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filed  in  the  local  office  his  application  to  be  allowed  to  contest  said  en- 
try, which  was  rejected  by  the  register  and  receiver.  His  affidavit  is 
as  follows: 

bbfork  the  u.  8.  lakd  office,  oklahoma  ciit,  o.  t. 

Territory  of  Oklahoma, 

County  of  Oklahoma,  m. 

Personally  appeared  before  me,  Elva  C.  Barrows,  a  notary  public  in  and  for  OUft- 
homa  coonly,  Oklahoma  Territory,  William  W.  Buckley,  who  being  duly  awom  ac- 
cording to  law,  on  oath  states: 

I  am  acquainted  with  the  tract  of  land  embraced  in  the  H.  E.   of  George  W. 

Massey,  being  H.  G made  on  the    .    .    .    day  of    ...    ,    1891, 

at  the  U.  8.  Land  Office,  Oklahoma  City,  O.  T.,  for  theNW.  i.  Sec.  84,  Tp.  12,N.B.3 
W. ;  that  your  affiant  is  informed  and  verily  believes  that  said  entry  was  fraud nJeDt 
in  its  inception  and  is  held  for  speculative  purposes,  in  this:  That  on  the  'JOth  day 
of  April,  1889,  one  William  J.  McClure  made  H.  £.  for  the  above  described  tract  at 
the  U.  S.  Land  Office,  Guthrie,  I.  T.,  now  O.  T.,  said  H.  E.  being  H.  E.  425,  Guthrie 
series ;  that  after  the  making  of  said  H.  £.  and  prior  to  the  hearing  of  the  several 
contests  in  relation  to  the  same,  which  contests  are  hereinafter  more  specifically 
mentioned,  the  said  William  J.  McClure,  as  your  affiant  is  informed,  testified  in  a 
certain  contest  case  in  which  Carley  J.  Blanchard,  Vestal  Cook  and  Ewers  Whit« 
were  interested,  and  were  parties,  to  such  a  state  of  facts  as  under  the  rulings  of 
the  register  and  receiver  and  the  Commissioner  of  the  General  Land  Office  and  also 
the  Secretary  of  the  Interior,  received  since  the  said  entry  of  Massey 's  was  made, 
would  disqualify  him  from  making  or  holding  an  entry  within  tho  limits  of  the 
lands  declared  open  to  entry  and  settlement  by  the  President's  proclamation  of 
March  23, 1889,  and  the  act  of  Congress  of  March  2, 1889,  under  which  said  procla- 
mation was  issued;  that  after  said  ruling  had  been  made  and  promulgated,  as  before 
mentioned  the  said  William  J.  McClure  did  enter  into  a  fraudulent  and  collosive 
agreement  whereby  George  W.  Massey  was  to  make  a  fraudulent  purchase  of  said 
McClnre's  interest  in  said  claim,  which  interest  amounted  to  nothing  more  than  the 
improvements  he  had  placed  upon  the  land  for  the  fictitious  sum  of  thirty  thousand 
dollars,  said  payment  being  made  in  notes  signed  by  the  said  Massey  and  said  Massey 
at  that  time  being  a  man  of  moderate  means  and  not  solvent  if  said  collections  were 
demanded;  that  said  sale  and  transfer  was  accompanied  by  the  making  of  the  re- 
linqnishment  of  William  J.  McClure  to  his  said  H.  E.  No.  425,  which  relinquishment 
was  presented  simultaneously  with  the  application  of  Massey  to  enter  said  tract 
which  entry  was  allowed  and  receiver's  receipt  No.    .    •    .    issued  therefor;  that 
said  H.  E.  of  George  W.  Massey  was  fraudulently  made  as  your  affiant  is  informed 
and  verily  believes,  for  aud  in  the  interest  of  the  said  William  J.  McClare  and  for 
the  purpose  of  protecting  him  in  his  title  to  a  valuable  tract  of  land  lying  contin- 
gent to  Oklahoma  City,  O.  T.,  and  for  speculative  purposes,  as  is  fuUy  shown  from  the 
price  paid,  and  not  for  agricultural  purposes;  that  since  the  making  of  the  entry  o/ 
the  said  George  W.  Massey  said  William  J.  McClure  has  continued  to  reside  in  the 
same  house  occupied  by  him  on  said  tract  and  has  used  said  dwelling  house,  cor- 
rals, out-buildings  and  other  appurtenances  as  his  home,  claiming  to  be  a  tenant  of 
the  said  Massey's ;  that  Okhihoma  City,  a  city  of  several  thousand  inhabitants  is 
located  upon  the  S.  E.  i,  and  the  south  half  of  the  NE.  i  of  Sec.  32,  Tp.  12  N.,  R.  3 
W.,  and  immediately  west  of  the  south  portion  of  the  tract  covered  by  the  said  fl. 

E.  No of  George  W.  Massey's ;  that  prior  to  the  making  of  the  said 

entry  of  said  Massey's  and  since  said  entry  was  made,  the  relations  of  the  said  Wil- 
liam J.  McClure  and  George  W.  Massey  have  been  close  and  intimate;  all  of  which 
statements  are  made  upon  information  and  belief,  as  obtained  from  parties  who  he 
believes  to  be  reliable;  that  John  B.  Koonce,  who  filed  affidavit  of  contest  No. 
....    Guthrie  series,  against  the  entry  of  said  William  J.  McClure  before  men- 
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tionedi  and  InTolTing  the  above  described  tracts  U  disqualified  from  taking  the 
same  or  from  makiag  entry  tbereon,  for  the  reason  that  the  said  Koonce  as  yonr 
affiant  is  informed  and  yerily  believes,  did  enter  npon  and  oocnpy  a  portion  of  the 
lauds  declared  open  to  entry  and  settlement  by  the  act  of  Congress  of  March  2, 1889, 
and  the  President's  proclamation  dated  March  2$,  1889,  issued  thereunder;  that  Wil- 
liam P.  Slavens  who  filed  affidavit  of  contest  No Guthrie  serieSiSga  lost 

the  H. E.  of  William  J.  McClore  above  named  and  against  the  tract  of  land  above 
described,  is  as  your  affiant  is  informed  and  verily  believes  disqualified  from  either 
claiming  or  entering  said  tract  for  the  reason  that  he  did  enter  upon  and  occupy  a 
portion  of  the  lands  declared  open  to  entry  and  settlement  by  the  act  of  Congress  of 
March  2,  1889j  and  the  President's  proclamation ,  dated  March  23, 1889,  issued  there- 
under, eontrary  to  law,  all  of  which  statement4,  made  upon  information  and  belief, 
derived  from  reliable  sources,  your  affiant  asks  to  be  allowed  to  prove  at  such  time 
and.  place  as  may  be  named  by  the  register  and  receiver  or  the  Hon.  Commissioner 
of  the  General  Land  Office  for  a  hearing  in  said  cause,  and  asks  to  be  allowed  to 
prove  said  allegations,  and  that  the  H.  E.  of  George  W.  Massey  be  canceled,  the  con- 
testa  of  Koonce  and  Slavens  be  dismissed  and  your  affiant  be  awarded  the  prefer- 
ence right  of  entry  under  the  act  of  May  14,  1880,  he,  your  affiant  to  pay  the  ex- 
penaee  of  such  hearing. 

William  H.  Buckley. 

Sabscribed  and  sworn  to  before  me,  this  10th  day  of  September,  1891. 

Elya  C.  Barrows, 

Notary  Pullio. 
(My  commission  expires  April  14, 1895.) 

Terbitort  of  Oklahoma, 
Oklahoma  County^  m. 
Personally  appeared  before  me,  E.  C.  Hamill,  who  being  duly  sworn  upon  oath 
says  that  he  has  read  the  foregoing  affidavit  of  William  H.  Buckley  and  knows 
the  contents  thereof,  that  they  are  true,  to  the  best  of  his  knowledge  and  belief. 

£.  C.  Uamill. 

Subscribed  and  sworn  to  before  me  this  7th  day  of  January,  1892. 

Hugh  H.  Hillmax, 

Notary  Pullio, 
(Com^Ex.  Dec.  29, 1894.) 

Buckley  appealed  from  the  action  of  the  register  and  receiver  to  yon. 

On  the  8th  day  of  Angast,  1892,  Patterson  filed  an  application  to 
contest  Massey^s  cash  entry;  that  on  the  28th  day  of  September,  1892, 
you  considered  Buckley's  appeal  from  the  rejection  of  his  application 
to  contest,  and  affirmed  the  judgment  of  the  register  and  receiver  de- 
nying it;  that  on  the  same  day  you  considered  Patterson's  application 
to  contest  said  entry,  and  denied  it;  that  a  motion  for  review  of  said 
decision  was  filed  by  Patterson,  and  on  the  25th  day  of  November, 
1892,  said  motion  was  denied  by  you. 

From  your  actions,  as  above  outlined,  Buckley  and  Patterson  both 
appeal. 

While  these  appeals  present  two  separate  and  distinct  cases  yet  as 
they  both  seek  to  assail  Massey's  entry,  I  have  thought  best  to  con- 
sider them  both  together  and  determine  the  question  involved  in  them 
in  one  decision. 

Inasmuch  a^  Buckley's  application  was  filed  first  in  point  of  time, 
his  application  will  be  disposed  of  first.    The  local  officer's  action  is 
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endorsed  on  the  back  of  his  application  as  follows:  "Rej.  foi  the  rea- 
son that  the  same  is  not  properly  corroborated.  Fee  tendered  Jan.  7, 
1892,  30  days  for  appeal."  This  affidavit  was  sworn  to  by  Buckley  on 
the  10th  day  of  September,  1891,  nearly  four  months  before  it  was  filed 
in  the  local  land  office;  it  was  filed  there  on  the  2nd  day  of  January, 
1892,  and  at  the  time  it  was  filed  it  was  not  in  any  way  corroborated, 
for  that  which  was  evidently  intended  as  a  corroboration  of  it  consists 
of  a  written  statement,  endorsed  on  the  affidavit,  made  by  B.  G.  Hamill 
and  sworn  to  by  him  on  the  7  th  day  of  January,  1892,  the  day  the  local 
officers  passed  upon  and  rejected  the  affidavit;  it  does  not  appear  veiy 
clearly  whether  Hamill's  statement  was  endorsed  upon  it  before  or 
after  the  same  was  acted  upon  by  the  local  officers,  but  it  may  very 
reasonably  be  concluded  that  at  the  time  they  acted  upon  the  contest 
affidavit,  Hamill's  statement  was  not  endorsed  upon  the  paper,  and  il 
this  were  so,  then  there  was  nothing  to  corroborate  Buckley's  affi- 
davit at  the  time  they  acted.  In  their  action  they  simply  exercised 
their  discretion,  and  in  order  to  have  their  action  reversed,  it  is  incum- 
bent upon  Buckley  to  show  that  they  abused  such  discretion,  which 
the  party  complaining  fails  to  do. 

The  local  officers  are  justified  in  rejecting  an  affidavit  of  contest  if  it 
is  not  corroborated,  as  required  by  the  rules  of  practice.  Farmer  i;. 
Moreland  (8  L.  D.,  446) ;  Atlantic  and  Pacific  B.  B.  Go.  v.  Armijo  (9  L. 
D.,  427). 

It  is  practically  conceded  by  counsel  for  Buckley  in  their  argument 
that  the  above  cited  cases  are  conclusive  in  a  case  where  there  is  no 
corroborating  affidavit  filed,  but  they  claim  that  Buckley's  affidavit 
was  corroborated  by  the  sworn  statement  of  Hamill,  at  the  time  the 
local  officers  acted  upon  it,  and  you  seem  to  have  taken  this  view  of  it 
in  the  decision  appealed  from. 

While  I  take  adiflferentviewof  the  case  in  this  respect,  yet  inasmuch 
as  counsel  for  Buckley  have  elaborately  argued  the  case  upon  the  theory 
that  HaniilFs  sworn  statements  were  a  sufficient  corroboration  under 
the  rules  of  practice,  aod  have  cited  departmental  decisions  which  they 
claim  sustain  their  theory,  I  will  briefly  consider  the  case  and  authori- 
ties relied  on  by  them,  upon  the  theory  that  Hamill's  statements  were 
before  the  local  officers. 

You  found  that  the  allegations  in  Buckley's  petition,  if  proven, 
would  not  warrant  a  cancellation  of  the  entry,  and  I  am  inclined  to 
adopt  your  view  of  it;  yet,  conceding  this  to  be  erroneous,  it  does  not 
follow  that  there  was  error  in  rejecting  it. 

In  Paulson  v.  Owen  (15  L.  D.,  114),  it  was  held  that  an  affidavit  ot 
contest  may  be  based  on  the  information  and  belief  of  the  contestant. 
There  the  affidavit  was  corroborated  by  the  affidavit  of  one  witness 
stating  material /acte  within  the  actual  knowledge  of  the  affiant. 

In  the  case  of  Bpps  v.  Kirby  (15  L.  D.,  300),  the  contest  was  insti- 
tuted against  a  desert  land  entry;  the  affidavit  alleged  that  the  land 


DECISIONS  RELATING  TO   THE  PUBLIC  lANDS  395 

covered  by  said  entry  was  in  no  respect  desert  land.  This  affidavit 
was  corroborated  by  two  witnesses  who  swore  that  they  knew  its  con- 
tents, and  that  they  knew  the  land  involved,  and  believed  the  state- 
ments in  the  affidavit  to  be  trne. 

In  Hyde  et  al  v.  Warren  et  al  (14  L.  D.,  576),  the  Department  found 
that  the  contest  affidavit "  was  sufficiently  corroborated,^  without  set- 
ting out  at  length  the  facts  upon  which  the  finding  was  made. 

In  the  same  case  on  review  (15  L.  D.,  415),  it  was  said — 

The  corroborating  affidavitB  in  this  case  are  somewhat  loosely  drawn,  bnt  it  Is  not 
difficult  to  conclade  that  they  aver  the  truth  of  the  charges  in  the  contest  affidavit. 
After  this  further  consideration  of  the  question,  I  can  bnt  reaffirm  the  statement  in 
the  original  decision,  that  this  affidavit  is  sufficiently  corroborated. 

In  this  case  Buckley's  affidavit  itself  is  based  upon  information  and 
belief  that  the  entry  was  fraudulent  in  its  inception ;  HamilFs  corrobo- 
rating statements  are  ^^that  he  has  read  the  foregoing  affidavit  •  •  • 
•  .  .  and  knows  the  contents  thereof,  that  they  are  true  to  the  best 
of  his  knowledge  and  belief.''  This  only  amounts  to  an  averment  that 
he  is  informed  and  believes  that  Buckley  has  been  informed  and  that 
Buckley  believes  the  charges  made  in  his  contest  affidavit  to  be  true. 
Such  an  averment  cannot  be  properly  held  as  a  corroboration,  either 
within  the  spirit  or  letter  of  the  rule  of  practice,  which  requires  the 
contest  affidavit  to  be  accompanied  by  the  affidavits  of  one  or  more 
witnesses  *<  in  support  of  the  allegations  made."  See  Eule  3  of  Eules 
of  Practice. 

The  allegation  that  said  entry  was  fraudulently  made ;  that  the  entry- 
man  was  disqualified,  and  the  other  charges  made  by  Buckley  on  infor- 
mation and  belief,  are  in  no  wise  supported  by  the  fact  that  Hamill's 
knows  what  such  allegations  are  and  believes  them  to  be  true.  The 
rules  require  the  contestant  to  fully  set  forth  the  facts  which  constitute 
the  grounds  of  contest,  which  may  be  done  upon  the  information  and 
belief  of  the  contestant;  but  these  allegations  must  be  supported  by 
one  or  more  witnesses.  When  the  affidavit  itself  is  made  upon  facts 
within  the  knowledge  of  the  contestant,  they  may  be  supported  by  wit- 
nesses who  base  their  statements  upon  information  and  belief;  when 
the  allegations  of  the  affidavit  itself  are  based  upon  the  information 
and  belief  of  the  contestant,  they  must  be  corroborated  by  one  or  more 
witnesses  whose  statements  must  be  based  upon  facts  within  their 
knowledge,  and  not  upon  mere  information  and  belief.  For  the  fore- 
going reasons  your  judgment  dismissing  Buckley's  i)etition  to  contest 
is  affirmed. 

This  brings  me  to  the  consideration  of  the  application  of  Patterson 
to  contest  Massey's  entry,  which  was  filed  in  the  local  office  August  8, 
1892,  and  transmitted  to  you  accompanied  with  a  report  of  the  receiver, 
in  which  he  stated  that: 

We  have  carefnUy  considered  this  matter  and  recommend  that  the  application 
to  contest  be  denied.  The  proof  is  rejiular  in  nil  respects,  and  in  our  opinion  per- 
Diission  to  contest  in  this  case  is  oul^  aaked  for  the  purpose  of  annoyance  and  delay. 


396  DECISIONS  RELATING  TO   THE  PUBLIC  LANDS. 

in  the  bope  of  thereby  being  able  to  procnre  money  from  the  parties  who  pnrchaMd 
th")  land.  We  personally  know  the  defendant,  and  from  his  appearance  it  is  oar 
opinion  he  will  live  bnt  a  few  months  at  most.  He  is  one  of  oar  best  eitizens,  and 
we  think  his  entire  connection  with  the  tract  of  laud  has  been  in  good  faith.  If 
permission  to  contest  is  granted  in  this  case,  we  believe  it  will  be  far  reaching  in  iU 
influence  for  evil,  as  we  have  in  this  city  a  class  of  men  who  will  consider  this  ciue 
a  precedent,  and  who  will  annoy  and  harass  every  man  who  makes  final  proof  on 
valuable  claims  in  our  land  district. 

The  affidavit  of  contest  sets  forth  that  Patterson  is  well  acquainted 
with  the  tract  embraced  in  Massey's  entry,  and  that  affiant — 

Has  been  informed  and  believes,  and  so  states  upon  oath,  that  said  final  proof  waa 
fraudulently  and  illegally  made,  and  in  violation  of  the  oaths  in  said  final  proof  in 
this,  to  wit:  That  the  said  George  W.  Massey  did  prior  to  said  final  proofs  enter 
into  a  fraudulent  and  illegal  contract  and  agreement  with  one  C.  W.  Price  and 
others,  by  the  terms  and  conditions  of  which  and  for  valuable  considerations  the 
said  Massey  agreed  to  make  final  proof  on  said  tract  and  to  convey  a  portion  of  said 
tract  to  the  said  C.  W.  Price  and  others,  by  good  and  sufficient  deed  of  warranty. 
That  said  George  W.  Massey  has  already  received  a  portion  of  the  consideration  on 
said  contract,  and  that  said  contract  is  in  full  force  and  effect.  That  the  statements 
made  in  said  final  proof,  under  oath,  that  said  Massey  had  not  contracted  to  sell,  or 
alienate  any  portion  of  said  tract,  was  made  contrary  to  the  true  facts,  and  renden 
his  final  proof  fraudulent  and  void,  and  this  the  contestant  asks  permission  to  prove 
at  such  time  and  place  as  may  be  named  for  a  hearing  for  said  cause,  he  the  contest^ 
ant,  paying  such  expenses  of  said  hearing  as  are  by  law  required. 

At  the  same  time  and  place  Seymour  S.  Price  appeared  and  npon 
oath  stated: 

That  he  has  heard  read  the  within  affidavit  of  G.  F.  Patterson  and  knows  the  con- 
tents thereof,  and  that  the  things  and  matters  therein  stated,  so  far  as  related  to  C. 
W.  Price,  are,  to  his  own  personal  knowledge,  true. 

Afterwards,  on  the  Slst  day  of  October,  1892,  Patterson  filed  a  sup- 
plemental affidavit,  in  which  he  alleges  that  Massey  was  not  a  quali- 
fied entryman  at  the  date  said  entry  was  made,  and  that  said  home- 
stead entry  was  illegal  and  void,  for  the  reason  that  Massey  entered 
the  territory  of  Oklahoma  prior  to  noon  on  April  22, 1889,  contrary  io 
law.    This  affidavit  is  corroborated  by  Henry  Overman. 

This  supplemental  affidavit  was  made  after  you  had  denied  his  origi 
nal  application  and  was  forwarded  by  yon  to  the  Department.  You 
denied  Patterson's  original  application  npon  the  authority  of  Aldricli 
V.  Anderson  (2  L.  D.,  71).  Said  case  has  not  been  followed  by  the 
Department,  but  has  been  practically  overruled.  See  Molinari  f. 
Scolary  (15  L.  l5.,  201). 

I  am  satisfied  that  Patterson's  original  affidavit  states  facts  sufficient 
to  warrant  an  investigation  of  the  matters  it  charges  under  the  rulings 
of  this  Department,  as  to  the  bona  fides  of  Massey's  entry.  The  same 
is  true  of  his  supplemental  affidavit.  They  are  both  sufficiently  cor- 
roborated under  the  rules  of  practice.  It  follows  that  you  erred  ifl 
denying  his  application.  The  pai>ers  in  the  case  are  herewith  returned 
with  the  direction  that  you  order* a  hearing  upon  Patterson's  applica- 
tion with  the  least  possible  delay,  before  the  local  officers  of  the  proper 
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land  office,  nnder  the  rales  of  practice.  Fpou  the  testimony  taken 
thereat  the  local  officers  will  adjadicate  the  case  without  delay  and  it 
will'  take  the  nsnal  course. 

Yon  forwarded,  without  action  on  your  part,  the  papers  in  the  case 
of  the  rejected  application  of  one  James  Oraham  for  the  land  involved 
in  this  case,  which  was  transmitted  by  the  register  and  receiver  to  you 
on  the  nth  day  of  January,  1893.  The  papers  in  the  Graham  matter 
are  herewith  returned  with  the  direction  that  action  thereon  be  sus- 
pended  until  the  case  of  Patterson  v,  Massey  is  finally  disposed  of  and 
then  for  proper  action  by  you. 


TOWN  SITE  APPROPRIATION— 8CBIP  LOCATION. 

MoGhesney  et  al.  V.  Aberdeen  et  al. 

One  who  !b  not  a  party  in  interest  is  not  entitled  to  be  heard  on  appeal. 

The  mere  fact  that  a  tract  of  land  has  been  inclnded  within  the  corporate  limits  of 
a  city  or  town,  does  not  prevent  entry  of  the  same  nnder  the  general  land  laws, 
proyided  that  it  can  not  be  entered  as  a  town  site  by  the  municipal  authorities. 

Land  actnaUy  settled  upon,  and  used,  and  occupied  for  town  site  purposes  is  not  sub- 
ject to  scrip  location. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office^  April 

26 J 1893. 

I  have  considered  the  case  of  John  T.  McChesney  and  Joseph  M. 
Kean  v.  The  City  of  Aberdeen,  Abner  0.  McAllister,  Harry  B.  Brooke, 
Helen  M.  Smith,  and  Peter  O.  Arten,  involving  the  SE.  J  of  Sec.  14, 
T.  123,  B.  64  W.,  Aberdeen,  South  Dakota. 

Ton  rejected  the  claims  of  the  city  of  Aberdeen,  McAllister,  Brooke 
Smith  and  Arten,  and  awarded  the  land  to  McChesney  and  Kean 
nnder  their  applications  to  locate  Porterfield  scrip.  McAllister  has 
appealed. 

Lyman  0.  Dayton  was  not  a  party  to  the  case  before  your  oflBce ; 
he  has,  however,  filed  an  appeal  from  yonr  decision,  and  has  also  filed 
what  he  denominated  a  motion  and  petition  for  a  review  and  recon- 
sideration of  the  decision  of  my  predecessors.  Secretary  Noble,  Acting 
Secretary  Maldrow  and  Secretary  Vilas,  and  to  reinstate  his  home- 
stead entry  No.  3823  for  the  above  tract  of  land. 

It  is  proper,  in  view  of  this  action,  that  some  statement  be  made  in 
relation  to  the  entry  and  claim  of  said  Lyman  0.  Dayton. 

He  made  homestead  entry  for  this  laud  September  25, 1884. 

This  entry  was  allowed  under  the  decision  of  Acting  Secretary  Jos- 
lyn,  dated  August  8, 1884  (11 0.  L.  O.,  202),  upon  the  ground  that  Day- 
ton had  filed  the  first  application  to  make  entry  in  connection  with  his 
contest  against  the  former  entry  of  Scott  for  said  land.  On  a  motion 
for  review  of  this  decision,  filed  by  James  R.  Dayton,  a  party  in  inter 
est,  my  predecessor,  Secretary  Lamar,  under  date  of  March  9, 1885, 


398  DECISIONS    RELATING   TO   THE   PUBLIC   LANDS. 

ordered  a  hearing  between  said  Lyman  G.  and  James  B.  Dayton.  This 
order  was  as  follows : 

It  should  be  observed  that  in  this  case  the  real  contest  lies  between  James  B.  and 
Lyman  C.  Dayton,  and  that  the  finding  in  favor  of  the  latter  rested  on  the  reoord  u 
it  reached  this  Department. 

It  has,  however,  been  persistently  alleged  on  the  behalf  of  the  said  Daytons  that 
the  record  in  some  particulars  iras  incomplete,  and  this,  taken  in  connection  with 
other  claims  asserted  by  the  said  contesting  parties,  on  which  there  is  no  evidence 
to  warrant  action,  has  made  it  advisable,  to  order  a  hearing  with  speoial  refereoce 

to  the  following  points : 

1.  As  to  the  time  when  an  application  to  enter  the  tract  in  dispute  was  first  ftled 

by  either  of  the  said  Daytons,  the  nature  of  such  application  and  why  made. 

2.  As  to  whether  James  R.  Dayton  applied  to  amend  his  application  to  enter  the 
said  tract  and  take  the  same  under  the  homestead  law. 

3.  As  to  any  improvements  made  by  either  of  the  contesting  parties  upon  said 
land,  the  extent  and  nature  of  the  same,  and  when  made,  as  well  as  the  location  of 
such  improvements  with  reference  to  the  legal  subdivisions  of  the  quarter  section. 

4.  As  to  the  residence  upon  said  tract  or  occupation  thereof  by  either  of  the  said 
Daytons,  when  commenced  and  to  what  extent  maintained. 

You  will  therefore  order  a  hearing  in  accordance  writh  the  foregoing. 

As  the  result  of  the  hearing  held  under  this  order,  the  local  officers 
found  that 

neither  James  B.  Dayton  nor  Lyman  C.  Dayton  have  any  valid  right  either  in  law 
or  equity  to  this  tract  of  land;  that  all  their  pretended  and  assumed  rights  either  of 
record  or  otherwise  should  be  canceled  and  set  aside,  and  the  land  held  open  to  the 
first  legal  applicant. 

Your  predecessor  affirmed  the  decision  of  the  local  officers,  finding 
in  effect  that  the  contests  initiated  by  both  the  Daytons  were  specuift- 
tive  and  hence  of  no  effect. 

On  appeal  to  this  Department  Acting  Secretary  Muldrow  found  that 
the  decision  of  the  Department  dated  August  8, 1884,  which  allowed 
the  entry  of  Lyman  0.  Dayton  upon  the  grounds  that  he  had  filed  tiie 
first  application  to  enter  the  land  when  embraced  in  the  prior  timber 
culture  entry  of  Scott,  which  he  had  contested,  could  not  stand,  for  the 
reason  that  the  evidence  showed  that  he  had  not  filed  the  first  applicar 
tion  to  make  entry.  He  further  found  that  said  Dayton^s  action  was 
speculative,  and  that  he  had  not  at  any  time  intended  to  take  the  land 
for  bona  fide  settlement,  and  he  therefore  canceled  his  homestead  entry 
(6  L.  D.,  164). 

On  a  motion  for  review  my  predecessor,  Secretary  Vilas,  on  Pebrn* 
ary  25, 1889  (8  L.  D.,  248),  rendered  an  elaborate  decision,  in  which  he 
sustained  the  decision  of  Acting  Secretary  Muldrow.  In  this  decision 
it  was  expressly  held  that  the  entry  of  Dayton  was  invalid  at  incep- 
tion, and  that  it  was  properly  canceled,  and  that  by  "  due  process  of 
law." 

On  a  motion  for  re-review,  my  predecessor.  Secretary  Noble,  rmi^^ 
date  of  July  17, 1889  (9  L.  D.,  93),  sustained  the  decision  of  Secretary 
Vilas. 

The  government  is  a  party  in  interest  in  every  contest  relating  to 
public  lands,  in  so  far  as  seeing  that  the  requirements  of  the  law  ara 
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faithfally  observed.  This  is  a  principle  too  firmly  established  to  require 
discussion.  Bassell  t.  Gerold  (10  L.  D.j  18),  and  the  cases  therein 
cited.  When  this  principle  is  taken  into  consideration,  together  with 
the  order  issued  by  Secretary  Lamar,  there  can  be  no  doubt  but  that 
the  Department  was  fully  justified  in  passing  judgment  on  the  validity 
of  Dayton's  entry  at  its  inception,  as  well  as  upon  the  question  of  his 
complianoe  with  the  law  before  and  after  his  entry. 

There  is  really  nothing  new  in  the  motions,  petitions,  and  arguments 
advanced  by  Mr.  Dayton.  His  contention,  presented  in  various  forms, 
really  amounts  to  this,  that  his  entry  was  valid  at  inception,  and  that 
it  was  canceled  without  due  process  of  law ;  but  on  both  of  these  points 
the  Department  has,  after  careful  investigation  and  elaborate  argu* 
ment,  passed  judgment.  That  judgment  has  become  final  under  all 
the  rules  of  law  and  practice,  and  it  wiU  not  be  disturbed  at  this  late 
day;  hence  his  motion  and  petition  for  a  review  and  reconsideration  of 
the  decisions  of  my  predecessors  are  denied.  Dayton  was  in  no  way  a 
party  in  interest  before  your  oifice  in  the  case  decided  by  you,  and 
which  is  now  before  me,  and  he  had  no  right  of  appeal  therein.  His 
appeal  is  therefore  dismissed  without  further  consideration. 

In  your  decision  of  February  20, 1892,  you  rejected  the  application 
of  the  city  of  Aberdeen,  filed  through  its  mayor,  to  enter  this  land 
^'  as  an  additional  entry  to  the  townsite  of  Aberdeen."  The  ground  of 
this  rejection  is  stated  as  follows: 

The  city  of  Aberdeen  in  no  manner  owes  its  existence  to  tlie  townsite  laws  of  the 
United  States,  bat  was  incorporated  under  the  Territorial  laws  of  Dakota,  being 
located  wholly  on  private  lands.  As  such,  and  being  so  located,  the  city  of  Aber- 
deen cannot  exercise  any  functions  of  a  government  townsite. 

Without  passing  on  the  correctness  of  this  ruling,  it  .is  sufficient  to 
remark  that  the  city  of  Aberdeen  did  not  appeal  from  your  decision, 
but  it  does  not  follow  that  said  land  cannot  be  entered  under  the  town- 
site  laws  by  the  occupants  thereof,  provided  it  is  actually  inhabited,  oc- 
cupied and  used  for  townsite  purposes.  In  the  application  by  the 
townsite  of  Aberdeen  to  enter  the  land,  it  is  alleged  that  it  is  used  for 
townsite  purposes.    This,  of  course,  is  a  question  of  fact. 

Toa  rejected  the  pre-emption  claim  of  McAllister,  upon  the  ground 
that  the  land  was  included  within  the  incorporated  limits  of  the  city 
of  Aberdeen. 

He  appealed. 

It  is  the  ruling  of  the  Department,  that  the  mere  fact  that  a  tract  of 
government  land  has  been  included  within  the  corporate  limits  of  a 
city  or  town,  does  not  prevent  entry  of  the  same  under  the  general  land 
laws,  provided  that  said  tract  of  land  cannot  be  entered  as  a  townsite 
by  the  authorities  of  said  town  or  city.  Harper  v.  Grand  Junction  (on 
review)  (16  L.  D.,  127). 

Tour  decision,  therefore,  rejecting  the  claim  of  McAllister,  cannot  be 
sostaii^ed  on  the  ground  assigned  by  you;  it  does  not  follow,  however, 
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that  he  is  entitled  .to  enter  the  land.    That  will  depend  apon  the  fiacts 
connected  with  this  tract. 

You  awarded  the  land  to  McOhesney  and  Kean  upon  their  applica- 
tion to  locate  Porterfield  scrip  thereon.  This  decision  is  based  upon  the 
case  of  Lewis,  et  aL  v.  Town  of  Seattle,  et  al.  (1  L.  D.,  497),  in  which  it 
was  held  that: 

Said  scrip  may  be  located  npon  offered  or  nnoffered  land^  upon  land  within  tfae 
limits  of  an  incorporated  town,  and  that  no  mere  de  facio  appropriation  can  defeat 
or  preclude  the  location  of  the  same. 

While  it  is  trne  that  a  mere  de  faoto  appropriation  of  the  land  will 
not  prevent  the  location  of  scrip,  it  is  the  ruling  of  the  Department 
that  land  which  is  actually  settled  upon  and  used  and  occupied  for  town- 
site  purposes,  is  not  subject  to  scrip  location. 

It  will  thus  be  seen,  that  before  an  intelligent  decision  can  be  ren- 
dered in  this  case,  the  facts  in  relation  to  the  townsite  settlement  and 
occupation  of  this  land  must  be  ascertained. 

As  before  stated,  the  decisions  of  the  Department  on  the  claims  of  the 
Daytons  to  this  tract  of  land  have  become  final  and  conclusire;  yoa 
will,  however,  instruct  the  local  officers' to  order  a  hearing  in  relation 
to  the  land,  where  the  facts  in  reference  to  its  settlement,  occupation 
and  use  may  be  ascertained,  in  order  that  the  Department  may  have  a 
basis  upon  which  to  determine  its  future  disposal,  whether  it  should  be 
reserved  for  townsite  purposes,  or  whether  it  should  be  entered  as  a 
part  of  the  townsite  of  Aberdeen,  or  as  a  separate  townsite,  or  should 
be  awarded  to  the  pre-emption  claimant,  or  to  the  scrip  applicants. 
The  facts  are  not  known  to  the  Department,  and  before  an  intelligent 
and  just  decision  can  be  rendered,  the  facts  must  be  shown. 

As  soon  as  the  evidence  is  received,  the  case  should  be  made  special 
and  decided  by  you,  in  order  that  it  may  be  finally  disposed  ot 


TIMBER  LAKB-SETTIiESirEKT  RIGHT. 

BBUNET  et  Ali.  v.  TWIDLE. 

A  settlement,  not  made  in  good  faith,  bnt  for  the  purpose  of  securing  the  timher 
growing  on  the  land,  will  not  defeat  the  subsequent  application  of  another  to 
purchase  under  the  act  of  June  3, 1878. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office^  April  27^  1893. 

Oq  the  23d  of  April,  1839,  I^apoleon  Brnnet  filed  application  to  par- 
chase  the  W.  i  of  the  NE.  i,  and  the  W.  i  of  the  SB.  J  of  Sec.  36,  T.  36 
N.,  B.  7  E.,  Seattle  land  district,  Washington,  niider  the  provisions  of 
the  act  of  June  3, 1878,  (20  Stat.,  89).  On  the  same  day,  Edward  Mc- 
Keown  applied  tx)  purchase  the  east  half  of  both  said  quarter  sections, 
under  the  provisions  of  the  same  law. 
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On  the  26th  of  July,  1889,  Henry  J.  Twidle  made  homestead  entry 
for  the  NE.  ^  of  said  section,  and  offered  final  commutation  proof  in 
Bapx)ortof  his  entry,  on  the  20th  of  November,  of  the  same  year,  alleg- 
ing that  he  established  his  residence  on  the  tract  on  the  19th  of  March, 
1889. 

Both  Bmnet  and  McKeown  filed  protests  against  the  acceptance  of 
such  proof,  on  the  ground  that  the  tract  was  unfit  for  agricultural  pnr- 
XK>8e8,  and  only  valuable  for  its  timber. 

The  hearing  which  followed,  commenced  on  the  20th  of  April,  1890, 
and  ended  on  the  3Uth  of  that  month.  For  the  purposes  of  the  trial, 
the  cases  of  the  two  applicants  to  purchase  were  consolidated,  and  by 
stipulation,  the  claims  of  both  were  to  be  decided  upon  the  testimouy 
submitted. 

On  the  12tti  of  March,  1891,  the  local  officers  united  in  a  decision  in 
tAvoT  of  the  applicants  to  purchase,  holding  that  the  homestead  entry 
of  Twidle  was  made  for  speculative  purposes,  to  obtain  possession  of 
the  land  for  its  timber,  and  recommended  that  it  be  canceled. 

On  the  29th  of  March,  1892,  you  reversed  their  decision,  on  the 
ground  that  Twidle  was  a  bona  fide  settler,  and  had  improvements 
ux>on  the  land  on  the  23d  of  April,  1889,  and  that  the  act  of  June  3, 
1878,  provided  that  timber  land  entries  could  not  be  made  of  land  thus 
situated,  without  regard  to  its  character. 

Brunet  and  McKeown  unite  in  an  appeal  from  your  decision,  and 
thus  bring  the  case  to  the  Department. 

The  testimony  in  the  case  is  very  conflicting.  The  witnesses  on  the 
part  of  Twidle  testify  that  there  are  from  forty  to  sixty  acres  of  the 
land  which,  if  cleared  of  its  timber,  could  be  cultivated,  and  so  far  as 
they  know,  would  produce  such  agricultural  crops  as  are  grown  in  that 
part  of  the  State  of  Washington.  That  in  their  judgment,  the  soil  is 
sufficiently  good  for  that  purpose,  and  the  land  not  more  than  five  or 
six  hundred  feet  above  the  Skagit  river. 

On  the  other  side,  the  witnesses  testify  that  there  is  not  an  acre  in 
any  one  place  which  could  be  plowed,  and  not  more  than  five  or  six 
acres  on  the  whole  tract  which  could  be  cultivated,  if  all  the  small 
patches  with  good  soil  could  be'  concentrated.  That  the  balance  is  too 
rocky,  gravelly,  rough,  broken  and  steep  to  be  of  any  value  for  the 
ordinary  purposes  of  agriculture.  That  at  the  south  line  the  land  is 
about  twelve  hundred  feet  above  the  Skagit  river,  while  at  the  noith 
line  it  is  a  thousand  feet  higher.  That  people  in  that  section  do  not 
attempt  to  farm  land  situated  even  five  or  six  hundred  feet  above  said 
river. 

The  improvements  of  Twidle  consist  of  a  cabin  on  the  south-west 
comer  of  the  quarter  section,  an  acre  or  thereabouts  cleared,  so  far  as 
the  small  trees  and  brush  are  concerned,  a  half  acre  sown  to  grass  seedy 
and  eight  or  ten  small  apple  trees  planted. 
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-  The  large  trees  .upon  this  ^'  cleared"  ground  were  all  left  staudingi 
being  from  twenty- five  to  thirty-four  in  number,  according  to  the  count 
of  different  witnesses,  and  averaging  about  four  thousand  feet  of  timber 
to  the  tree.  It  was  shown  that  the  apple  trees  could  not  thrive  so  long 
as  they  were  overshadowed  by  the  large  fir  trees,  and  that  the  large 
trees  could  not  be  cut  down  without  injuring  or  destroying  the  apple 
trees. 

As  to  the  quantity  of  timber  or  lumber  on  the  tract,  the  witnesses 
differed  more  than  half!  Those  for  the  homesteader  estimated  the 
quantity  at  from  three  to  four  million  feet,  worth  twenty -five  cents  per 
thousand,  while  the  witnesses  for  the  applicants  to  purchase,  placed  the 
quantity  at  from  eight  to  ten  million,  and  the  value  at  from  fifty  to 
seventy-five  cents  per  thousand,  as  it  stood.  This  was  the  quantity  of 
merchantable  lumber,  excluding  that  which  would  be  damaged  or  de- 
stroyed by  felling  the  trees  upon  tbe  rough,  rocky  and  steep  ground. 

Twidle  claims  to  have  established  his  residence  upon  the  land  in  a 
house  built  by  him,  on  the  19th  of  March,  1889,  and  to  have  resided 
there  continuously  until  he  made  final  proof.  He  then  left,  and  did  not 
return  until  the  Saturday  before  the  hearing,  when  he  paid  a  visit  to 
the  tract.  He  does  not  explain  how  he  busied  himself  upon  the  land 
during  the  spring,  summer  and  fall  of  1889,  as  he  raised  no  crops  or 
garden  truck  and  did  not  sow  his  grass  seed  until  fall.  Ifotwithstand- 
ing  this  positive  testimony  by  Twidle  that  he  raised  nothing  on  the 
land  during  1889,  one  of  his  witnesses,  Philip  Neary,  testified  that  he 
saw  him  digging  potatoes  on  the  tract  in  the  fall  of  that  year.  This 
witness  was  largely  relied  upon  to  prove  the  agricultural  character  of 
the  land. 

All  the  witnesses  for  the  applicants  to  purchase,  testified  as  to  the 
temporary  character  of  the  cabin  erected  by  Twidle,  and  one  of  tbem, 
in  speaking  of  his  improvements,  said:  "I  should  judge  that  it  was  all 
fictitious;  there  is  nothing  there  that  would  be  permanent,  it  is  only 
just  a  sham;  there  is  nothing  done;  if  a  man  wa-s  going  to  live  there, 
he  would  want  some  place  to  live,  and  there  is  no  indication  of  perma- 
nency at  all."  This  statement  of  the  witness  Decatur,  was  not  contra- 
dicted by  any  witness  for  Twidle,  wlio  admitted  that  he  had  not 
attempted  to  live  in  the  house  in  the  winter. 

I  deem  it  unnecessary  to  allude  at  greater  length  to  the  testimony 
in  the  case.  The  field  notes  of  the  surveyor  who  surveyed  township 
36,  and  the  reports  of  the  special  agent  of  the  Department,  who  exam- 
ined the  land  prior  to  the  filing  of  the  plats  in  the  local  office,  show 
that  the  entire  township  is  mountainous,  unfit  for  agricultural  purposes, 
and  chiefly  valuable  for  timber. 

It  is  true  that  the  act  of  June  3,  1878,  which  provides  for  the  sale  of 
timber  land,  recognizes  the  right  to  appropriate  such  lands  under  the 
settlement  laws,  but  it  was  held  in  Porter  v.  Throop  (6  L.  D.,  691),  that 
settlements  on  lands  embraced  in  said  act,  should  be  closely  scrutinized, 
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as  the  character  of  the  land  may,  in  connection  with  other  facts  in  the 
case,  affect  the  question  of  the  settler's  good  faith. 

The  same  views  were  expressed  in  the  case  of  Wright  t?.  Larson  (TL, 
D.,  555).  In  that  case  it  was  said  that  "  a  settlement  to  be  bona  fide 
mnst  be  made  for  the  purpose  of  making  the  tract  a  home,  and  a  settle- 
ment for  the  purpose  of  securing  the  timber  on  the  land,  or  for  any- 
other  purpose  than  establishing  a  home,  is  not  bona  fide  settlement 
within  the  meaning  of  the  act  of  June  3,  1878."  In  that  case,  the 
Department  awarded  the  land  to  the  applicant  to  purchase,  reversing 
the  decisions  of  the  local  officers,  and  of  your  office,  which  had  given 
it  to  the  homesteader. 

In  the  case  at  bar,  the  local  officers  found  that  Twidle  was  not  a  bona 
fide  settler  upon  the  land,  and  that  he  did  not  make  his  homestead 
entry  for  the  purpose  of  making  his  home  upon  the  tract.  In  support 
of  this  finding,  they  refer  to  the  careful  manner  in  which  he  "  omitted 
to  cut  down  the  merchantable  trees  in  the  immediate  vicinity  of  his 
cabin,  but  with  an  eye  to  the  value  of  the  timber,  left  them  standing, 
whUe  he  cleared  out  the  undergrowth  and  planted  his  fruit  trees." 

In  the  case  of  Miller  v.  McMillen  (14  L.  D.,  160),  it  was  held  that 
"  the  presence  of  improvements  on  a  tract  of  land  will  not  exclude  the 
same  from  disposition  under  the  act  of  June  3, 1878,  where  said  improve- 
ments are  not  made  and  maintained  under  a  bona  fide  occupation  of 
the  land.'^  In  tliat  case,  your  decision,  which  awarded  the  land  to  the 
pre-emptor,  was  reversed  by  the  Department. 

All  the  facts  and  circumstances  of  the  case  at  bar,  convince  me  that 
Twidle's  was  not  a  bona  fide  settlement  upon  the  land  in  question,  for 
the  purpose  of  establishing  a  home  thereon,  but  that  it  was  a  colorable 
settlement,  made  with  a  view  of  securing  the  benefit  of  the  timber  upon 
the  tract.  I  think  the  local  officers  reached  a  correct  conclusion  in  the 
case,  and  the  decision  appealed  from  is  accordingly  reversed. 


CONTESTANT— TIMBER   CULTURE    CONTEST. 

Mitchell  v.  Salen. 

The  yalidlty  of  a  contest  is  not  affected  by  the  fact  that  the  contestant  is  a  minor. 
During  the  suspension  of  the  township  plat  a  timber  culture  entryman  is  excused 
from  compliance  with  law  in  the  matter  of  cultivation  and  planting. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oenerat 

Land  Office,  April  27y  1893. 

This  record  presents  the  appeal  of  Abram  Salen  from  your  decision, 
dated  December  23, 1891,  in  the  case  of  Arthur  B.  Mitchell  v.  Abram 
Salen,  involving  the  NW.  J,  Sec.  6,  T.  6  S.,  R.  44  W.,  Akron,  land  dis- 
trict, Oolorado. 

Salen  made  timber  culture  entry  for  said  tract  August  16, 1886,  at 
the  Denver  offtce.  On  August  19, 1889,  Mitchell  filed  a  contest  against 
said  entry  charging  failure  to  comply  with  the  law  in  the  matter  of  cul- 
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tivating  and  planting.    Upon  a  trial  had,  the  register  and  receiver 
found  for  the  contestant,  and  upon  appeal,  you  aflSrmed  their  judgment 

The  testimony  submitted  at  the  hearing  on  said  contest  is  sufficiently 
stated  in  your  said  decision,  and  shows  that  Salen  broke  ten  acres  of 
the  land  in  1888,  but  did  no  planting  or  cuitivation. 

It  is  urged  by  the  appellant,  however,  that  the  contestant  was  a 
minor  and  disqualified  as  a  contestant.  This  is  immaterial.  Under 
the  rulings  of  the  Department,  the  government  is  a  party  to  every  con- 
test and  can,  if  it  chooses,  act  upon  the  record  and  cancel  the  entry 
regardless  of  contestant's  qualifications. 

Counsel  for  appellant  also  alleged,  and  the  records  of  your  office  show, 
that  the  township  plat  was  suspended  May  12, 1887,  and  restored  by 
your  order  dated  June  20, 1889,  hence  it  is  urged  that  the  claimanf  s 
entry  should  not  be  canceled  '^  for  a  failure  to  comply  with  the  law, 
without  an  allowance  of  sufficient  time  after  the  completion  of  the  offi- 
cial survey,  and  giving  of  official  notice  of  the  same,  to  do  the  work 
required  by  law." 

In  the  case  of  John  Buckley  (10  L.  D.,  297),  and  in  that  of  Beley  f. 
Cook  (15  L.  B.,  215),  it  is  held,  in  effect,  that  during  the  suspension  of 
a  township  plat,  an  entryman  under  the  homestead  law  is  excused  firom 
compliance  with  that  law. 

The  rule  thus  laid  down  is,  by  analogy,  applicable  to  a  claimant  under 
the  timber  culture  law,  and  consequently  obtains  in  the  case  at  bar. 

As  the  record  shows  that  the  township  plat  was  suspended  more 
than  three  months  before  the  expiration  of  the  first  year  of  Saleivs 
entry,  and  that  Mitchell's  contest  against  said  entry  was  initiated 
within  about  two  months  after  its  restoration,  it  follows  that  Mitchell's 
contest  is  premature,  and  that  it  must  therefore  faiL 

Mitchell's  contest  is  accordingly  dismissed. 

Your  judgment  is  reversed. 

TIMBER  IiANI>— MARRIED  WOMAN-RES  JUDICATA. 

MERRITT  V.  Philp. 

The  doctrine  oi  res  judicata  is  not  applicable  in  the  absence  of  identity  in  the  persons 

and  parties. 
The  right  to  reinstatement  can  not  be  recognized  where  the  adverse  action  has 

become  final,  and  the  claim  of  another  intervenes. 
Land  covered  by  a  growth  of  timber  so  extensive  and  dense  as  to  render  the  tract 

as  a  whole  substantially  unfit  for  cultivation,  is  of  the  character  contemplated 

by  the  act  of  June  3,  1878. 
A  married  woman  who  is  authorized  by  the  law  of  the  State  to  purchase  and  bold 

realty  as  a  femme  sole,  is  qualified  to  enter  land  for  her  own  use  under  said  act 

of  1878. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office^  April  27^  1893. 

On  August  9,  1883,  Albert  Pbilp  filed  at  the  Stockton,  Cal.,  land 
oflace  his  declaratory  statement  (No.  12,023)  for  the  W.  J  of  the  NW.  J 
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of  Sec,  25,  and  the  B.  i  of  the  NB.  J  of  Sec.  26,  T.  6  8.,  E.  21  B.,  M.  D. 
M.,  alleging  settlement  July  30, 1883. 

On  August  20, 1883,  Benjamin  Merritt  filed  his  sworn  statement  (So, 
74)  to  purchase  said  tract  under  the  timber  act  of  June  3, 1878  (20  Stat., 
89). 

A  hearing  was  duly  had,  and  the  case  finally  came  by  apx)eal  to  this 
Department,  was  decided  March  3, 1885,  and  is  rex>orted  in  Merritt 
V.  Short  et  al  (3  L.  D.,  435).  Philp's  declaratory  statement  was  ordered 
canceled  because  he  had  removed  firom  land  of  his  own  to  reside  upon 
the  land  in  controversy,  in  violation  of  the  second  clause  of  section 
2260  of  the  Eevised  Statutes,  and  Merritt's  timber  land  application  was 
rejected  because  the  testimony  showed  ^<  that  the  land  is  not  of  such 
a  character  as  contemplated  in  said  act."  The  land  was  ''  held  subject 
to  entry  and  settlement  by  the  first  legal  applicant." 

On  March  21, 1885,  Philp  made  homestead  entry  (No.  4376)  for  said 
land,  and  relinquished  the  same  on  September  9, 1889,  when  he  made 
application  (No.  984)  for  said  tract  under  said  act  of  June  3, 1878,  and 
November  23, 1889,  was  set  for  taking  proof.  On  November  22,  1889, 
he  filed  his  abandonment  of  said  land,  and  his  wife,  Annie  Philp,  made 
timber  land  application  (No.  1213)  for  said  tract.  On  the  same  day 
Merritt  filed  an  affidavit  asking  that  he  be  allowed  to  contest  said  ap- 
plication of  Annie  Philp,  and  tendered  a  supplemental  application  to 
purchase  said  tract  under  said  act. 

On  November  30, 1889,  Annie  Philp  advertised  that  on  February  18, 
1890,  she  would  submit  proof  before  the  local  officers  to  establish 
her  claim  to  said  tract,  when  both  parties  appeared  and  submitted 
testimony. 

Ou  April  11, 1890,  the  local  officers  found  that  the  tract  is  timbered 
land,  and  not  agricultural  in  character,"  and  concluded  ^^  that  equity 
and  good  faith  require  that  the  original  T.  &  S.  No.  74  application  of 
Benjamin  Merritt  should  be  reinstated,  and  that  he  then  have  the  pref- 
erence right  during  ninety  days  thereafter  to  purchase  the  land  in  con- 
test." 

On  appeal,  by  letter  of  March  22, 1892,  you  reversed  the  decision  of 
the  local  officers,  rejected  Merritt's  supplemental  application,  and  held 
the  application  of  Annie  Philp  for  cancellation. 
Both  parties  have  appealed  to  this  Department. 
The  first  question  to  be  considered  relates  to  the  character  of  this 
land.  Is  it,  in  the  language  of  the  act  of  June  3, 1878,  "  valuable  chiefly 
for  timber,  but  unfit  for  cultivation!"  This  provision  has  recently  been 
construed  by  the  supreme  court  in  the  case  of  United  States  v.  Budd 
(144  IT.  S.,  154, 167),  in  which  the  rule  is  laid  down  that—"  The  chief 
value  of  the  land  must  be  its  timber,  and  that  timber  must  be  so  exten- 
sive and  so  dense  as  to  render  the  tract  as  a  whole,  in  its  present  state, 
substantially  unfit  for  cultivation."  Judged  by  this  rule,  the  land  must 
be  considered  "valuable  chiefly  for  timber,  but  unfit  for  cultivation," 
within  the  meaning  of  those  termi  as  used  in  said  act. 
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The  land  is  situated  at  an  altitude  of  over  5000  feet,  is  rocky  and  of 
granite  formation.  The  soil  is  shallow  aud  x)oor,  and  cannot  be  irri- 
gated on  account  of  its  altitude.  The  attempts  made  to  raise  crops 
thereon  have  all  failed.  The  season  for  raising  crops  is  short.  In  the 
winter  the  ground  is  covered  with  deep  snow.  The  tract  is  heavily 
timbered  with  pine,  fir,  and  cedar  trees,  and  was  variously  estimated 
to  be  worth  from  $2,000  to  $4,000  for  its  timber.  There  has  lately 
grown  up  a  greater  demand  for  timber  than  formerly,  and  a  lumber 
mill  has  been  .erected  within  a  quarter  or  half  of  a  mile  of  said  tract, 
and  a  greater  amount  of  lumbering  is  carried  on  now  than  a  few  years 
ago. 

The  decision  in  the  case  of  Merritt  v.  Short  et  al,  (supra)  is  not  bind- 
ing in  this  contest,  because  not  between  the  same  parties.  There  is 
not,  in  the  two  contests,  "identity  in  the  thing  sued  for,  in  the  cause  of 
action,  in  the  persons  and  parties,  and  in  the  quality  of  the  persons- 
concurrence  in  which  four  conditions  must  exist  in  order  to  make  a 
matter  res  judicata.^    Henry  T.  Wells  (3  L.  D.,  196, 199). 

Between  the  parties  to  the  present  contest,  the  character  of  the  land 
is  now  decided  for  the  first  time.  Neither  is  the  wife,  Annie  Pbilp 
bound  by  the  decision  in  the  former  contest  against  her  husband,  Albert 
Philp.  That  judgment  is  not  abar  to  her  application.  There  is  no  evi- 
dence that  he  has  any  interest  in  the  present  contest.  She  testified 
that  she  had  separate  property,  devised  to  her  by  her  father,  and  that 
with  the  money  realized  from  its  sale  she  proposes  to  pay  for  this  land. 
She  contends  that  she  is  entitled  to  purchase  and  hold  real  estate  as  a 
,  femme  sole  under  the  laws  of  the  State  of  California.  She  has  filed  an 
affidavit  to  that  effect;  also  stating  "  that  she  proposes  to  purchase  said 
land  with  her  separate  money,  in  which  her  husband  has  no  interest  or 
claim,  that  said  entry  is  made  for  her  sole  and  separate  use  and  benefit, 
that  she  has  made  no  contract  or  agreement  whereby  any  interest  what- 
ever therein  will  inure  to  the  benefit  of  her  husband  or  any  other  per- 
son.''   There  is  no  evidence  to  the  contrary. 

In  the  case  of  Isabella  M.  Dwyer  (6  L.  D.,  32),  it  was  held  that— 
'^As  the  laws  of  California  permit  a  married  woman  to  purchase  and 
hold  realty  as  a  feinme  sole,  and  to  control  and  manage  her  separate 
property,  free  from  all  and  any  interference  from  her  husband,  I  am  of 
the  opinion  that  the  entryman  in  this  case  is  entitled  to  purchase  under 
the  act  of  June  3, 1878."  See  Civil  Code  of  California,  Sections  162 
and  171.    I^ancy  J.  Harris  (11  L.  D.,  371). 

The  judgment  in  the  former  contest  rendered  March  3, 1885,  against 
Merritt,  was  final,  and  disposed  of  his  application  (!N"o.  74)  ma^® 
August  20,  1883.  Before  he  took  any  steps  to  have  the  same  reifl- 
stated,  or  to  file  a  supplemental  application,  Annie  Philp  had  filed  her 
application.  She  was  therefore  prior  in  i)oint  of  time  in  putting  b^^ 
claim  upon  record.  Her  claim  intervened  when  the  land  was  subject 
to  disposal,  and  cannot  be  defeated  by  the  subsequent  apphcation  o! 
Merritt.    Henry  T.  Wells  {supra)]  Domen  v.  Vaughn  (16  L.  D.,  8, 10). 
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Your  office  letter  ("  P »),  of  November  6,  1891,  withdrawing  from 
disposal  said  tract,  with  other  lands,  **  pending  investigation  of  Tulare 
Forest  Reserve,"  provided  that  "  entries  already  initiated  may  be  per- 
fected." The  application  of  Annie  Philp  was  filed  November  22, 1889, 
and  may  therefore  be  "perfected.'' 

Tour  judgment  is  modified  accordingly. 


PKB-EMPTION  ENTRY— DOUBLE  MINIMUM  LAND. 

David  Sampson. 

A  pre-emption  entry  Inclnding  double  minimum  land  erroneously  allowed  at  single 
mixumiim  price  is  not  confirmed  by  the  proviso  to  section  7,  act  of  March  3, 1891. 

First  j^ssistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office^  May  i,  1893. 

I  have  considered  the  appeal  of  David  Sampson  involving  bis  pre- 
emption cash  entry  for  N W.  i  of  SW.  J,  Sec.  29,  B.  ^  of  SE.  J  and  SW. 
i  of  SB.  i,  Sec.  30,  T.  2  S.,  R.  57  W.,  Denver,  Colorado. 

It  appears  by  the  record  that  on  October  15, 1888,  Sampson  made 
proof  and  pre-emption  cash  entry  of  said  tracts  and  paid  $1.25  per  acre, 
the  amount  required  by  the  local  officers,  whereupon  final  papers  were 
issued  and  the  case  regularly  transmitted  with  the  returns  for  that 
month  to  your  office  for  approval. 

Under  date  of  August  6, 1891,  you  having  examined  the  case,  in- 
formed the  local  officers  that  the  S.  ^  of  Sec.  30,  said  town  and  range, 
is  within  the  twenty  mile  limits  of  the  Union  Pacific  Eailway,  therefore 
double  minimum  land  or  92.50  per  acre,  and  instructed  them  to  call 
upon  the  entryman  to  make  an  additional  payment  of  tlOO,  on  the  E.  J 
of  SB,  J,  falling  within  said  limits  and  on  payment  thereof  to  issue  sup- 
plemental receipt  therefor. 

October  12, 1891,  the  claimant  through  his  attorney  filed  in  your 
office  an  application  for  reconsideration  of  your  action  in  requiring  fur* 
ther  payment  on  the  land,  and  asked  that  the  entry  be  approved  urder 
the  proviso  in  Sec.  7,  of  the  act  of  March  3, 1891  (26  Stat.,  1095).  Ac- 
companying said  application  was  the  affidavit  of  claimant's  attorney 
setting  out  that  the  motion  for  reconsideration  was  made  in  good  faith 
and  not  for  purposes  of  delay. 

Under  date  of  December  16, 1891,  you  decided  that  the  entry  under 
consideration  is  not  subject  to  confirmation  under  the  seventh  section 
referred  to,  and  that  payment  of  the  additional  purchase  money,  as 
required  by  your  letter  of  August  6, 1891,  must  be  made,  whereupon 
the  claimant  appeals. 

It  will  be  observed  that  said  section  seven,  upon  which  the  claimant 
relies  for  confirmation  of  his  entry,  also  provides  that  where  a  cleri- 
cal error  has  been  committed  in  the  entry  of  public  lands,  such  entry 


408  DECISIONS  RELATING  TO   THE   PUBLIC   LANDS. 

may  be  suspended  upon  proper  notification  to  the  claimant  througli 
tlie  local  land  office  until  the  erix)r  has  been  corrected. 

In  the  case  under  consideration  the  local  officers  erred  in  accepting^ 
$1.25  per  acre  for  the  entire  tract  covered  by  the  entry,  whereas  a 
portion  of  the  same  was  subject  to  the  pre-emption  entry  of  Sampson 
only  on  payment  of  (2.50  per  acre  and  therefore  the  entry  was  very 
properly  suspended. 

Section  2357,  Revised  Statutes,  provides  "  that  the  price  to  be  paid 
for  alternate  reserved  lands  along  the  line  of  railroads  within  tbe 
limits  granted  by  any  act  of  Congress,  shall  be  two  dollars  and  fifty 
cents  per  acre."  This  law  has  not  been  complied  with,  as  to  the  double 
minimum  lands  embraced  in  Sampson's  entry,  and  I  am  of  the  opinion 
that  it  does  not  fall  within  the  provisions  of  said  section  seven,  for  con- 
firmation. 

It  appears  by  the  recx)rds  in  your  office  that  not  only  does  the  E.  i 
of  SB.  J  of  Sec.  30,  fall  within  the  granted  limits  of  said  railway,  bat 
that  the  SW.  ^  of  SE.  i  of  the  same  section  is  also  within  said  limits 
and  consequently,  double  minimum  land;  therefore  your  instructions 
to  the  local  officers  under  date  of  August  6, 1891,  above  referred  to, 
calling  for  an  additional  payment  of  $100,  on  the  E.  i  of  SE.  ^,  should 
be  amended  by  directing  the  local  officers  to  call  for  the  payment  of 
$1.25  per  acre  on  the  SW.  i  of  SE.  ^,  or  a  total  of  9150,  on  the  one 
hundred  and  twenty  acres  within  railroad  limits. 

Your  decision  is  modified  as  above  indicated. 


PBIVATE  CLAIM-OABSBEN  PURCHASE— RESEBVATION. 
TUMAOAOOBI  AND  OALABAZAS  OBAKT. 

The  CommiBsioDer  of  the  General  Land  Office  may  examine  into  matters  pertaining 
to  the  assertion  of  a  private  claim  on  the  suggestion  of  parties  alleging  interests 
present  and  prospective  in  conflict  with  said  claim,  if  such  action  is  otherwise 
proper. 

The  provisions  of  section  S,  act  of  July  22,  1864,  respecting  private  claims  in  New 
Mexico,  were  extended  hy  the  act  of  Angust4, 1854,  to  include  the  lands  acq  aired 
by  the  Gadsden  purchase,  and  are  in  force,  and  applicable  to  such  private  claims 
within  said  purchase  as  are  now  iuchuled  iu  the  territorial  limits  of  Arizona. 

The  reservation  of  land  under  tbe  provisions  of  said  section  is  statntory  in  charao- 
tor,  and  operates |>roprio  vigore  upon  the  land  claimed,  as  soon  as  claim  therefor 
is  made  before  the  surveyor- gen  oral,  and  withholds  the  same  from  other  appro- 
priation, until  disposed  of  by  direction  of  Congress;  and  it  is  not  in  the  power  of 
the  executive  to  change,  modify  or  revoke  the  reservation  thus  made. 

The  reservaliou  thus  directed  by  statute  is  not  dependent  tor  its  efficacy  upon  the 
filing  of  a  plat  showing  a  survey  of  the  claimed  lauds,  or  the  notation  of  such 
reservation  on  the  records  of  the  Land  Department,  but  such  action  is  proper  as 
notice  to  intending  settlers,  and  in  the  interest  of  good  administration. 

The  act  of  March  2,  1891,  establishing  a  court  for  the  settlement  of  private  olaims, 
while  repealing  section  8,  of  the  act  of  1854,  does  not  revoke  or  annul  the  statu- 
tory reservutious  iu  force  at  the  time  of  its  passage. 
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In  no  case  should  entries  or  notatione  on  the  official  tract  books  be  expunged  or  erased. 
If  an  entry  is  made  tbat  is  afterwards  found  to  be  erroneous,  the  record  as  made 
shoald  not  be  mutilated  or  obliterated,  but  corrected  by  another  entry  showing 
the  error. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office^  May  6y 

1893. 

On  JaDnary  7, 1880,  the  surveyor  geueral  of  Arizona  reported  favor- 
ably apon  and  recommended  for  confirmation  the  Tamacacori  and  Cala- 
bazas  grant.  The  report  of  the  surveyor  general  and  accompanying 
papers  were  transmitted  to  Congress,  for  consideration,  by  Secretary 
Scliurz  on  May  24,  1880.  (Sen.  Ex.  Doc,  N'o.  207,2nd  Sess.,  46th 
Cong).  Up  to  March  3, 1891,  no  final  action  was  taken  by  Congress 
in  relation  to  said  claim,  though  it  appears  to  have  been  favorably  con- 
sidered by  at  least  one  committee.  (House  report  No.  518, 48th  Cong., 
1st  Sess.). 

On  October  1, 1888,  George  W.  Atkinson  and  others,  claiming  to  be 
settlers  upon  lands  within  the  limits  of  said  grant,  filed  a  petition  in 
your  office  praying  for  an  investigation  of  the  same,  and,  through  their 
counsel,  requested  a  restoration  to  the  public  domain  of  any  lands  found 
to  have  been  unlawfully  held  in  reservation  on  account  of  said  grant. 

On  March  2, 1889,  your  predecessor.  Commissioner  Stockslager,  made 
a  decision,  in  which  he  deals  at  length  with  the  history  of  this  grant 
and  the  record  of  the  proceedings  in  relation  thereto  before  the  sur- 
veyor-general of  Arizona,  and,  finding  many  imperfections  in  the  title 
papers  and  irregularities  in  the  action  of  the  surveyor-  general,  concludes 
that  the  case  was  not  properly  before  that  officer;  hence  his  action  in 
reporting  it  for  approval  was  improper,  and  that  there  is  no  authority 
in  law  for  making  a  reservation  of  the  claimed  lands  pending  the  action 
of  Congress  on  the  report  of  the  surveyor- general ;  and  the  Commissioner 
concludes  as  follows: 

there  is  not  and  has  never  been  any  lawful,  valid  or  aotaal  reservation  of  lands 
for  tbe  Tnmacacori  and  Calabazas  claim,  and  I  hereby  direct  that  any  notes  of  sus- 
pension of  lands  from  public  entry  on  account  of  said  claim,  found  on  the  tract-books 
of  this  office  or  the  local  office,  be  expunged  therefrom  as  unauthorized,  improper 
and  illegal. 

The  appeal  of  the  Santa  Eita  Land  and  Mining  Company,  claiming 
to  be  the  owner  of  said  grant,  brings  the  matter  before  me  for  review. 

Tbe  appellants  file  eight  specifications  of  errors,  which  may  be  stated 
more  orderly  and  concisely  as  follows: 

1.  Error  in  assumiug  jurisdiction  on  the  suggestion  of  strangers  to  the  record  with 
no  interest  involved. 

2.  Error  in  holding  that  private  land  claims  within  the  Gadsden  purchase  are  not 
within  the  provisions  of  the  act  of  1854,  directing  the  reservation  of  claimed  lands 
pending  the  action  of  Congress  in  relation  thereto. 

8.  Error  in  considering  questions  affecting  the  validity  of  the  grant  title  and  the 
action  of  the  snrveyor-general  in  the  premises. 
4.  Error  in  assuming  to  vacate  a  statutory  or  departmental  reservation. 
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The  first  specification,  as  herein  stated,  is  overruled.  The  fact  that 
the  information,  or  suggestions,  upon  which  the  Commissioner  tboaght 
proper  to  act  in  this  case,  came  from  outside  parties,  if  true,  is  no  rea- 
son why  he  should  pot  have  made  an  investigation,  if  it  was  otherwise 
proper.  The  investigation  was  entered  upon  in  discharge  of  what  he 
believed  to  be  his  duty,  and  it  is  entirely  immaterial  whether  the  infor- 
mation which  induced  his  action  was  obtained  from  the  officers  of  the 
bureau  or  was  furnished  by  parties  with  or  without  interest.  But,  in 
this  instance  it  cannot  be  said  that  the  information  and  suggestions 
came  from  parties  entirely  without  interests  in  the  matter,  for  the  "peti- 
tioners  state  that  they  are  settlers  upon  and  have  improved  what  they 
believed  to  be  public  lands,  but  which  have  been  erroneously  included 
within  the  limits  of  the  reservation  for  said  grant,  and  that  they  are  in 
danger  of  being  driven  from  their  homes  and  losing  their  improve- 
ments. Here  is  an  allegation  of  present  interest  in  the  improvements 
made  on  these  lands,  and  of  a  prospective  or  potential  interest  in  the 
land  itself.  And  it  would  be  unfortunate  under  such  circumstances  if 
the  Oommissioner  is  to  be  prevented  from  giving  a  patient  hearing  to 
the  appeals  of  parties  so  situated. 

The  second  specification  of  errors,  as  herein  stated,  involves  a  con- 
sideration, to  some  extent,  of  the  acquisition  of  Arizona,  and  of  the 
legislation  of  Congress  in  relation  to  private  land  claims  therein. 

The  Mexican  cession,  made  by  Article  V,  of  the  treaty  of  Guadalupe 
Hidalgo,  proclaimed  July  4, 1848  (9  Stat.,  922),  includes  a  large  portion 
of  the  Territory  of  New  Mexico,  as  at  present  constituted,  and  also  all 
that  portion  of  the  Territory  of  Arizona  which  lies  north  of  the  Gila 
river.  By  Articles  VIII  and  IX,  of  said  treaty  the  private  property 
within  the  ceded  territory  belonging  to  resident  or  non-resident  Mexi- 
cans is  to  be  fully  protected.  And  in  a  protocol  to  said  treaty  it  is 
declared,  in  relation  to  private  grants,  made  by  Mexico  in  the  ceded 
territories,  that  the  true  intent  is  to  "  preserve  the  legal  value  they 
may  possess,  and  the  grantees  may  cause  their  legitimate  titles  to  be 
acknowledged  before  the  American  tribunals.'' 

Afterwards,  by  the  act  of  September  9, 1850  (9  Stat.,  446),  the  south- 
ern part  of  the  territory  east  of  California,  thus  ceded,  was  embraced 
within  certain  limits  and  organized  as  the  Territory  of  New  Mexico. 

By  Article  I  of  the  treaty  of  December  30,  1853  (10  Stat.,  1035), 
Mexico  ceded  to  the  United  States  part  of  her  territory,'  east  of  the 
Colorado  and  south  of  the  Gila  river,  and  south  of  a  straight  line 
drawn  due  east  from  a  point  where  the  most  southern  branch  of  the 
Gila  river  crosses  the  109th  degree  of  west  longitude,  thence  to  the 
Eio  Grande Eiver  and  north  of  a  boundary  line  then  established  between 
the  two  countries.  The  land  within  this  cession  is  known  as  the  "Gads- 
den Purchase." 

By  Article  V  of  the  last  treaty  it  is  declared  that  articles  eight  and 
nine  of  the  treaty  of  Guadalupe  Hidalgo  '^  shall  apply  to  the  territory 
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ceded  by  the  Mexican  Bepublic  by  tbe  first  article  of  the  present  treaty^ 
and  to  all  the  rights  of  persons  and  property"  as  though  the  same  were 
again  recited  and  fully  set  forth.  Article  YI  provides  that  no  grants 
of  land  within  the  ceded  territory  shall  be  recognized  as  valid  which 
were  made  subsequent  to  September  25,,  1853,  or  which,  if  made  prior 
thereto,  ^<  have  not  been  located  and  duly  recorded  in  the  archives  of 
Mexico." 

By  act  of  July  22, 1854  (10  Stat,  308),  the  President  was  authorized 
to  appoint  a  surveyor- general  for  the  Territory  of  New  Mexico,  and  by 
section  8  of  said  act  it  was  declared: 

That  it  shall  be  the  duty  of  the  Harveyor-geDeral,  nnder  saoh  InstraotionB  as  may 
he  glTen  by  the  Secretary  of  the  Interior,  to  ascertain  the  orl|];in;  nature,  ohar- 
aeter  and  extent  of  all  claims  to  lands  nnder  the  laws,  usages  and  customs  of  Spam 
and  Mexico;  and,  for  this  purpose,  may  issue  notices,  summons  witnesses,  admin- 
ister oaths,  and  do  and  perform  all  other  necessary  acts  in  the  premises.  He  shaU 
make  a  fuU  report  on  all  such  claims  as  originated  before  the  cession  of  the  Terri- 
tory to  the  United  States  by  the  treaty  of  Guadalupe  Hidalgo,  of  eighteen  hundred 
and  forty-eight,  denoting  the  yarious  grades  of  title,  with  his  decision  as  to  the 
validity  or  inyalidity  of  each  of  the  same  nnder  the  laws,  usages  and  customs  of  the 

country  before  its  cession  to  the  United  States ; Such  report  to 

be  made  according  to  the  form  which  may  be  prescribed  by  the  Secretary  of  the 
Interior;  which  report  shall  be  laid  before  Congress  for  such  action  thereon  as  may 
be  deemed  just  and  proper^  with  a  view  to  con  firm  bona  fide  grants,  and  give  full 
effect  to  the  treaty  of  eighteen  hundred  and  forty-eight  between  the  United  States 
and  Mexico;  and,  nntil  the  final  action  of  CongreHH  on  snch  clniins,  all  lauds  cov- 
ered thereby  shall  be  reserved  from  sale  or  other  disposal  by  the  government,  and 
shall  not  be  subject  to  the  donations  granted  by  the  previous  provisions  of  this  act. 

At  the  date  of  the  passage  of  this  act  no  part  of  the  Gadsden  pur- 
chase was  within  the  organized  Territory  of  New  Mexico.  But  in  a  short 
time  thereafter  it  was  all  placed  therein,  for,  by  act  of  August  4, 1854 
(10  Stat.,  575),  Congress  enacted: 

That,  until  otherwise  provided  by  law,  the  territory  acquired  under  the  late  treaty 
with  Mexico,  commonly  known  as  the  Gadsden  treaty,  be,  and  the  same  is  hereby 
incorporated  with  the  Territory  of  'New  Mexico,'  subject  to  all  the  laws  of  the  last- 
named  Territory. 

By  act  of  February  24,  1863  (12  Stat.,  664),  Arizona  was  carved  out 
of  the  Territory  of  New  Mexico,  and  organized  as  a  new  Territory,  with 
its  present  boundaries,  within  wliich  is  the  western  portion  of  the  Gads- 
den purchase,  wherein  is  located  the  Tumacacori  and  Galabazas  grant. 
The  second  section  of  this  last  act  provides  for  the  appointment  of  a 
surveyor-general  and  other  ofl&cers,  whose — 

powers,  duties,  and  the  compensation shall  be  such  as  are  conferred 

upon  the  same  officers  by  the  act  organizing  the  Territorial  government  of  New  Mex- 
ico, which  subordinate  officers  shall  be  appointed  in  the  same  manner  and  not  exceed 
those  created  by  said  act;  and  acts  amendatory  thereto,  together  with  aU  legislatiye 
enactments  of  the  Territory  of  New  Mexico  not  inconsistent  with  the  provisions  of 
this  act  are  hereby  extended  to  and  continued  in  force  in  the  said  Territory  of  Ari- 
zona nntU  repealed  or  amended  by  fhture  legislation. 


412  DECISIONS  RELATING  TO  THE   PUBLIC  LANDS 

By  the  sundry  civil  appropriation  bill  of  July  2, 1864  (13  Stat.,  344- 
352),  the  sum  of  $10,000  was  appropriated  for  surveyiug  the  pubho 
land  in  Arizona,  and  by  section  8,  it  was  enacted: 

That  until  otherwise  directed  by  law  the  Territory  of  New  Mexico  and  the  Terri- 
tory of  Arizona  shall  constitute  one  surveyor-general's  district. 

This  last  section  was  impliedly  repealed  by  section  4  of  the  act  of 
March  2, 1867  (14  Stat.,  542),  which  enacted:  "That  the  Territory  of 
Arizona  is  hereby  attached  to  the  surveying  district  of  California.'' 

Ko  appointment  of  surveyor-general  was  made  under  the  act  of  Feb- 
ruary, 1863,  supra^  until  after  the  passage  of  the  act  of  July  11^  1870 
(10  Stat.,  230),  which  declared : 

That  the  Territory  of  Arizona  is  hereby  created  a  separate  surveying  diBtrict,  and 
that  the  President,  by  and  with  the  consent  of  the  Senate,  shall  be,  and  hereby  is, 
authorized  to  appoint  a  surveyor-general  for  the  Territory,  whose  annual  salary 
shall  be  three  thousand  dollars,  and  whose  power,  authority,  and  duty  shall  be  the 
same  as  those  provided  by  law  for  the  surveyor-general  of  Oregon. 

A  reference  to  the  Oregon  act,  September  27, 1850  (9  Stat.,  496), 
shows  the  surveyor-general  thereof  is  to  have  the  same  authority  and 
perform  the  same  duties  as  are  vested  in  and  required  of  the  sur- 
veyor-general of  land  northwest  of  the  Ohio  river  (act  of  May  18, 
1796, 1  Stat.,  464),  except  as  otherwise  provided.  There  is  nothing  in 
the  two  acts  referred  to,  or  the  act  of  1870  itself,  which  would  author- 
ize the  surveyor-general  of  Arizona  specially  to  act  upon  Spanish  or 
Mexican  grants.  Probably  to  cure  this  omission,  or  preclude  the  im- 
plication that  he  was  to  be  deprived  of  the  jurisdiction  in  that  respect 
which  had  been  conferred  by  former  acts,  four  days  after  the  passage 
of  the  act  of  July,  1870,  supray  a  clause  was  inserted  in  the  general 
appropriation  bill  July  15, 1870  (16  Stat,  291-304),  as  follows: 

For  surveying  the  public  lands  in  Arizona,  at  rates  not  exceeding  fifteen  dollan 
per  lineal  mile  for  standard  lines,  twelve  dollars  for  township,  and  ten  doUars  for 
section  lines,  ten  thousand  dollars;  Provided,  That  it  shall  be  the  duty  of  the  sur- 
veyor-general of  Arizona,  under  such  instructions  as  may  be  given  by  the  Secretary 
of  the  Interior,  to  ascertain  and  report  upon  the  origin,  nature,  character,  and  ex- 
tent of  the  claims  to  lands  in  said  Territory  under  the  laws,  usages,  and  customs  of 
Spain  and  Mexico;  add  for  this  purpose  he  shall  have  all  the  powers  conferred, 
and  shall  perform  all  the  duties  enjoined  upon  the  surveyor-general  of  New  Mexico 
by  the  eighth  section  of  an  act  entitled  'An  act  to  establish  the  offices  of  bqT' 
veyor-general  of  New  Mexico,  Kansas,  and  Nebraska,  to  grant  donations  to  actual 
settlers,  and  for  other  purposes,^  approved  July  twenty-second,  eighteen  hundred 
and  fifty-four,  and  his  report  shall  be  laid  before  Congress  for  such  action  thereon 
as  shall  be  deemed  Just  and  proper. 

It  is  insisted  that  the  act  of  1854,  supra^  by  its  terms,  is  restricted  to 
private  land  claims  within  the  limits  of  the  cession  -by  the  treaty  of 
Guadalupe  Hidalgo,  and  therefore  is  not  applicable  to  the  lands  witbin 
the  Gadsden  purchase.  I  do  not  so  read  the  law,  but  am  satisfied, 
upon  a  review  of  the  recited  le^slation,  Congress  intended  that  said 
acts  were  to  be  construed  together  as  part  of  one  system  or  method  to 
be  followed  in  relation  to  the  private  laud  grants  within  the  two  terri- 
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tories  named;  and  that  it  was  intended  said  system  shonld  be  applicable 
alike  to  sacb  grants  or  claims  therein,  whether  the  lands  covered  by 
them  were  ceded  by  the  one  treaty  or  the  other. 

Congress  having  full  x>ower  to  legislate  on  this  subject,  I  can  imagine 
no  reason  why  it  should  direct  that  lands  derived  under  the  older 
treaty  should  be  placed  in  reservation  and  protected,  pending  investi- 
gation, and  those  which  were  ceded  under  the  younger  treaty  should 
be  thrown  open  to  entry  or  settlers  encouraged  to  go  upon  them.  The 
stipulations  as  to  the  protection  of  private  property  in  both  treaties 
are  identical,  those  of  the  first  having  been  adopted  in  the  second. 
But,  independent  of  any  such  treaty  stipulations,  the  obligation  of  the 
government,  under  the  laws  recognized  by  all  civilized  nations,  to  pro- 
tect private  property,  is  as  imperative  in  the  one  case  as  in  the  other. 
If  the  rule  claimed  by  your  predecessor  be  the  correct  one,  the  anoma- 
lous condition  of  afi^airs  would  be  presented  of  Congress  directing  that 
grants  of  the  same  kind,  from  the  same  source,  in  the  northern  portion 
of  a  Territory,  should  be  dealt  with  by  one  rule,  whilst  those  in  the 
southern  i)ortion  thereof  should  be  dealt  with,  by  the  same  oflBcer, 
under  a  difTerent  rule;  the  claims  in  one  place  to  be  protected  from 
intruders  by  a  reservation,  and  in  the  other  place  to  be  left  defenceless. 
It  is  not  believed  that  it  was  intended  to  enact  laws  to  produce  a  con- 
dition so  incongruous,  so  unjust,  and  so  calculated  to  create  confusion. 

In  considering  this  question,  it  should  also  be  borne  in  mind  that  at 
the  time  the  act  of  1854  was  passed,  the  Gadsden  treaty  of  December 
30, 1853,  had  been  ratified  and  proclaimed,  wherein  the  provisions  of 
the  treaty  of  Guadalupe,  in  relation  to  the  protection  to  be  extended 
to  claimants  under  Mexican  and  Spanish  grants,  had  been  specially 
referred  to  and  adopted.  Unless  an  expression,  or  a  strong  implica- 
tion to  that  effect  can  be  found,  it  would  be  an  unwarranted  assump- 
tion to  hold  that  Congress,  legislating  to  carry  out  existing  treaty  obli- 
gations in  relation  to  grants  in  the  territory  ceded  by  Mexico  should 
utterly  ignore  one  treaty  and  so  restrict  its  legislation  that  no  action 
could  be  taken  in  relation  to  the  claimed  land  in  one  of  the  cessions. 
On  the  contrary,  it  would  seem  that  every  presumption  ought  to  be  the 
other  way.  And  this  presumption  is  strengthened  when  it  is  recol- 
lected that  the  two  cessions  were  of  adjacent  and  contiguous  territory, 
the  last  cession  being  but  a  supx^Ienient  to  the  first,  obtained  profess- 
edly for  the  purpose  of  making  it  more  complete  and  satisfactory,  of 
straightening  and  otherwise  improving  its  boundaries. 

In  view  of  these  circumstances,  part  of  the  history  of  the  times,  it  is 
fair  to  assume,  in  the  absence  of  expression  or  clear  implication  to  the 
contrary,  that  the  legislation  referred  to  was  intended  to  be  broad 
enough  to  cover  the  lands  within  both  cessions.  Indeed,  Congress 
seems  to  have  left  but  little  room  for  doubt  as  to  its  purpose  in  this 
respect,  for  in  a  few  days  thereafter,  by  act  of  August  4, 1854,  supra^ 
it  specifically  placed  ^  the  lands  acquired  by  the  Gadsden  treaty 
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within  the  limits  of  New  Mexico,  declaring  they  should  be  subject  to 
^*  all"  its  laws.  This  brief  but  comprehensive  act  may  be  fairly  regarded 
as  a  legislative  declaration  that  the  laws  of  New  Mexico  contained 
ample  provisions  for  the  protection  of  the  public  and  private  interests 
in  the  lands  thus  added  to  its  territory. 

It  IS  my  opinion,  then,  that  the  lands  within  the  Gadsden  purchase 
became  subject  to  the  provisions  of  section  8  of  the  act  of  July  22, 1854, 
after  the  passage  of  the  act  of  August  4, 1854,  when  said  lands  were 
incorporated  with  the  Territory  of  New  Mexico. 

But  it  is  insisted  that  even  if  it  be  true  that  the  provisions  of  the 
act  of  July  22, 1854,  were  extended  to  private  grants  located  on  the 
Gadsdenpurchase  within  the  Territory  of  New  Mexico,  yet  the  provisions 
of  said  section  ceased  to  be  applicable  thereto  within  Arizona  when  it 
was  organized  into  a  separate  Territory.  This  position  is  not  tenable, 
in  my  opinion. 

In  the  second  section  of  the  act  of  February,  1863,  supra,  organizing 
the  Territory  of  Arizona,  which  Congress  well  knew  was  to  include 
within  its  li  mits  land  obtained  under  both  treaties,  it  is  declared  that 
acts  amendatory  to  the  act  organizing  the  Territory  of  New  3iexico, 
not  inconsistent,  shall  be  **  exteuded  to  and  continued  in  force"  in  the 
new  Territory  "  until  repealed  or  amended  by  future  legislation.''  The 
act  of  July  22, 1854,  supraj  was  amendatory  to  the  act  of  1850  organ- 
izing the  Territory  of  New  Mexico,  inasmuch  as  in  the  said  eighth  sec- 
tion for  the  first  time  steps  were  taken  to  organize  the  land  system 
therein  by  the  appointment  of  a  surveyor-general,  and,  as  has  just  been 
said,  it  was  applicable  to  and  operative  over  all  parts  of  New  Mexico, 
including  that  portion  carved  out  of  it  and  organized  as  Arizona. 

The  language  of  the  act  of  1863,  supra,  seems  to  make  it  so  plain  as 
to  admit  of  no  argument  to  the  contrary  that  section  8  of  the  act  of 
July  22,1854,  was  "  extended  to  and  continued  in  force''  over  the  whole 
of  Arizona,  "until  repealed  or  amended"  by  later  legislation.    Where 
is  the  later  legislation  which  has  repealed  or  amended  this  mandate  f 
Not  in  section  8  of  the  appropriation  bill  of  1864,  supra,  for  that  is 
rather  confirmatory  inasmuch  as  it  declares  that  New  Mexico  and  Ari- 
zona shall  constitute  one  surveying  district,  and  presumably  with  one 
system  of  laws  5  not  in  the  subsequent  act  of  1867,  supra,  whereby  Ari- 
zona was  temporarily  "  attached  "  to  the  surveying  district  of  Califor- 
nia.   This  last  act  contains  no  express  repeal  of  the  laws  theretofore 
"  continued  in  force  "  over  Arizona,  nor  anything  from  which  an  inten- 
tion to  repeal  or  modify  them  can  properly  be  implied.    The  language 
of  the  last  act  is  diflferent  from  that  of  the  act  whereby  New  Mexico 
and  Arizona  are  made  to  ^'  constitute  one  surveyor-general's  district;" 
that  is  each,  of  these  Territories  is  to  be  a  constituent  or  essential  part 
of  the  one  district.    In  the  last  case,  Arizona,  as  organized,  with  ail 
the  laws  which  have  been  " extended "  over  it,  is  simply  "attached" 
temporarily  to  the  surveying  district  of  California  and  it  thus  became 
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tlxe  duty  of  the  sarveyor  of  that  State  to  administer  liis  ofBce  in  the 
attached  Territory,  under  the  particular  laws  applicable  thereto,  and 
not  under  those  applicable  to  the  public  lands  or  private  claims  in  Cal- 
ifornia. 

All  this  is  made  the  more  plain  by  reference  to  the  subsequent  legis- 
lation contained  in  the  acts  of  July  II  and  15,  1870,  supra,  whereby 
Arizona  was  made  a  separate  surveying  district,  and  the  instructions 
to  the  surveyor-general  therein,  in  relation  to  Spanish  and  Mexican 
grants  were,  perhaps,  out  of  abundant  caution,  repeated,  as  declaring 
the  law. 

It  is  my  opinion,  therefore,  that  the  provisions  of  section  8  of  the  act 
of  July  22, 1854,  having  been  extended  to  the  lands  within  the  Gadsden 
purchase  by  the  act  of  August  4, 1854,  were  "  continued  in  force  "  over 
the  same  by  the  act  of  1863,  and  are  yet  in  force  and  applicable  to  pri- 
vate land  claims  in  Arizona,  unless  "  repealed  "  or  *'  amended  by  sub- 
sequent legislation,  either  expressly  or  by  clear  implication. 

The  fact  that  the  clause,  providing  for  a  reservation  of  the  lands 
claimed  and  reported  upon,  is  omitted  from  the  proviso  in  the  appro- 
priation bill  of  July  16, 1870,  which  undertakes  to  define  the  duty  of 
the  surveyor-general  in  Arizona,  does  not  militate  against  these  views. 
There  is  no  conflict  between  section  8  of  the  act  of  1854  and  this  last 
proviso.  It  is  not  necessary  to  hold  that  the  last  repeals  the  reserva- 
tion clause  of  the  former.  Both  laws  can  stand  together  and  be 
enforced,  for  they  both  seek  the  same  end,  attaching  to  the  same  sub- 
ject, within  the  same  Territory.  The  canons  of  construction  imper- 
atively require  that  they  should  be  read  together  as  part  of  one  system. 
The  rulings  of  the  Land  Department  and  its  practice  in  the  adminis- 
tration of  the  laws  relating  to  these  grants  are  in  harmony  with  the 
opinion  which  I  have  expressed. 

On  August  25, 1854,  when  Kew  Mexico  included  Arizona  as  well  as 
all  the  lands  of  the  Gadsden  purchase,  the  Commissioner  of  the  Gen- 
eral Land  OflBce,  with  the  approval  of  the  Secretary  of  the  Interior, 
issued  a  letter  of  instructions  to  the  surveyor-general  of  New  Mexico 
prescribing  rules  for  his  guidance  in  proceedings  relating  to  private 
grants  under  section  8  of  the  act  of  1854,  supra.  In  these  instructions 
there  is  nothing  to  indicate  that  they  and  said  act  do  not  apply  to  all  the 
lands  within  the  limits  of  New  Mexico  then  under  his  jurisdiction.  (See 
Public  Domain^  p.  394.) 

In  1872  the  surveyor-general  of  New  Mexico  seemed  to  have  some 
doubt  as  to  his  power  to  report  upon  private  land  claims  within  the 
Gadsden  purchase,  and  your  office  submitted  the  matter  to  the  Secre- 
retary  (Mr.  Delano),  who,  on  February  17, 1872,  decided  that  section  8 
of  the  act  of  1854  was  made  applicable,  by  act  of  August  4, 1854,  to  all 
the  territory  acquired  by  the  Gadsden  purchase,  but  the  surveyor- gen- 
eral of  New  Mexico  could  only  report  on  private  land  claims  within  that 
part  of  the  Gadsden  purchase  not  incorporated  in  the  Territory  of  Ari- 
zona,   (0.  L.  L.,  601.) 
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In  the  Land  Office  report  of  1877,  on  page  26,  Goromissioner  William- 
son says  that  by  the — 

act  of  Jaly  15, 1870,  (16  Stat.,  p.  904,)  the  provisions  of  the  eighth  section  of  tlic  act 
of  July  22,  1854,  were  extended  to  Arizona,  and  the  saryeyor-general  thereof  wm 
thereby  clothed  with  aa  ample  jurisdiction  over  grants  therein  as  was  vested  in  the 
surveyor-general  of  New  Mexico  over  like  claims  in  the  Territory  of  New  Mexico. 

On  January  16, 1877,  with  the  approval  of  the  Secretary  of  the  lute- 
rior,  the  Commissioner  of  the  General  Land  Office  issued  instructions  to 
the  surveyor- general  of  Arizona  directing  him  to  proceed  in  compliance 
with  the  requirements  of  said  act  of  July  22, 1854,  and  supplemental 
legislation,  to  report  to  Congress  the  origin,  nature,  and  extent  of  all 
private  land  claims  within  bis  district,  (ib.,  p.  27).  In  said  instructions, 
the  Commissioner,  reciting  that  part  of  the  act  of  July  15,  1870,  supra^ 
which  confers  upon  the  surveyor-general  of  Arizona  all  the  xK>wer8,  and 
imposes  the  duties  enjoined  upon  the  surveyor-general  of  l^ew  Mexico, 
by  the  act  of  July  22, 1854,  quotes  at  length  section  8  thereof  as  defin- 
ing said  powers  and  duties,  and  copies  almost  verbatim  the  instructions 
theretofore  given  to  the  surveyor-general  of  ISew  Mexico  under  said 
act.  In  the  instructions  to  both  officers,  they  are  directed  to  require 
from  every  claimant  an  authenticated  plat  of  survey,  or  other  evidence 
showing  the  precise  locality  and  extent  of  the  tract  claimed.  The  direc- 
tions then  state: 

This  is  indispensahle  in  order  to  avoid  any  doubt  hereafter  in  reserving  from  sale 
as  contemplated  by  law  the  particular  tract  or  parcel  of  land  for  which  claim  may 
be  duly  filed,  etc.    (Pub.  Dom.,  supra.    Letter  Book  Priv.  Land  Claims.    Vol.  SS.) 

The  directions  w^ere  repeated  substantially  by  Commissioner  McFar- 
land  to  the  surveyor-general  of  Arizona  in  the  matter  of  the  Banchos 
de  Las  Algodones  (1  L.  D.,  166),  and  of  the  Bancho  San  Juan  De  Las 
Boguilas  (ib.,  167),  both  within  the  Gadsden  purchase. 

In  3  L.  D.  (p.  438),  Secretary  Teller  quotes  the  reservation  clause  of 
section  8  of  the  act  of  1854  as  applicable  to  the  private  land  claim  of 
San  Baphael  De  La  Zanja,  in  Arizona,  and  also  within  the  Gadsden 
purchase.    On  .page  439  he  said : 

there  being  a  claim  pending  in  Congress — which  was  also  presented  to  the  surveyor- 
general  and  decided  adversely  by  him — to  have  a  confirmation  by  the  metes  and 
bounds  set  up  by  the  claimants,  it  is  proper  to  inquire  what  lands  are  reserved  by 
law.  The  statute  defines  them.  **  Until  the  final  action  of  Congress  on  such  claiin^, 
all  lands  covered  thereby  shall  be  reserved  from  sale  or  disposal  by  the  govemmeut,'' 
etc. 

This  case  came  again  before  the  Department  in  4  L.  D.  (p.  482)  when 
Secretary  Lamar  affirmed  the  former  ruling,  with  much  emphasis, 
quoting  also  the  reservation  clause  of  the  act  of  July  22, 1854,  as  con- 
taining the  law  applicable  to  the  claim.  The  ruling  in  the  Tres  Alamos 
grant,  similarly  situated,  reported  on  page  430  of  the  same  volume,  is 
to  the  same  eflFect.  Indeed,  in  16  C.  L.  O.  (p.  33),  Commissioner  Stock- 
slager  himself,  on  April  11, 1888,  made  a  ruling  to  the  same  effect  in 
relation  to  the  Peralta  claim,  a  large  iK>rtion  of  which  covers  land  within 
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the  G-adsden  parchase  in  Arizona.  Doubtless  there  are  other  decisions 
to  the  same  efTect,  but  these  are  sufficient  to  show  the  contemporaneous 
and  continued  construction  of  the  law  by  those  charged  with  its  execu- 
tion. A  practice  and  rulings  as  well  settled  and  uniform  as  here  shown, 
establishing  a  rule  of  property,  should  not  be  disregarded.  And  in  this 
particular  case.  Commissioner  McFarland,  on  February  20, 1885,  in  a 
letter  to  Hon.  W.  S.  Holman,  House  of  Bepresentatives  stated  that  your 
office  had  examined  said  claim,  that  the  proceedings  were  regular,  that 
the  claimed  land  had  been  properly  reserved,  and  that  no  reasons 
appeared  why  the  grant  should  not  be  confirmed. 

It  is  also  proper  to  refer  to  what  seems  to  be  a  legislative  construc- 
tion to  the  same  effect  by  Congress.  Neither  in  its  organic  act,  nor  in 
any  other  statute  is  there  an  express  reservation  of  land  for  school 
purposes  to  Arizona,  prior  to  the  adoption  of  the  Bevised  Statutes. 
But  by  the  United  States  Bevised  Statutes,  section  1946,  it  is  expressly 
declared  that  sections  16  and  36  in  each  township  in  Arizona  shall  be 
reserved  for  school  purposes  therein.  By  the  act  of  June  27, 1866  (14 
Stat,  74),  the  commissioners  thereby  authorized  to  be  appointed  to 
revise  the  United  States  Statutes,  were  required,  in  section  2,  to  insert 
in  their  revision  ^'  side  notes with  references  to  the  orig- 
inal text  from  which  each  section  is  compiled."  In  the  side  note  to  sec- . 
tion  1946  reference  is  made  to  section  2  of  the  act  of  1863,  supra^  organ- 
izing the  Territory  of  Arizona  as  reserving  the  school  sections  to  it. 
Becurring  to  that  section  it  shows,  as  before  said,  no  express  school 
reservation,  but  a  declaration,  in  rather  obscure  language,  extending 
the  original  act  of  Few  Mexico,  and  acts  amendatory  thereto,  over 
Arizona.  Section  16  of  the  act  of  September  9, 1850  (9  Stat.,  446), 
organizing  the  Territory  of  Kew  Mexico,  and  section  5  of  the  act  of 
June  22, 1854,  supraj  both  contain  a  provision  reserving  the  sixteenth 
and  thirty-sixth  sections  for  school  purposes  in  Few  Mexico. 

Thus  the  commissioners  of  revision,  and  Congress,  by  accepting  their 
work  and  enacting  it  into  law,  declared  that  by  said  section  2  of  the 
Arizona  act  the  laws  of  Congress  pertaining  to  I^ew  Mexico  were  fully 
applicable  to  Arizona. 

In  addition  to  what  has  been  here  said,  it  may  be  added  that  the 
supreme  court  has  recently  had  before  it  a  case  involving  the  present 
status  of  the  grant  now  under  consideration.  In  the  case  of  Astiazarau 
V.  Santa  Bita  Land  and  Mining  Co.,  reported  in  148  U.  S.,  page  83,  a 
bill  was  filed  in  the  Arizona  court  by  parties  asserting  claim  to  this 
grant  adverse  to  that  of  the  present  holders,  and  asking  to  have  peti- 
tioners' title  quieted. .  The  supreme  court  affirmed  the  judgment  of  the 
courts  below  for  the  defendant,  on  the  ground  that  Congress,  having 
constituted  itself  the  particular,  tribunal  to  finally  determine,  upon  the 
report  and  recommendation  of  the  surveyor  general,  whether  the  claim 
is  valid  or  invalid  whilst  proceedings  to  that  end  are  pending,  the 
question  of  title  cannot  be  contested  in  the  ordinary  courts  of  justice. 

12771— VOL  16 ^27 
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Afid  in  arriving  at  this  oonclnsion,  th»  court  assamee  that  the  jIlri8di^ 
tion  of  the  surveyor  general  of  Arizona,  in  relation  to  the  gcan^  is  eon- 
ferred  and  defined  by  the  acts  of  Jnly  22, 1854,  and  of  J«]y  I^  VNO, 
before  cited. 

So  also  in  the  recent  ease  of  Cameron  «.  United  States,  reported 
in  the  same  volame.  The  United  States  institoted  proceedings  in  tbe 
district  conrt  ai  Arizona  to  compel  Oameron  to  remove  a  fence  allied 
to  endoee  a  portion  of  the  public  lands.  The  d^ndaat  entu^  a 
general  denial  and  claimed  a  right  to  the  land  under  the  Mexican 
grant  for  the  Bancho  San  Bafad  de  la  Zanja,  which  had  been  reported 
favorably  by  the  surveyor  general  of  Arizona,  but  which  was  not  yet 
confirmed  by  Congress.  The  supreme  court  hdd  that  as  the  possession 
of  the  land  in  question  was  under  color  of  title,  the  courts  eould  not 
interf^e  until  the  matter  of  the  grant  title  had  been  finally  acted  upon 
by  the  appointed  tribunal.  In  coming  to  this  conclusion,  the  court 
expressly  decides  that,  under  the  legislation  of  Congress,  heretofore 
cited,  the  reservation  clause  in  section  8  of  the  act  of  July  22, 1854,  is 
applicable  to  the  private  grants  of  Arizona. 

-  For  these  reasons  I  think  the  second  assignment  of  error  by  appel- 
lants should  be  sustained.  . 

The  third  specification  of  error,  alB  herein  stated,  goes  to  the  propri- 
ety of  the  consideration,  by  the  Commissioner,  of  questions  affecting 
the  validity  of  the  grant  title,  the  regularity  of  the  surveyor's  proceed- 
ings, a^d  the  correctness  of  his  report  in  relation  to  said  grant  claims. 

Your  predecessor,  in  his  decision,  page  16,  expressly  disclaims  hav- 
ing entered  into  the  consideration  of  the  question  of  title,  or  of  the 
regularity  of  the  proceedings  for  the  purpose  of  affecting  the  question 
of  title.  But  assuming  jurisdiction  to  determine  whether  or  not  there 
is  or  ought  to  be  a  reservation  of  land  and  its  extent,  because  of  the 
Tumacacori  and  Calabazas  claim,  he  goes  at  length  into  a  consideration 
'  of  the  treaty  and  legislative  provisions  relating  to  private  land  claims 
in  Kew  Mexico  and  Arizona,  the  title  of  the  particular  grant  under 
consideration,  and  the  action  of  the  surveyor-general  in  reference 
thereto.  Finding  from  this  examination  that  the  grant  claim  as  pre- 
sented to  the  surveyor-geheriEkl  was  an  illegal  and  not  a  bona  fide  grant, 
and  that  the  action  of  that  officer,  in  taking  jurisdiction  of  and  report- 
ing upon  the  same,  was  not  only  irregular,  but  without  sanction  of 
law,  he  concludes  that  there  could  be  no  ^'  lawful,  valid,  or  actual  res- 
ervation ''  on  account  of  a  claim  of  that  character,  and  directs  that  all 
entries  on  the  records,  showing  such  reservation,  shall  be  <* expunged" 
therefrom.  In  other  words,  the  Commissioner,  claiming  authority  to 
determine  whether  there  should  be  a  reservation  in  this  case,  finds  suf- 
ficient cause  to  determine  the  matter  in  the  negative,  and  gives  among 
his  reasons,  for  coming  to  this  conclusion,  those  above  stated. 

As  this  assignment  of  error,  lil^e  the  second,  under  the  theory  of  the 
Commissioner,  goes  to  the  reasons  which  influenced  his  judgment,  and 
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not  to  the  jadgment  itself,  it  is  not  essential  to  consider  it  sepa- 
rately firoffl  thee  fourth  and  last  assignment  of  error,  which  attacks  di- 
rectly the  correctness  of  the  jadgment  of  the  Commissioner,  that  there 
is  no  reservation  of  land  for  said  grant. 

It  is  not  to  be  denied  that  the  Commissioner  of  the  General  Land 
Qliee^  subject  to  the  Bf^ovai  of  the  Secretary  of  the  Interior,  is 
aiBitiioriEed,&r  pcoper  purposes,  to  make  reservations  of  the  public  lands 
and  to  revoke  the  saaie,  when,  in  the  exercise  of  his  judgment,  such 
action  gdiould  be  taken.  The  question  in  the  present  case  does  not 
arise  under  this  general  power,  bat  is  presented  nnder  a  different  con- 
diticm  of  law  and  Jhcts. 

Here  the  Oommissionw  decides  that  &6re  never  was  a  legal  reserva- 
tion, and  then  proceeds  to  abrogate  one  which  he  says  was  wrongfully 
and  informaUy  made.  The  first  inquiry  then  is,  was  there  a  lawftd 
reservation  of  the  lands  in  question  t 

It  has  been  shown  that  in  pursuance  of  tiie  national  obligation  to 
protect  property  rights,  in  the  newly  ceded  territ(»*y,  Congress  passed 
the  act  of  1854,  supra,  as  to  the  land  within  the  then  boundaries  of 
New  Mexico,  which  were  enlarged,  a  few  days  thereafter,  so  as  to 
include  the  Gadsden  purchase.  By  section  8  of  the  recited  act  and 
r^ulations  thereunder,  parties  claiming  land  grants  within  said  terri- 
tory were  to  make  claim  therefor  before  the  surveyor-general,  and  pre- 
sent to  him  their  evidence  on  that  behalf.  That  officer  was  to  ascertain 
<'  the  origin,  nature,  character  and  extent  of  all  claims  ^  thus  submitted, 
nnder  the  rules  prescribed,  and  make  fall  report  on  all  such  <'  claims  " 
to  Congress  for  its  action;  and  until  the  final  action  of  that  tribunal 
'^  on  such  claims,  all  lands  covered  thereby  shall  be  reserved,"  ete. 

This  language,  to  my  apprehension,  is  perfectly  plain,  its  meaning 
clear  beyond  controversy,  leaving  no  room  for  discussion,  which  would 
fail  to  enlighten. 

The  legislation  of  Congress  in  relation  to  grants  in  the  territory 
acquired  from  Mexico  was  somewhat  different  from  its  legislation  as  to 
grante  within  previously  acquired  territory.  In  regard  to  the  Mexican 
grante,  whilst  intending  to  fully  protect  private  property  interests,  it 
was  not  proposed  to  recognize  those  grants  as  complete,  but  rather  as 
inchoate,  and  needing  further  confirmatory  action  on  the  part  of  the 
government.  The  purpose  of  this  legislation  was  not  to  evade  any 
national  obligations  or  to  meet  them  in  a  narrow  or  illiberal  manner, 
and  with  a  view  of  enforcing  forfeiture,  but  to  discharge  them  in  a 
broad  and  liberal  spirit,  as  becomes  a  great  nation  desiring  to  afford 
protection  to  just  rights,  by  giving  the  parties,  who  possess  them,  an 
opportunity  to  make  a  record  thereof  in  this  country  in  such  a  manner 
as  will  prevent  future  controversy,  and  put  the  land  titles  of  those  com- 
munities upon  a  stable  foundation.  Fremont  v.  United  States,  17  How., 
542,  553;  Botiller  v.  Domingues,  130  XJ.  S.,  238-247. 

None  of  the  titles  being  recognized,  before  adjudication,  as  complete, 
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they  were  held  to  be  mere  <^ claims"  for  land  asserted  to  have  been 
granted  while  the  country  was  under  the  dominion  of  a  former  goyem- 
ment.  To  carry  out,  in  good  faith,  oar  obligations,  it  was  of  thentmost 
importance  that  the  land  covered  by  such  ^^  claims  "  shoald  be  held  in- 
tact for  the  benefit  of  the  claimants,  if  saccessfiiil  in  the  assertion  of 
right  thereto.  This  could  only  be  done  effectually  by  severing  those 
lands  from  the  public  domain  and  placing  them  in  reservation.  Of  so 
much  importance  did  Congress  deem  this  reservation,  that  it  was  not 
content  to  leave  the  matter  to  the  discretion  of  those  charged  with  the 
administration  of  the  land  laws,  whose  jiower,  if  exercised,  was  ample 
to  make  a  reservation^  but  it  unequivocally  and  in  the  most  positiye 
manner  declared  that  all  lands  covered  by  such  claims  '^  shall  be  re- 
served." This  mandate  is  peremptory,  without  qualification,  and 
emanates  from  the  highest  authority  known  to  the  law.  The  act  does 
not  say  that  the  Secretary  may  in  his  discretion  reserve  the  claimed 
lands,  or  if  the  Oommissioner  be  satisfied  the  claim  is  legal  or  hanafide, 
or  that  the  proceedings  before  the  surveyor-general  be  regular,  then 
the  Commissioner  may  reserve  them,  or  not.  In  contending  that  snch 
is  the  law  of  the  case,  your  predecessor  seems  to  have  entirely  lost 
sight  of  the  purpose  of  Congress  and  of  the  language  u^ed  in  the  act  of 
1854,  as  well  as  of  the  decisions  of  the  courts  and  the  Department  on 
like  statutes,  or  in  analogous  cases. 

By  act  of  March  3, 1853  (10  Stat.,  244),  the  public  lands  in  OaUfor- 
nia,  with  certain  exceptions,  were  thrown  open  to  settlement  and  entry. 
Among  the  exceptions  were  ^^  lands  claimed  under  any  foreign  grant  or 
title."  In  the  case  of  Kewhall  v.  Sanger  (92  XT.  S.,  761),  the  question 
came  before  the  supreme  court  as  to  whether  the  provision  of  the  last 
cited  act  would  reserve  the  lands  within  the  claimed  limits  of  a  firand- 
ulent  grant.    The  court  said,  page  765 : 

This  section  expressly  excludes  from  pie-emption  and  sale  all  lands  claimed  ander 
any  foreign  grant  or  title.  It  is  said  that  this  means  "  lawfaUy  "  claimed ;  but  there 
is  no  anthoxity  to  import  a  word  into  a  statute  in  order  to  change  its  meaning.  Con- 
gress did  not  prejudge  any  claim  to  be  unlawful,  but  submitted  them  all  for  Bdjud- 
ication. 

It  is  thus  seen  that  the  validity  or  invalidity  of  the  claim  can  in  no 
respect  affect  the  question  of  the  reservatioD,  where  claim  is  made  and 
investigation  is  pending.  In  fact,  the  invalidity  can  not  be  ascertained 
until  after  adjudication,  whilst  the  reservation  was  intended  to  be  an 
actual  subsisting  prohibition  against  intrusion,  upon  the  claimed  lands, 
until  an  opportunity  was  afforded  the  parties  for  a  judicial  hearing  and 
investigation.  Necessarily,  then,  to  effectuate  fully  its  purpose,  this 
prohibition  was  intended  to  operate  as  soon  as  ^^  claim''  was  made  to  a 
particular  tract  of  land  before  the  surveyor-general,  for  it  was  as  impor- 
tant to  protect  it  from  intruders  during  his  investigation  as  that  of 
Congress. 

I  have  therefore  no  difficulty  in  deciding  that  this  is  a  case  of  statn- 
tory  reservation,  which  operated  j^roprio  vigore  upon  the  land  daimed, 
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as  soon  as  claim  therefor  was  made  before  the  sarveyor-general,  and 
withheld  the  same  from  other  appropriation^  until  disposed  of  by  direc- 
tion of  Congress  3  and  that  it  is  not  in  the  power  of  the  execntive  to 
change,  modify,  or  revoke  the  reservation  thus  made. 

When  Congress  made  the  grant  of  lands,  to  aid  in  the  constmction 
of  the  Northern  Pacific  Bailroad,  in  section  6,  of  the  land  granting  act 
(13  Stats.,  365),  it  was  provided  that  after  "the  general  route  (of  the 

road)  shall  be  fixed the  odd  sections  of  land  hereby 

granted  shall  not  be  liable  to  sale  or  entry  or  pre-emption,"  etc.  In  the 
case  of  Buttz  v.  Northern  Pacific  Bailroad  (119  IT.  S.,  55),  the  supreme 
court  held  that  the  above  language  created  a  statutory  withdrawal 
which  went  into  operation  immediately  when  said  route  became  fixed  by 
the  filing  and  acceptance  of  a  map  thereof.    Said  the  court,  on  page  72 : 

When  the  general  roate  of  the  road  is  thns  fixed  m  good  faith,  and  information 
thereof  given  to  the  Land  Department  by  fiUng  the  map  thereof  with  the  Commis- 
sioner  of  the  General  Land  Office,  or  the  Secretary  of  the  Interior,  the  law  withdraws 
from  sale  or  pre-emption  the  odd  sections  to  the  extent  of  forty  miles  on  each  side. 
The  object  of  the  law  in  this  particular  is  plain ;  it  is  to  preserve  the  land  for  the 
company  to  which,  in  aid  of  the  constrnction  of  the  road,  it  is  granted.  Altboagh 
the  act  does  not  require  the  officers  of  the  Land  Department  to  give  notice  to  the 
local  land  officers  of  the  withdrawal  of  the  odd  sections  from  sale  or  pre-emption  it 
has  been  the  practice  of  the  Department  in  some  cases,  to  formally  withdraw  them. 
It  cannot  be  otherwise  than  the  exercise  of  a  wise  precaution  by  the  Department  to 
give  snch  information  to  the  local  land  officers  as  may  serve  to  guide  aright  those 
seeking  settlements  on  the  public  lands;  and  thus  prevent  settlements  and  expendi- 
tures connected  with  them  which  would  afterwards  prove  to  be  useless. 

The  act  of  Congress  making  a  grant  of  land  to  the  State  of  Kansas 
for  the  benefit  of  the  St.  Joseph,  etc.  Bailroad  contains  the  ordinary 
provision  usual  in  such  acts,  to  the  effect  that  <^  in  case  it  shall  appear 
that  the  United  States  have,  when  the  line  or  route  of  said  road  is 
definitely  fixed  "  disposed  of  or  reserved  any  of  the  granted  lands,  other 
lauds  shall  be  allowed  therefor.  In  the  case  of  Yan  Wyck  v.  Knevals 
(106  IT.  S.,  300),  the  supreme  court  regarded  this  language  as  creating 
a  self-acting  statutory  withdrawal,  which  went  into  effect,  eo  instanti 
the  line  of  the  road  was  definitely  fixed.    On  page  367  the  court  says: 

It  then  becomes  the  duty  of  the  Secretary  to  withdraw  the  lands  granted  from 
market.  But  if  he  should  neglect  this  duty,  the  neglect  would  not  impair  the  rights 
of  the  company^  however  prejudicial  it  might  prove  to  others.  Its  rights  are  not 
made  dependent  upon  the  issue  of  the  Secretary's  order,  or  upon  notice  of  the  with- 
drawal being  given  to  the  local  land  officers.  Congress,  which  possesses  the  absolute 
power  of  alienation  of  the  public  lands,  has  prescribed  the  period  at  which  other 
parties  than  the  grantee  named  shall  have  the  privilege  of  acquiring  a  right  to  por- 
tions of  the  lauds  specified,  and  neither  the  Secretary  nor  any  other  officer  of  the 
Land  Department  can  extend  the  period  by  requiring  something  to  be  done  subse- 
quently, and  until  done,  continuing  the  right  of  parties  to  settle  on  the  lands  as 
previously.  Otherwise,  it  would  be  in  their  power,  by  vexatious  or  dilatory  pro- 
ceedings, to  defeat  the  act  of  Congress,  or  at  least  seriously  impair  its  benefit. 

I  think  the  rules,  laid  down  in  these  cases,  applicable  to  the  one  under 
consideration.    The  act  of  1854  created  a  statutory  withdrawal,  which 
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attached  instantly  to  laud  claimed  before  the  surveyor- general,  and  was 
coextensive  with  that  claim ;  nothing  that  the  land  officers  may  do  can 
in  any  way  affect  the  validity,  the  extent  or  effectiveness  of  said  with- 
drawal, which  being  established  by  Congress  is  subject  to  its  action 
alone.  What  the  Commissioner  or  the  surveyor-general  might  do  in 
the  way  of  defining  the  extent  of  the  reservation,  whilst  effective,  per- 
haps, as  notice  to  the  public  at  large,  could  in  no  way  add  to  or  take 
from  the  force  and  effect  of  the  reservation  made  by  Congress,  or  preju- 
dice the  rights  of  the  claimants. 

In  this  case,  it  is  complained  that  subsequently  to  forwarding  his  re- 
port the  surveyor-general  transmitted  the  plat  of  a  survey  showing  the 
particular  lands  claimed,  and  that  a  corresponding  reservation  has 
been  noted  on  the  tract-books  in  yours  and  the  local  land  office.  It  is  as- 
serted that  this  plat  was  irregularly  filed,  does  not  correspond  with  the 
form  of  the  original  grant,  and  shows  an  acreage  largely  in  excess  of 
that  called  for  in  the  grant  papers.  This  may  all  be  trae  and  yet  not 
in  any  way  affect  the  legality  or  efficacy  of  the  reservation  estabhshed 
by  statute.  That  reservation,  as  shown  before,  would  have  gone  into 
effect  if  no  plat  had  ever  been  filed,  and  no  action  taken  by  the  land  offi- 
cers in  relation  thereto.  But  it  was  proper  that  such  plat  should  be  filed 
and  such  reservation  noted  on  the  records.  They  showed  the  location 
and  extent  of  the  lands  which,  the  surveyor  understood,  were  claimed 
by  those  setting  up  rights  under  the  grant,  and  upon  which  the  statu- 
tory withdrawal  operated.  If  such  notation  did  not  act,  in  effect,  a^BU 
executive  reservation  of  the  lands  therein  described,  it  would  be  a  notice 
and  warning  to  paties  intending  to  settle,  which,  if  heeded  would  prob- 
ably prevent  complications  and  troubles.  It  was,  therefore,  in  the  inter- 
est of  good  administration  that  such  notation  was  made  upon  the  rec- 
ords, and  for  the  same  reason  it  ought  to  stand,  though  its  oblit^ation 
can  in  no  wise  affect  adversely  the  rights  of  the  grant  claimants,  or  the 
operation  of  the  statutory  withdrawal  established  to  protect  those 
rights. 

I  find  nothing  in  the  case  of  Pinkerton  «.  Ledoux  (129  IT.  S.,  346), 
quoted  by  your  predecessor,  in  conflict  with  these  views.  There,  the 
court  below  refused  to  instruct  the  jury  that  the  report  of  the  surveyor- 
general  under  the  act  of  1854,  supra,  entitled  the  plaintiff  to  such  abso- 
lute and  exclusive  possession  of  the  land  within  the  claimed  limits  of 
an  unconfirmed  Mexican  grant  as  would  enable  him  to  recover  them  in 
an  action  of  ejectment.  This  ruling  was  affirmed  by  the  supreme  court 
on  page  351 :  and  the  reasons  as  set  forth  are  obvious.  As  before  said, 
the  policy  of  our  law  was  to  treat  all  these  Mexican  grants  as  conferring 
only  inchoate  or  equitable  rights,  needing  confirmation  to  ripen  into  a 
legal  title,  which  could  be  accorded  by  Congress  alone«  The  report  of 
the  surveyor-general  only  shows  what,  on  investigation,  he  has  found 
to  be  the  origin,  character,  and  extent  of  the  claim  set  up.  But  until 
the  report  is  confirmed,  it  is  no  evidence  of  either  the  legal  title  or  of 
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tlie  boundaries  of  the  grant,  in  an  action  where  recovery  is  sought  on 
tlie  strength  of  the  legal  title.  That  case  has  no  bearing  whatever  upon 
Hie  question  of  reservation  in  this  case. 

It  is  apparent  that  the  first  inquiry  under  the  last  specification  of 
error  must  be  answered  in  the  affirmative^  and  that  there  was  a  ''  law- 
fU  reservation  of  the  lands  in  question.^  And,  inasmuch  as  that  res- 
esrvation  was  one  established  by  the  statute  and  was  to  remain  in  oper- 
ation subject  to  the  direct  or  other  action  of  Congress  confirming  or 
rejecting  the  grant  claim,  it  follows  logically  that  the  action  of  your 
predecessor  in  declaring  there  was  no  reservation  for  the  grant,  is  erro- 
neous and  without  authority,  the  matter  of  the  report  of  the  surveyor- 
general  and  the  reservation  of  land  claimed  before  him  being  entirely 
beyond  the  e<mtrol  of  the  Commissioner. 

It  is  not  seen  that  the  act  of  March  3, 1891  (26  Stat.,  854),  establish*, 
ing  a  court  for  the  settlement  of  private  land  claims,  has  any  particular 
bearing  upon  the  matters  herein  discussed.  As  shown,  the  act  of  1854 
provided  that  upon  the  institution  of  proceedings  before  the  surveyor- 
general,  the  claimed  lands  should  be  reserved  until  the  final  action  ot 
Gottgress.  The  act  of  1891  repes^s  that  portion  of  the  act  of  1854 
referred  to,  and  hereaftw  there  will  be  no  such  proceedings  before  the 
surveyor-general,  and  no  coincident  statutory  reservation.  But  the 
repealing  act  does  not,  either  by  expression  or  necessary  implication, 
revoke  or  annul  the  statutory  reservations  in  force  at  the  time  of  its- 
passage.  In  my  opinion,  every  legal  intendment  is  that  said  reserva- 
tions should  remain  in  i^U  effect  until  the  claims  they  protect  are  dis- 
posed of  in  accordance  with  the  provisions  of  the  new  act. 

The  judgment  in  said  case  is  therefore  reversed,  and  the  papers 
therein  returned  to  your  office. 

It  is  proper  to  call  your  attention  to  the  order  of  Commissioner 
Stockslager  in  relation  to  the  reservation  in  this  case.  He  directs  that 
any  notes  of  suspension  of  lands  from  entry  on  accoant  of  said  claim^ 
found  on  the  books  of  either  office,  shall  "be  expunged"  therefrom. 
The  books  referred  to  are  the  official  tract-books,  in  which,  under  the 
admirable  system  of  book-keeping  in  operation  for  so  many  years,  are 
posted  or  noted,  in  connection  with  the  respective  tracts  of  land,  every- 
thing relating  to  them  which  comes  to  the  knowledge  of  the  officers  in 
the  regular  course  of  business,  so  that,  in  reference  thereto,  the  history 
of  each  tract  and  its  present  status  are  shown.  An  order  to  "  expunge,'^ 
erase,  or  obliterate  anything  thus  recorded,  if  obeyed,  will  result  in 
mutilation  of  the  public  records  of  the  Land  Department,  a  proceeding 
entirely  unjustifiable  under  any  circumstances,  calculated  to  destroy 
the  integrity  of  those  records,  and  render  them  wholly  unreliable.  In 
BO  case  shoold  the  ^itries  upon  these  records  ever  be  tampered  with, 
expunged  or  erased.  If  an  entry  be  made,  which  was  afterwards 
ascertained  to  be  improper,  recourse  should  not  be  had  to  tiie  process 
of  obliterating  or  mutilating  the  record  as  it  is  made;  but  another  entry 
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ought  to  be  made,  showing  the  error.  Thns  the  integrity  of  the  record 
would  be  preserved  and  a  full  and  truthful  history  of  all  the  proceed- 
ings, in  relation  to  the  particular  tract  of  land,  shown  by  the  books  of 
the  ofQce.  I  am  not  aware  that  it  has  been  the  practice  of  your  office 
to  order  matters  "  expunged  ^  from  the  records  thereof,  no  order  simi- 
lar to  the  one  herein  have  come  under  my  observation;  but  if  such  a 
practice  prevails,  you  will  give  such  directions  as  will  at  once  put  a 
stop  to  it. 

bntbt— amendment— patxnt-subvst. 
Elisha  B.  Maetin.* 

The  right  to  amend  an  entry  ia  defeated  by  an  intervening  advene  claim. 
A  patent  should  not  iaaae  for  land  under  a  technical  sub-diviBlonal  description  not 
shown  by  the  public  surveys. 

Fir%%  A%^i4int  Secretary  Ohandler  to  the  Commissioner  of  the  General 

La/nd  Office^  December  2y  1892. 

On  the  7th  of  November,  1888,  Elisha  B.  Martin  fQed  his  pre-emp- 
tion declaratory  statement  for  the  S.  j^  and  the  NE.  J  of  the  ^KR.  ^  of 
Sec.  6,  T.  20  S.,  B.  17  E.,  M.  D.  H.,  Yisalia  land  district,  California, 
alleging  settlement  on  the  first  day  of  tJiat  month.  He  made  cash 
entry  for  the  land  on  the  3d  of  February,  1890.  The  area  of  this  tract 
is  one  hundred  and  thirty-six  acres. 

On  the  10th  of  September,  1889,  Charles  F.  Wilson  made  timber- 
culture  entry  for  the  remainder  of  said  quarter  section  the  KW.  ^  of 
the  NE.  \.  Subsequently,  said  entry  was  held  for  cancellation,  upon 
the  report  of  a  special  agent  of  your  ofBce,  but  such  action  was  after- 
wards revoked,  leaving  the  entry  intact. 

On  the  29th  of  May,  1891,  the  local  officers  transmitted  to  your  oflBoe 
the  application  of  Martin  for  the  amendment  of  his  entry, <so  as  to  em- 
brace the  entire  NE.  ^  of  said  section  six,  and  for  the  cancellation  of 
the  timber-culture  entry  of  Wilson.  This  application  was  refused  by 
you,  on  the  9th  of  December,  1891,  and  an  appeal  from  your  decision 
brings  the  case  to  the  Department. 

In  his  application,  Martin  alleges  that  the  south  half  of  the  ISTE.  ^  of 
said  section  contained  eighty  acres,  and  the  north  half  one  hundred 
and  twelve  acres.  That  he  applied  to  file  his  declaratory  statement 
for  the  entire  NE.  J  of  said  section,  but  was  not  allowed  to  do  so,  the 
local  officers  informing  him  that  said  quarter  embraced  one  hundred 
and  ninety-two  acres,  and  he  could  only  file  for  such  fractional  parts 
thereof  as  -approximated  one  hundred  and  sixty  acres.  He  accepted 
this  statement  as  correct,  and  made  filing  and  entry  as  already  stated. 

In  his  appeal  to  the  Department,  Martin  states  that  before  making 

settlement  upon  the  land  in  question,  he  purchased  the  improvements 

.^— — ^■^■^— ■  I  ^.^__^_^^_^__^.^__„^_^___^,^,^,„„^^_„___^___^,^,_^_^ 

•  Not  reported  in  Vol,  XV. 
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tliereon  from  one,  Albert  W.  Amsbaugh,  for  the  sum  of  $500,  who  rep- 
resented to  him  that  he  had  a  pre-emption  on  the  whole  of  said  !N'E.  ^ 
of  said  section  six,  and  that  he  never  knew  to  the  contrary  until  he 
applied  to  file  his  own  declaratory  statement.  He  also  alleges  that  he 
-went  into  possession  of  the  whole  of  said  !N1B.  J  and  had  prepared  for 
cnltiYation,  at  great  expense,  the  land  for  which  Wilson  afterwards 
made  timber  culture  entry. 

Whether  the  local  ofQcers  erred  in  not  allowing  Martin  to  file  his 
statement  for  the  entire  103.  i  of  section  six,  is  not  the  question  now  be- 
fore me.  If  he  was  dissatisfied  with  their  action  to  preserve  his  rights, 
lie  should  have  appealed;  failing  to  do  so,  and  so  long  as  the  timber 
culture  entry  of  Wilson  was  made  prior  to  this  application,  and  remains 
of  record,  Martin's  application  to  amend  can  not  be  allowed.  The 
record  before  me  does  not  make  a  showing  which  calls  for  the  cancella- 
tion of  the  entry  of  Wilson  in  favor  of  Martin.  He  alleges  that  Wilson 
made  timber  culture  entry  for  a  subdivision  of  section  six  which  had 
no  existence.  Tlie  same  might  be  said  of  his  filing.  If  there  was  no 
NW.  4  of  the  KB.  J  of  said  section,  there  was  no  NE.  J  thereof,  and  if 
the  entry  of  Wilson  for  the  NW.  J  of  the  NB.  J  should  be  canceled,  the 
filing  of  Martin  for  the  I^B.  |  therefore  should  share  the  same  fate. 
Your  refusal,  therefore,  to  allow  the  amendment  applied  for  by  Martin, 
is  approved. 

This,  however,  still  leaves  two  entries  of  record  in  your  office,  which 
can  not  be  passed  to  patent,  as  the  subdivisions  of  land  described 
therein,.have  no  existence.  The  map  of  township  20,  filed  in  your  of- 
fice, shows  the  NB.  i  of  section  6,  to  be  divided  only  into  a  northern 
and  a  southern  part,  the  former  containing  112,  and  the  latter  80  acres. 
Before  patents  can  issue,  the  entries  must  conform  to  those  subdivi- 
sions, or  a  new  survey  of  that  quarter  section  must  be  made.  I  call 
your  attention  to  this  situation,  and  suggest  that  appropriate  action  in 
the  premises  be  taken  by  your  office. 


BIGHT  OT  WAY-DITCH-MAUGTIfAIi  LIMITS. 

Lewis  J.  Dawson. 

In  approving  an  application  for  a  right  of  way  for  a  ditch  the  Department  does  not 
determine  the  marginal  width  necessary  for  the  construction  and  maintenance  of 
the  ditch. 

Secretary  Smith  to  the  OommUsioner  of  the  OenercA  Land  Office^  May  8j 

1893. 

I  am  in  receipt  of  your  letter  of  February  20, 1893,  transmitting  a 
map  in  duplicate,  filed  by  Lewis  J.  Dawson,  in  the  land  office  at  Pueblo, 
Colorado,  with  his  application  for  its  approval,  that  he  may  have  the 
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benefit  of  sections  18  to  21,  of  the  act  of  March  3,  1891^  (26  Stat, 
1095). 

This  map  embraces  a  small  ditch  with  lateral,  and  two  small  reser- 
voirs. It  takes  its  water  from  Swift  creek.  The  initial  point  (being  at 
the  head  gate)  is  in  the  ISE.  J  of  NW.  J  Sec.  7,  T.  22  S.,  B.  73  W., 
said  point  being  S.  33°  15'  W.,  1550  feet  from  the  S.  i  comer  of  Sec.  6, 
of  said  town  and  range.  Thence  it  bears  north  east  two  miles  and  1140 
feet  to  a  reservoir.  It  is  two  feet  in  width.  It  rons  nearly  its  entire 
length  through  private  lands,  but  enters  the  SW.  J  of  Sec.  52^  T.  21  S., 
B.  73  W.,  which  tract  is  public  land.  The  main  ditch  terminates  in 
the  reservoir  at  a  point  N.  75^^  W  B.,  950  feet  firom  the  quarter  oerner 
on  the  south  line  of  said  Sec.  32.  A  lateral  taken  out  at  a  iMmit  near 
the  south  line  of  said  section  N.  85<^  £.,  600  feet  from  the  quarter  cor- 
ner on  the  south  line  of  said  section  32,  runs  K  B.,  and  flows  into 
another  reservoir  at  a  point  N.  50^  10'  B.,  1405  feet  from  the  same  cor- 
ner of  section  32.    This  lateral  is  1100  feet  in  length,  and  two  feet  wide. 

The  initial  point  of  the  larger  reservoir,  designated  as  Now  1,  is  on 
the  middle  line,  north  and  south  of  the  S.  £*  quarter  of  said  section  32, 
K  880  28'  B.,  1328  feet  from  t^e  i  section  corner  on  the  south  line  of 
said  section  32.    It  is  rectangular  in  shape,  a»d  covers  6.00  acres. 

The  initial  point  of  the  snMiller  vese? voii  is  N.  55<>  B.^  1635  feet  from 
said  quarter  section  corner  on  the  south  line  of  section  32;  its  area  is 
1.16  acres. 

Both  of  these  reservoirs  are  on  public  land.  Tlie  surveyor  files  an 
affidavit  in  verification  of  his  survey,  and  says  that  the  land  sooght  to 
be  appropriated  can  be  utilized  for  reservoir  purposes. 

This  is  a  very  narrow  ditch,  but  as  it  affects  public  land,  and  the  appli- 
cant's  survey  and  map  are  in  substantial  compliance  with  the  require- 
ments of  the  law  and  regulations  of  the  Department,  the  map  is  vp- 
proved,  subject  to  all  existing  valid  rights.  While  section  18,  of  said 
act  of  March  3, 1891,  grants  fifty  feet  on  each  side  of  the  mai^nal 
limits  of  a  canal  or  ditch,  regardless  of  its  width,  the  21st  section  of 
the  act  so  limits  the  operation  of  the  former  section  that  the  ditch  or 
canal  owner  can  only  occupy  such  right  of  way  for  the  purpose  of  said 
canal  or  ditch,  ^  and  then  only  so  far  as  may  be  necessary  for  the  con- 
struction, maintenance  and  care  of  said  canal  or  ditch."  In  approving 
this  map,  the  Department  grants  only  such  right  of  way  as  the  law  pro- 
vides; the  width  necessary  for  the  construction,  maintenance  and  care 
of  the  ditch  is  not  determined. 

The  map  and  papers  transmitted  by  your  said  letter  are  herewith  re- 
turniedi 
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AliLOTMSNT— ABTICLB  7»  TBEATY  OF  MABCH  18,  1807. 

McLean  v.  Bisson. 

The  riglit  to  allotments  pioyidcd  in  article  7,  of  tlie  treaty  of  March  19, 1867,  is  not 
dependent  npon  settlement  or  residence  on  the  land,  bnt  is  secnred  by  the  culti- 
vation of  the  specified  quantity  of  land ;  and  when  the  Indian  has  complied  with 
such  requirement,  his  right  to  the  tract  involved  vests  at  once,  and  attaches 
thereto,  whether  the  certificate  of  such  right  is,  or  is  not,  issued  to  him  at  such 
time. 

Acting  Secretary  Chandler  to  the  Commiseioner  of  Indian  Affairs j  April 

3y  1893. 

1  acknowledge  the  reeeipt  of  your  oommunication  of  ISth  Janaary 
last,  transmitting  the  papers  in  the  case  of  the  appeal  of  Lillie  McLean 
fh)m  the  decision  of  yonr  office  of  December  12,  1892,  in  instructing 
the  Chippewa  Commission  to  cancel  the  allotment  theretofore  made  ta 
said  Lillie  McLean  by  said  Commission  and  allot  the  land  to  the  con- 
testant, Antoine  Bisson. 

In  reply  thereto,  I  transmit  herewith  an  opinion  of  the  Hon.  Assist- 
ant Attorney  General  for  this  Department,  dated  1st  instant,  in  which 
X  concur,  wherein  it  is  held  that  Bisson  has  no  right  to  the  land  as. 
against  tihe  claim  of  McLean  and  that  the  allotment  made  to  her  by 
the  Commission  should  be  Confirmed  and  established. 

OPINION. 

Assistant  Attorney  General  Shields  to  the  Secretary  of  the  Interior^  April 

1, 1898. 

I  have  the  honor  to  acknowledge,  by  reference  of  Acting  Secretary 
Chandler  dated  February  18, 1893,  a  communication  from  the  Acting 
Commissioner  of  Indian  Afiairs,  dated  January  18,  1893,  transmitting 
to  the  Department  the  papers  in  the  case  of  the  appeal  of  Lillie  McLean 
from  the  decision  of  the  Indian  Office,  dated  December  12, 1892,  <<  in 
instructing  the  Chippewa  Commission  to  cancel  the  allotmjeut  thereto- 
fore made  to  said  Lillie  McLean  and  allot  the  land  to  the  contestant, 
Antoine  Bisson.''  The  question  involved  is  the  determination  as  to 
which  of  the  contestants,  Lillie  McLean  or  Antoine  Bisson,  should  be 
allotted  the  i^W.  I  of  Sec.  21,  T.  141,  E.  41  W.,  on  the  White  Earth 
Beservation,  Minnesota,  under  the  provisions  of  Article  YU,  of  the 
treaty  of  March  19, 1867  (16  Stat,  719),  as  provided  for  in  the  act  of 
January  14, 1889  (25  Stat.,  642).  By  the  papers  submitted,  it  appears 
that  the  controversy  arose  over  the  claims  of  McLean  and  Bisson  as  to 
which  of  them  should  receive  the  allotment  for  the  land  in  question; 
that  the  Chippewa  Commission,  in  making  the  allotment,  heard  and 
omsidered  the  testimony  and  proof  offered  by  the  parties ;  that  said 
Commission  awarded  and  allotted  the  land  to  McLean;  that  on  the  12th 
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day  of  December,  1892,  tbe  Oomiaissioner  of  Indian  Aftairs  considered 
the  matter  and  directed  the  Commission  ^'  to  cancel  the  allotment  to 
Lillie  McLean  and  to  allot  the  land  to  the  contestant  Antoine  Bisson/' 
from  which  order  McLean  seeks  to  appeal  to  you;  and  the  testimony 
and  record  upon  which  said  actions  were  based  are  transmitted  for 
your  consideration.  The  matter  was  referred  to  me  "for  an  expression 
of  opinion  on  the  legal  questions  herein  presented." 

It  seems  that  the  parties  to  this  controversy  are  members  of  the 
"Chippewa  Indians  of  the  Mississippi,"  and  so  far  as  I  am  able  to  glean 
from  the  papers  before  me,  they  both  are  claiming  the  land  in  question 
under  the  terms  of  the  seventh  Article  of  the  treaty  of  March  19, 1867 
(16  Stat.,  719),  which  reads  as  follows: 

As  soon  as  the  location  of  the  reseryation  set  apart  by  the  seoond  artiele  hereof 
shaU  have  been  approximately  ascertained,  and  reported  to  the  office  of  Indian  affairsy 
the  Secretary  of  the  Interior  shaU  oanse  the  same  to  be  surveyed  in  conformity  to 
the  system  of  govemment  surveys,  and  whenever,  after  such  survey,  any  Indian,  of 
the  bands  parties  hereto,  either  male  or  female,  shall  have  ten  acres  of  land  under 
cultivation,  such  Indian  shaU  be  entitled  to  receive  a  certificate,  showing  him  to  bo 
entitled  to  the  forty  acres  of  land,  according  to  legal  subdivision,  containing  the 
said  ten  acres  or  the  greater  part  thereof,  and  whenever  such  Indian  shall  have  an 
additional  ten  acres  under  cultivation  he  or  she  shaU  be  entitled  to  a  certificate  for 
additional  forty  acres,  and  so  on,  until  the  fuU  amount  of  one  hundred  and  sixty 
acres  may  have  been  certified  to  any  one  Indian;  and  the  land  so  held  by  any  Indian 
shall  be  exempt  firom  taxation  and  sale  for  debt,  and  shall  not  be  alienated  except 
with  the  approval  of  the  Secretary  of  the  Interior,  and  in  no  case  to  any  person  not 
a  member  of  the  Chippewa  tribe. 

• 

Informal  inquiry  at  the  General  Land  Office  elicits  the  fact  that  the 
plat  of  the  survey  of  the  township  in  which  the  land  in  question  is 
located,  was  approved  by  the  surveyor-general  of  Minnesota  on  the  12th 
day  of  February,  1872.    The  language  of  the  seventh  article  is  that — 

Whenever,  after  such  survey,  any  Indian  .  .  .  either  male  or  female,  shaU 
have  ten  acres  of  land  under  cultivation,  such  Indian  shaU  be  entitled  to  a  certifi- 
cate,  showing  him  to  be  entitled  to  the  forty  acres  of  land, 

and  so  on  for  every  <<  additional  ten  acres  under  cultivation,  he  or  she 
shall  be  entitled  to  a  certificate  for  an  additional  forty  acres,"  until 
"one  hundred  and  sixty  acres  may  have  been  certified  to  any  one  In- 
dian." This  language  does  not  in  terms  nor  by  implication  require  tbe 
Indian  to  either  settle  or  live  upon  the  land^  it  only  requires  him  or 
her  to  "  have  ten  .acres  under  cultivation^  in  order  to  be  entitled  to  a 
certificate  showing  him  to  be  entitled  to  the  forty  acres  of  land.  While 
it  may  be  true  that  the  parties  to  the  treaty  contemplated  by  holding 
out  this  inducement  that  the  Indians  availing  themselves  of  it,  might 
in  the  course  of  time,  build  houses  and  live  in  them,  yet  the  language 
used  in  the  treaty  certainly  fails  to  make  such  action  on  the  part  of  the 
Indians  a  condition  precedent  to  the  establishment  of  their  right  to  the 
land.  At  the  time  the  treaty  was  made  the  land  set  apart  for  these 
Indians  was  uu  surveyed,  wild  land,  situated  beyond  the  frontier  white 
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settlements;  other  bands  and  tribes  of  Indians  not  always  at  peace 
with  these,  were  located  or  roved  at  large  in  the  country  north,  west 
and  south  of  the  land  set  apart  for  this  band;  the  government  was,  no 
doubt,  anxious  to  have  these  Indians  adopt  the  habits  and  customs  of 
the  white  man — in  a  word  become  civilized — ^this  is  evident  to  my  mind 
from  the  several  provisions  in  said  treaty  relating  to  schools,  mills, 
houses  on  the  reservation,  cattle,  farming  utensils,  etc.  Under  these 
and  all  the  circumstances  it  seems  reasonable  to  conclude  that  as  an 
entering  wedge  looking  to  the  final  accomplishment  of  these  purposes, 
it  was  intended  to  only  require  the  Indian  to  put  the  specified  number 
of  acres  of  land  into  a  state  of  cultivation,  in  order  to  encourage  him 
in  an  effort  to  become  civilized,  and  to  invest  him  with  the  right  to  the 
land  he  cultivated  and  the  additional  land  specified  in  the  treaty. 
Whenever  the  Indian  performed  his  or  her  part  by  putting  the  speci- 
fied number  of  acres  in  cultivation,  he  or  she  became  entitled  to  the 
land,  his  or  her  right  to  it  became  vested  and  at  once  attached,  irre- 
spective of  whether  the  certificate  was  or  was  not  issued  to  him,  for 
the  issuance  of  the  certificate  was  a  matter  over  which  the  Indian  had 
no  control. 

In  this  case  it  is  shown  that  Lillie  McLean  was  in  1876,  the  wife  of 
one  Timothy  Mooers,  who  apparently  was  a  white  man;  that  in  said 
year  they  settled  upon  the  land  under  her  right  as  an  Indian;  that  he 
(Mooers)  built  a  shanty,  fenced  and  broke  or  caused  to  be  broken  forty 
acres  of  the  land.  She  swears  that  in  1879  she  applied  to  the  agent  to 
have  a  certificate  issued  to  her  for  the  land,  and  he  informed  her  that 
he  would  have  to  write  to  Washington  for  it  and  promised  to  do  so; 
but  she  never  heard  anything  more  about  it.  It  is  shown  that  Mooers 
had  fifty-five  acres  of  the  land  in  question  plowed  and  put  in  one  crop 
on  part  of  it. 

It  is  claimed  on  the  part  of  Bisson  that  Mooers  did  not  make  this 
improvement  for  his  wife,  but  for  another  woman  whom  he  intended  to 
marry  at  some  time  in  the  fhture;  this  claim  is  unreasonable  on  its 
face,  and  is  not  supported  by  the  testimony,  for  Mooers  himself  testi- 
fied, that  the  improvements  were  made  for  his  wife,  now  Lillie  McLean. 
When  Mooers  and  his  wife  separated,  she  went  to  the  government 
school  at  Bed  Lake,  where  she  was  employed  as  a  seamstress,  and 
afterwards  she  was  divorced  from  Mooers.  After  the  Mooers  went 
away  from  the  land,  one  Southware  occupied  it  awhile,  then  one  Blair 
occupied  it  until  1890,  when  it  is  claimed,  he  sold  it  to  Bisson,  who,  I 
infer,  has  held  the  possession  of  it  since. 

While  the  testimony  in  this  case  is  not  entirely  satisfactory,  yet  I 
am  disposed  to  think  the  opinion  of  the  Oommission  who  had  the  oppor- 
tunity to  see  the  witnesses  and  judge  of  their  testimony  should  be 
given  considerable  weight,  and  I  think  there  is  sufficient  in  the  record 
to  sustain  their  decision. 

Upon  the  igyotB  and  record,  as  submitted,  my  conclusion  of  law  is 
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fhat  Bisson  has  no  right  to  the  land  as  against  the  claim  of  McLean, 
and  tbal  the  aDotment  nade  to  her  by  the  Gommifision  dionld  be  con- 
firmed and  established  by  yon,  and  I  so  advise. 


COKXTBMATION-SXCTIOK  7,  ACT  OF  MABCH  8,  1801. 

POMOSEKO  CAHPOS. 

An  entry  canceled  prior  to  the  passage  of  the  act  of  March  3, 1891,  is  not  confirmed 
by  section  7  of  said  act ;  nor  does  the  pendency  of  proceedings  lander  permission  to 
show  canse  why  snch  entry  should  be  reinstated,  bdng  it  within  the  oonfiintt- 
tory  operation  of  said  section. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  ihe  General 

Land  Office^  April  11, 1893., 

July  15, 1882,  Pomoseno  Campos  made  Anal  homestead  entry  ft>r  the 
S.  i  of  the  NW;  i  and  the  N.  ^  of  the  SW.  i  of  See.  31,  T.  18  N.,  B. 
32  E.,  Folsom,  'Sew  Mexico. 

Said  entry  was  held  for  cancellation  by  your  office  October  8, 1887, 
on  report  of  Special  Agent  0.  G.  Coleman,  for  lack  of  residence  and 
improvements,  and  because  made  in  the  interest  of  one,  Jnan  Yi^ 

January  19, 1888,  it  was  canceled,  but  afberwaa^ds,  to  wit,  Jime  22, 
1888,  on  the  application  of  said  Juan  Vigil,  who  had  become  the  par- 
chaser  of  the  land,  a  hearing  was  ordered,  to  allow  him  to  show  why 
the  said  entry  should  be  reinstated  and  sustained. 

The  hearing  was  had  March  20, 1889,  and  on  November  6, 1891,  the 
local  officers  recommended  that  the  entry  be  confirmed,  under  the  7th 
section  of  the  act  of  March  3, 1891,  (26  Stat.,  1095),  and  by  your  deci- 
sion of  February  29, 1892,  you  affirmed  their  action. 

In  the  meantime,  to  wit,  December  15, 1890,  Luciano  Solano  had 
been  allowed  to  make  homestead  entry  for  the  S.  ^  of  the  KW.  ^  and 
the  W.  i  of  the  SW.  i  of  the  same  section.  He  was  allowed  to  inter- 
vene, and  has  appealed  from  your  said  decision. 

I  cannot  concur  in  your  judgment. 

At  the  date  of  the  passage  of  the  confirmatory  act  of  March  3, 1891, 
Campos'  entry  had  no  existence,  it  having  been  canceled  by  your  office 
January  19, 1888,  and  the  hearing  subsequently  ordered  was  to  show 
cause  why  the  entry  should  be  reinstated.  The  act  of  March  3, 1891, 
supra,  makes  no  provision  for  reinstating  canceled  entries,  for  the  pur- 
pose of  confirming  the  same  thereunder.  James  Slocum,  15  L.  D.,  421. 
It  must  be  reinstated,  if  at  all,  under  the  evidence  taken  at  the  hear- 
ing. That  evidence  has  been  examined,  and,  in  my  judgment,  clearly 
shows  that  Campos  did  not  comply  with  the  law  as  to  residence  and 
improvements. 

I  am  further  satisfied  from  such  examination  that  his  entry  was  made 
in  the  interest,  and  for  the  benefit  of  Vigil,  the  transferee. 

Your  judgment  is  therefore  reversed,  and  the  entry  of  Oampos  can- 
celed. 
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XNDIAK  I4AND&-AGHEBHKNT  07  DECEMBSB  10,  1891— ACT  OF  MABCH 

Ohebokeb  Allotments. 

In  selectiiig  IahAb  imdeT  paragcaph  4,  Article  II,  ef  tt»  agreement  of  December  19, 
1891,  provldiiig  alloimeiitt  for  certain  Cbetokee  Indiana  residing  on  the  ceded 
landfl^  the  head  of  the  funi^  ia  required  to  take  his  allotment  oat  of  hia 
improved  lands.  Tha  memhers  of  his  family  hare  the  preferred  right  in  making 
their  selections  ia  Cake  lands  improved  by  the  husband  or  father,  but  are  not 
restricted  to  said  lands;  but  if  they  take  improved  lands,  the  selection  is  then 
limited  to  lands  embraced  within  the  improvements  of  the  husband  or  father. 

Seleetfons  made  by  the  owners  of  improvements  who  do  not  reside  within  the  ceded 
Bmits,  must  not  embrace  tracts  less  in  area  than  the  smallest  legal  sub-division, 
and  must  be  taken  in  such  manner  as  to  include  their  improvements  up  to  the 
limitation  in  acreage  provided  in  said  agreement. 

The  allotments  provided  for  in  said  agreement  are  to  be  made  by  the  people  entitled 
■  to  receive  the  land,  subject  to  tiie  approval  of  the  Secretary  of  the  Interior. 

The  right  to  purchase  one  hundred  and  sixty  acres  conferred  by  the  act  of  March  3, 
1893,  upon  D.  W.  Bushyhead  extends  to  any  lands  within  the  ceded  portion  of 
the  territory  not  in  conflict  with  righte  of  selection  conferred  by  paragraph  4, 
of  Article  II,  of  said  agreement,  and  the  rights  of  the  Chilooco  school,  recog- 
nised by  said  act,  or  any  other  reservation. 

Assistant  Attorney  Oeneral  Hall  to  the  Secretary  of  the  Interior^  May  lOj 

1893. 

The  qaestion  has  been  submitted  to  me  Informally,  together  with 
certain  papers  on  the  subject,  as  to  the  proper  constiniction  of  para- 
graph 4  of  Article  II,  of  the  agreement  between  the  United  States  and 
the  Cherokee  Nation,  whereby  certain  lands  of  the  Cherokee  Kation 
were  ceded  to  the  United  States,  which  agreement  was  entered  into  on 
the  19th  day  of  December,  1891.  This  agreement  deals  with  two 
classes  of  persons  to  whom  allotments  of  lands  are  to  be  made.  The 
first  class  are  persons  who  reside  within  the  territory  ceded  to  the 
United  States  by  the  Cherokee  Nation,  and  that  part  of  the  agree- 
ment which  relates  to  allotments  for  the  benefit  of  this  class  reads  as 
follows : 

That  any  citizen  of  the  Cherokee  Nation  who,  prior  to  the  first  day  of  Novem- 
ber, 1891,  was  a  bona  fide  resident  upon  and  further  had,  as  a  farmer  and  for  farm- 
ing purposes,  made  permanent  and  yalnable  improvements  on  any  part  of  the  land 
herein  ceded  and  who  has  not  disx>o8ed  of  the  same,  but  desires  to  occupy  the  par- 
ticular lands  so  improved  as  a  homestead  and  for  farming  purposes,  Hhall  have  the 
right  to  select  one-eighth  of  a  section  of  land,  to  conform,  however,  to  the  United 
States  surveys;  such  selection  to  embrace,  as  far  as  the  above  limitation  will  admit, 
such  improvements.  The  wife  and  children  of  any  such  citizen  shall  have  the  same 
right  of  selection  that  is  above  given  to  the  citizen,  and  they  shall  have  the  prefer- 
ence in  making  selections  to  take  any  lands  improved  by  the  husband  and  &ther 
that  he  can  not  take — until  aU  his  improved  land  shall  be  taken. 

The  language  of  the  above  paragraph  of  the  agreement  leaves  its 
meaning  somewhat  doubtful  in  two  respects,  first,  whether  the  fiE^mily, 
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as  a  family,  should  take  one  allotment,  or  whether  each  member  of  the 
family  should  have  an  allotment;  and  second,  where  such  allotments 
should  be  taken.  I  think  the  report  made  by  the  Commissioners  on 
the  part  of  the  United  States,  to  the  President,  aids  very  materially 
in  reaching  the  true  meaning  of  said  paragraph.  The  GommissionerSy 
in  reference  to  said  paragraph,  use  the  following  language: 

There  are  thought  to  be  about  seventy  Cherokeea  residing  on,  or  who  have  made 
improvements  on,  the  lands  ceded  to  the  United  States  in  the  agreement.  They  are 
mainly  in  number  and  location,  in  a  little  comer  of  the  country  west  of  the  Arkansas 
Biver,  and  east  of  the  Pawnee  reservation.  These  improvements  have  been  in  prog- 
ress for  years,  and  one-eighth  of  a  section  of  land  will  not,  in  every  case,  embrace 
all  the  improvements  macle  by  one  person.  So,  for  those  that  reside  there  with  their 
f^imilies — following  the  general  allotment  law — ^the  Commission  has  agreed  that  each 
member  of  the  family  may  take  one-eighth  of  a  section. 

First.  The  above  paragraph  from  the  report  of  the  Commissioii 
makes  it  very  plain  that  the  agreement  gives  to  each  member  of  tiie 
family  one-eighth  of  a  section  of  land — ^both  by  the  express  statement 
in  the  report  to  that  effect,  and  by  reference  to  the  ^^  general  allotment 
law,"  which  provides  that  every  Indian  entitled  to  on  allotment 'shall 
have  an  eighth  of  a  section.  See  Supplement  to  Revised  Statutes,  YoL 
1,  p.  897. 

Second.  It  will  be  observed  that  the  citizen  who  made  the  improve- 
ments is  required  to  embrace  in  his  allotment  his  improved  land  in  whole 
or  in  part.  The  agreement  does  not  give  to  such  person  the  right  to 
select  such  land  as  he  may  choose,  but  it  provides  that  where  he 
<^  desires  to  occupy  the  particular  lands  so  improved  as  a  homestead 
and  for  farming  purposes,"  he  shall  have  the  right  to  select  one-eighth 
of  a  section  of  land  to  conform  to  the  United  States  surveys,  and  to 
^<  embrace,  as  far  as  the  above  limitation  (one-eighth  of  a  section)  will 
admit,  such  improvements."  His  right  to  select  is  confined  to  the 
lands  he  has  improved.  But  no  such  restriction  is  placed  upon  his 
family  in  making  their  selections.  The  language  relating  to  selections 
by  families  is,  ^<  the  wife  and  children  of  any  such  citizen  shall  have 
the  same  right  of  selection  that  is  above  given  to  the  citizen,"  that  is, 
the  right  to  select  one-eighth  of  a  section  of  land.  But  members  of  the 
family  are  not  confined  to  the  lands  which  have  been  improved  by  the 
head  of  the  family.  The  language  is  ^^  they  shall  have  the  preference 
in  making  selections  to  take  any  lands  improved  by  the  husband  and 
father  that  he  cannot  take."  In  other  words,  they  have  the  right  to 
select,  each,  an  eighth  of  a  section,  and,  if  they  "prefer"  the  improved 
lands,  they  can  include  in  their  selections  any  improved  lands  not  taken 
by  the  husband  and  father,  "  until  all  of  his  improved  land  shall  be 
taken,"  provided,  of  course,  that  their  allotments  do  not  exceed  the 
number  of  acres  given  to  each  member  of  the  family. 

This  view  of  the  question  is  strongly  supported  by  the  construction 
placed  upon  the  agreement  by  the  Oommissioners  in  their  rei>ort  above 
quoted,  wherein  they  say,  "  These  improvements  have  been  in  progress 
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for  years,  and  one-eighth  of  a  section  of  land  will  not,  in  every  case, 
embrace  all  the  improvements  made  by  one  person."  And,  to  compen- 
sate for  snch  loss  that  might  befall  such  citizen,  the  Commissioners 
gave  to  each  member  of  the  feunily  ^<  one-eighth  of  a  section  of  land.'? 

The  above  report  makes  the  meaning  of  the  agreement  qnite  clear 
that  the  head  of  the  fiunily  is  required  to  embrace  in  his  allotment  the 
land  he  has  improved  in  such  manner  as  to  conform  to  the  United 
States  surveys,  and  not  beyond  the  limitation  of  one-eighth  of  a  sec- 
tion of  land;  while  each  member  of  the  family  will  be  permitted  to 
select  his  or  her  allotment,  and  shall  have  the  <<  preference"  (that  is, 
the  right)  in  making  selections  to  take  any  land  improved  by  the  hus- 
band or  &ther,  within  the  limitation  as  to  quantity,  and  which  selec- 
tions shall  also  conform  to  the  United  States  surveys.  The  family 
could  not  select  for  allotment  any  land  improved  by  any  citizen  other 
than  the  husband  or  fisbther. 

I  do  not  construe  the  agreement  to  mean  that  the  family  shall  take 
land  in  compact  form  and  adjoining  the  land  of  the  '^  husband  and 
father,"  nor  do  I  believe  that  the  exercise  of  the  rights  of  &milies  can 
be  so  restricted  by  the  Secretary  of  the  Interior. 

I  therefore  advise  that  the  head  of  the  family  is  required  to  take  his 
allotment  out  of  his  improved  lands,  and  that  his  family  is  not  so  re- 
stricted in  making  their  selections,  but  if  they  take  improved  lands, 
such  selection  must  be  of  improvements  of  the  husband  or  father. 

There  is  another  class  of  persons  provided  for  by  the  terms  of  this 
agreement,  to  wit:  Any  citizen  of  the  Cherokee  Nation  not  a  resident 
within  the  land  ceded,  who,  prior  to  the  first  day  of  November,  1891, 
had  for  feurming  purposes  made  valuable  or  permanent  improvements 
upon  any  of  the  lands  herein  ceded,  shall  have  the  right  to  select  one- 
eighth  of  a  section  of  land,  to  conform  to  the  United  States  surveys, 
such  selection  to  embrace,  as  far  as  the  above  limitation  will  permit, 
such  improvements.  That  is,  it  must  conform  to  the  United  States 
surveys  in  this  respect,  that  he  shall  not  take  land  in  a  quantity 
smaller  than  the  smallest  legal  subdivision,  to  wit.,  forty  acres;  and 
he  shaU  take  his  allotment  in  such  manner  as  to  embrace  his  improve- 
ments, up  to  the  limitation  provided  in  said  agreement,  to  wit.,  eighty 
acres.  It  will  be  seen  that  the  family  of  such  person  is  not  entitled  to 
any  allotment  of  laud. 

The  agreement  further  stipulates  that  the  number  of  allotments  shall 
not  exceed  seventy,  and  that  the  number  of  acres  so  allotted  shall  not 
exceed  5,600.  The  Chief  of  the  Division  of  Indian  Affairs  in  the  Inte- 
rior Department  has  furnished  me  with  a  list  of  persons  claiming  these 
allotmentB,  and  the  claimants  now  number  one  hundred  and  thirty- two, 
and  has  stated  to  me  that  he  has  learned  of  others  who  will  make  ap- 
plication for  allotments  under  the  provisions  of  this  agreement.  It 
would  seem  that  the  Commissioners  who  acted  in  behalf  of  the  United 
States  and  for  the  Cherokee  Nation  made  a  mistake  as  to  the  mumber 
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of  persons  residing  within  the  ceded  Territory,  on  improved  lands,  and 
persons  residing  within  the  Oherokee  Nation  who  had  improved  lauds 
within  said  ceded  territory.  With  this,  however,  according  to  my  view 
of  the  duties  of  the  Secretary  of  the  Interior  in  the  premises,  yon  will 
have  no  concern,  for  it  is  my  construction  of  the  agreement  and  the 
act  of  Congress  that  these  allotments  are  to  be  made  by  the  x>eople  en- 
titled to  receive  the  lands,  and  it  would  be  your  duty  simply  to  approve 
the  allotments,  if,  when  reported  to  you,  they  are  found  to  be  properly 
made. 

Under  the  general  law,  allotments  of  the  public  lands  are  made  by  an 
officer  or  agent  of  the  United  States  government  to  persons  entitled  to 
receive  them.  The  general  law  has  reference  to  allotments  on  reserva- 
tions of  government  lands.  But  the  act  of  Congress  approved  March 
3, 1893  (27  Stat.,  640)  which  ratifies  the  agreement  now  under  considera- 
tion, provides  that  the  allotments  provided  for  in  the  4th  paragraph  of 
Article  II  of  said  agreement  shall  *'be  made  without  delay  by  the 
persons  entitled  thereto,  and  shall  be  confirmed  by  the  Secretary  of 
the  Interior  before  the  dat^e  when  said  lands  shall  be  declared  open  to 
settlement;  and  the  allotments  so  made  shall  be  published  by  the  Sec- 
retary of  the  Interior  for  the  i>rotection  of  proposed  settlers." 

It  is  insisted  by  the  Chief  of  the  Division  of  Indian  Affairs  that  the 
act  of  Congress  should  read,  that  the  allotments  ^^  shall  be  made  with- 
out delay  to  the  persons  entitled  thereto;"  thus  foUowiug  the  general 
law  of  the  United  States  in  making  allotments  of  public  lands  to  per- 
sons entitled  to  receive  them.  I  caused  an  investigation  to  be  made  to 
ascertain  whether  the  word  "by"  which  is  in  the  printed  act,  is  there 
by  inadvertence,  or  whether,  being  there  properly,  the  act  should 
receive  the  construction  as  though  the  word  "  to "  were  used  in  lieu 
thereof.  I  find,  on  examination,  that  the  bill  passed  the  house,  went 
to  the  Senate  and  was  there  amended  and  the  word  "to"  after  the  word 
"delay"  was  inserted  by  a  Senate  amendment.  There  was  a  failure  on 
the  part  of  the  House  to  agree  to  certain  amendments  proposed  to  the 
bill  on  the  part  of  the  Senate,  and  a  conference  committee  considered 
the  disagreement  of  the  two  houses  touching  such  amendments,  and 
said  committee  reported  that  the  word  "to"  in  the  Senate  amendment 
should  be  stricken  out,  and  the  word  "by"  inserted  in  lieu  thereof. 
This  report  was  agreed  to  by  both  Houses  of  Congress,  and  the  act  as 
passed  reads,  "the  allotments  provided  for  in  the  fourth  section  of  the 
agreement  shall  be  made  without  delay  by  the  persons  entitled  thereto." 
Thus  it  is  clearly  shown  that  the  word  "by"  was  used  advisedly  by 
Congress,  and  that  it  was  the  intention  of  Congress  that  the  allotments 
provided  for  in  said  agreement  should  be  made  "2^  the  persons  entitled 
thereto." 

You  will  observe  that  the  lands  to  be  covered  by  these  allotments 
are  not  to  be  purchased  by  the  United  States.  The  price  paid  by  the 
United  States  for  the  ceded  lands  is  $1.40  per  acre,  and  the  agreement 
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stipulates  that  <<  from  the  price  to  be  paid  to  the  Cherokee  Kation  for 
the  cession  herein  provided  for,  there  shall  be  deducted  the  snm  of  one 
dollar  and  forty  cents  for  each  acre  so  taken  in  allotment.'^  The  agree- 
ment, in  effect,  requires  the  Cherokee  Nation  to  give  the  lands  to  be 
allotted  to  the  persons  who  are  to  receive  the  same.  I  doubt  not  it  was 
for  this  reason  that  Congress  provided  that  the  allotments  ^^  shall  be 
made  by  the  persons  entitled  thereto.'' 

It  is  my  opinion  that  you  should  leave  this  matter  of  making  the 
allotments  originally  to  the  persons  entitled  to  receive  these  lands  in 
allotment,  reserving  the  right  to  pass  finally  upon  the  correctness  of 
the  allotments  when  they  are  submitted  to  you  for  approval.  I  am  of 
opinion  that  by  dealing  with  the  question  in  this  manner  you  will  be 
relieved,  and  so  will  any  officer  of  the  govemmeut  you  might  appoint 
to  make  the  allotment,  of  a  very  disagreeable  and  annoying  duty;  for 
I  take  it  you  would  have  much  trouble  in  determining  how  allotments 
allowed  to  seventy  persons  should  be  divided  among  one  hundred  and 
thirty-five,  or  perhaps  one  hundred  and  forty.  These  people  can  doubt- 
less make  some  satisfactory  arrangement  among  themselves,  and  better, 
no  doubt,  than  could  be  made  by  any  officer  of  the  government.  It 
will  not  matter,  however,  with  the  allottees,  so  I  am  informed,  who 
makes  the  allotments,  but  I  thought  prox>er  to  call  your  attention  to 
this  view  of  the  subject. 

In  passing  on  this  matter  finally,  in  approving  or  disapproving  the 
allotments,  you  will  have  the  right  to  require  them  made  in  conformity 
to  your  views,  for  your  approval  of  the  allotments  is  necessary  to  make 
them  valid* 

There  is  another  question,  raised  in  the  same  informal  manner,  and 
submitted  to  me  for  my  consideration  and  opinion  thereon,  to  wit: 
What  are  the  rights  of  D.  W.  Bushyhead  under  the  provisions  of  the 
act  of  Congress  approved  March  3, 1893  f 

You  will  observe  that  the  articles  of  agreement  do  not  embrace  the 
claim  of  Bushyhead,  provision  therefor  being  made  alone  by  the  act  of 
Congress.  The  agreement  provides  that  a  citizen  who  has  improved  a 
farm  and  resided  on  it  for  fanning  purposes  shall  have  eighty  acres  of 
land;  and  the  like  privilege  is  given  to  each  member  of  the  family  of 
such  person,  and  also  citizens  who  had  improved  farm  lands  and  for 
farming  purposes,  and  not  residing  thereon,  shall  be  entitled  to  receive 
each  eighty  acres. 

The  citizens  entitled  to  the  allotments  above  referred  to  are  not 
required  to  pay  for  the  same,  either  to  the  United  States  government 
or  to  the  Cherokee  l^ation,  and  they  are  limited  to  eighty  acres.  The 
language  of  the  act  of  Congress  concerning  D.  W.  Bushyhead  is: 

That  D.  W.  BuBhyhead,  haying  made  permanent  or  valuable  improvements  prior 
to  the  first  day  of  November,  eighteen  hundred  and  ninety-one  on  the  lands  ceded 
by  the  said  agreement,  he  shall  be  authorized  to  select  one  quarter  section  of  the 
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lands  ceded  thereby,  whether  reserved  or  otherwise,  prior  to  the  openini^  of  ssid 
lands  to  public  settlement;  but  he  sball  be  required  to  pay  for  such  selection  at  tlie 
same  rate  per  acre  as  other  settlers,  into  the  Treasury  of  the  United  States  in  saeh 
manner  as  the  Secretary  of  the  Interior  shall  direct. 

It  will  be  observed  from  the  above  provision  of  the  act  of  Congress, 
that  Bushyhead  is  not  required  to  show  that  he  had  improved  land 
<<  as  a  farm  or  for  farming  purposes;"  but  the  declaration  is  that  he 
has  ^<  made  permanent  ot  taluable  improvements  "  thereon,  which  is  the 
consideration  for  the  sale  to  him  of  a  quarter  section  of  land^  and  the 
requirement  is  that  he  shall  pay  to  the  United  States  for  such  lands  as 
he  may  select,  at  the  same  rate  per  acre  as  the  othar  settlers. 

You  will  observe  also  that  Bushyhead  is  not  confined  to  the  improve- 
ments made  by  him,  but  he  is  permitted  to  take  his  quarter  section 
(one  hundred  and  sixty  acres)  at  any  place  within  the  ceded  territory 
whether  reserved  or  otherwise.  I  do  not  believe,  however,  that  it  was 
the  intention  of  Congress  that  Bushyhead  should  be  allowed  to  take 
lands  that  have  been  improved  by  the  allottees  provided  for  by  the 
agreement,  or  by  the  act  of  Congress  ratifying  the  agreement,  for  said 
act  does  not  in  any  wise  change  that  clause  of  the  agreement  which 
provides  for  such  allotments. 

The  act  of  Congress  also  reserves  certain  lands  therein  x>articularly 
described,  for  the  benefit  of  the  Chilocco  Indian  Industrial  School,  set 
apart  by  executive  order  of  July  12, 1884;  which  reservation,  however, 
is  not  made  by  the  articles  of  agreement. 

I  cannot  believe  that  it  was  the  intention  of  Congress  to  change  or 
alter  the  provisions  distinctly  made  by  the  articles  of  agreement  between 
the  United  States  and  the  Cherokee  Kation,  and  which  were  ratified 
expressly  by  the  act.  The  act  of  Congress  permits  Bushyhead  to  pur- 
chase one  hundred  and  sixty  acres  of  government  land  at  the  govern- 
ment price.  He  is  not  one  of  the  seventy  allottees  provided  for  in  the 
agreement.  Each  one  of  the  allottees  is  entitled  to  eighty  acres,  with- 
out charge,  while  Bushyhead  is  to  pay  for  the  land  he  may  receive,  and 
is  entitled  to  purchase  one  hundred  and  sixty  acres.  The  seventy  allot- 
ments are  given  to  citizens  who  have  improved  lands  as  farmers  and 
for  feurming  purposes.  'No  such  requirement  is  made  of  Bushyhead,  but 
he  is  permitted  to  purchase  one  hundred  and  sixty  acres  of  land  of  the 
United  States  at  government  price,  because  he  has  made  permanent 
and  valuable  improvements  on  lands  ceded  by  the  agreement  between 
the  United  States  and  the  Cherokee  Kation.  The  act  of  Congress  does 
not  state  on  what  particular  land  improvements  were  made,  nor  the 
kind  of  improvements,  nor  does  it  confine  Bushyhead's  purchase  to  any 
particular  portion  of  the  ceded  land. 

It  is  therefore  my  opinion  that  Bushyhead  would  have  the  right  to 
select  one  hundred  and  sixty  acres  at  any  place  within  the  ceded  por- 
tion of  the  territory,  which  does  not  conflict  with  the  rights  of  persons 
mentioned  in  paragraph  4  of  Article  II,  and  with  the  rights  of  the 
Chilocco  school  above  referred  to,  or  any  other  reservation. 
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Whatever  selection  Bushyhead  may  make,  will  be  subject  to  your 
approval,  and  must  be  made  prior  to  the  opening  of  the  lands  to  settle- 
ment. 

Approved, 

Hoke  Smith, 

Secretary. 


SCHOOL  I^AND-INDEMNITT— FRACnONAL  TOWNSHIP. 

State  of  Montana. 

The  fact  that  aeotions  sixteen  and  thirty-six  are  left  nnsurveyed  on  account  of  their 
moontainoos  character  does  not  render  such  sections  fractional  in  quantity,  or 
wanting  from  a  natural  cause,  so  as  to  warrant  the  selection  of  indemnity 
therefor. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Offlce^  'May 

12^  1893. 

The  State  of  Montana,  by  its  board  of  land  commissioners,  has 
appealed  from  your  decision  of  March  29, 1892,  rejecting  its  list  No.  1 
of  indemnity  school  selections,  filed  in  the  Missoula  land  office,  Novem- 
ber 19, 1891. 

Error  is  alleged  in  your  holding  <^  that  a  township  partly  surveyed  and 
partly  unsurveyedon  account  of  <  rugged  mountains' is  not  fractional  in 
the  sense  required  by  section  2275  Bevised  Statutes,  as  amended  by  the 
act  of  February  28, 1891." 

In  the  list  submitted  for  approval,  the  alleged  cause  of  the  deficiency 
in  forty-six  of  the  school  sections  is  that  they  are  "ud surveyed;"  and 
in  lieu  of  some  of  these  unsurveyed  sections,  six  hundred  and  forty 
acres  of  other  lands  were  selected,  and  for  others  a  less  number  of 
acres.  In  many  cases  the  surveys  were  not  extended  over  the  school 
sections,  on  account  of  ^'  rugged  mountains." 

The  existing  provisions  authorizing  selections  to  compensate  defi- 
ciencies for  school  sections  are  found  in  sections  2275  and  227G  of  the 
Revised  Statutes,  as  amended  by  the  act  of  February  28, 1891  (26  Stat., 
796). 

The  particular  provision  relied  upon  as  authorizing  the  selections 
made  upon  the  basis  used- (unsurveyed  on  account  of  rugged  mountains) 
is  found  in  the  last  clause  of  section  2275  as  amended,  which  reads  as 
follows: 

And  other  lands  of  equal  acreage  are  also  hereby  appropriated  and  granted,  and 
may  be  selected  by  said  State  or  Territory  to  compensate  deficiencies  for  school  pur- 
poses, where  sections  sixteen  or  thirty-six  are  fractional  in  quantity,  or  where  one 
or  both  are  wanting  by  reason  of  the  township  being  f^actionAl,  or  from  any  natural 
cause  whatever. 

The  mere  fikct  that  sections  sixteen  and  thirty-six  are  left  unsurveyed 
because  of  ^^  rugged  mountains'^  does  not  in  any  sense  render  those  sec- 
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tions  fractional  in  quantity  or  wanting  from  any  natural  causey  if  ac- 
tually in  place. 

It  may  be  conceded  that  the  rugged  character  of  the  mountainB  will 
render  it  inexpedient  to  extend  the  public  surveys  over  such  portions, 
and  that  by  reason  of  this  natural  condition,  the  school  sections  may 
often  be  found  of  but  little  value;  but  this  condition  does  not  justify 
the  selection  and  certification  of  other  and  more  valuable  lands  in  lien 
of  such  school  sections  as  chance  to  fall  in  a  mountainous  region,  in  the 
absence  of  any  provision  therefor. 

The  judgment  appealed  from  is  affirmed. 


Habpeb  v.  Grand  Junction. 

Motion  for  review  of  departmental  decision  of  February  14,  1893  (16 
L.  D.,  127)  denied  by  Secretary  Smith,  May  13, 1893. 


ABANDONED  MILITARY  RESERVATION— SETTLEMENT  BIOHTS. 

State  of  Montana  r.  Woolverton  et  al. 

The  provisions  of  the  act  of  February  13, 1891,  for  the  disposal  of  the  abandoned  Fort 
Ellis  military  reservation  protects  the  rights  of  settlers  who,  prior  to  the  estab- 
lishment of  said  reservation,  had  in  good  faith  settled  on  lands  embraced  therein, 
and  were  subsequently  dispossessed  by  the  military,  and,  on  the  abandonment  of 
the  reservation,  resumed  their  occupancy  andimprovement  of  theland;  and  the 
right  of  selection  conferred  upon  the  State  by  said  act  will  not  defeat  anch  settle- 
ment rights. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  May  13, 

1893. 

On  the  13th  of  February,  1891,  Congress  passed  "An  Act  to  provide 
for  the  disposal  of  the  abandoned  Fort  Ellis  military  reservation  in 
Montana,  under  the  homestead  law,  and  for  other  purposes."  (26  Stat., 
747).  The  first  section  of  the  act  authorized  the  Secretary  of  the 
Interior  to  cause  the  land  embraced  in  said  reservation  to  be  surveyed. 
The  second  section  granted  to  the  State  of  Montana  one  section  of  said 
reservation,  to  be  used  as  a  permanent  militia  camp-ground,  and  to  be 
selected  so  as  to  embrace  the  buildings  and  improvements  thereon. 
By  the  third  section,  the  State  of  Montana  was  authorized  to  select 
the  remaining  portions  of  such  reservation,  or  any  part  thereof,  within 
one  year  after  the  approval  of  the  survey,  in  part  satisfaction  of  the 
grant  to  said  State  made  by  the  act  of  February  22,  1889.  Sec.  3  con- 
tains the  following  provisos: 

Provided,  That  no  existing  lawful  rights  to  any  of  said  lands  initiated  nnder  any 
of  the  laws  of  the  United  States  shall  be  iuvalidated  by  this  act:  Provided,  That  if 
any  portion  of  said  reservation  shall  remain  nuselected  by  said  State  for  a  period 
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of  one  year  after  the  approval  of  the  enrvey,  that  portion  remaining  anaelectod 
shall  be  subject  to  entry  under  the  general  land  and  mining  laws  of  the  United 
States:  Provided  fiirther,  That  if  within  said  period  of  one  year  the  Governor  of 
snid  State  shall  offioially  notify  the  Secretary  of  the  Interior  that  the  State  has  com- 
pleted its  selections,  then  the  Secretary  shall  at  once  proclaim  the  remaining  lands 
open  to  entry  as  aforesaid. 

In  providing  for  the  snrvey  of  the  reservation,  and  in  giving  the 
State  the  right  to  make  its  selections  within  one  year  after  the  ap- 
proval of  snch  survey,  Congress  seems  to  have  overlooked  the  fact  that 
the  sarvey  of  all  the  lands  in  the  reservation  had  been  made  in  the 
summer  of  1887,  which  survey  was  approved  by  your  of&ce  on  the  19th 
of  December,  of  that  year.  According  to  the  returns  of  the  XJ.  8.  sur- 
veyor-general, in  Division  "E,"  of  your  office,  the  plat  of  survey  was 
received  in  the  district  land  office,  January  5, 1889,  more  than  two 
years  prior  to  the  act  of  February  13, 1891,  which  gave  the  State  one 
year  after  the  approval  of  the  survey  for  making  its  selection. 

On  the  19th  of  October,  1891,  the  State  of  Montana,  under,  and  by 
virtue  of  an  act  of  Congress  entitled  '<  An  Act  to  provide  for  the 
division  of  Dakota  into  two  States,  and  to  enable  the  people  of  North 
Dakota,  South  Dakota,  Montana  and  Washington  to  form  Constitu- 
tions and  State  Governments,  and  to  be  admitted  into  the  Union  on  an 
equal  footing  with  the  original  States,  and  to  make  donations  of  public 
lands  to  such  States ",  approved  February  22, 1889 ;  also,  "  An  Act  to 
provide  for  the  disposal  of  the  abandoned  Fort  Ellis  Reservation  in 
Montana,  under  the  homestead  law,  and  for  other  purposes'',  approved 
February  13, 1891,  made  and  filed  its  selection  for  the  whole  of  sections 
22, 23  and  26,  township  2  S.,  range  6  E.,  which  was  rejected  by  the  local 
officers  of  the  Bozeman  land  district,  on  the  23d  of  said  October,  for  the 
reason  that  said  sections  were  partially  covered  by  the  homestead 
entries  of  the  defendants  in  this  controversy,  and  others. 

From  this  action  by  such  local  officers  the  State  duly  appealed,  and 
on  the  28th  day  of  January,  1892,  you  rendered  a  decision  in  the  case, 
in  which  you  stated  that  you  did  "  not  see  the  way  clear  to  give  relief 
to  the  above  mentioned  settlers  on  the  Fort  Ellis  Reserve  ",  and  there- 
fore held  their  entries  for  cancellation.  The  case  is  brought  to  the 
Department  by  appeals  from  your  decision,  by  said  settlers. 

The  military  reservation  of  Fort  Ellis  was  created  by  executive  order 
of  February  16, 1868,  and  relinquished  July  26,  1886,  under  the  act  of 
July  5, 1884,  (23  Stat,  103),  which  was  entitled  *'An  Act  to  provide  for 
the  disposal  of  abandoned  and  useless  military  reservations."  Said  act 
provided  for  the  survey,  appraisement,  and  sale  of  the  lauds  included 
within  the  limits  of  any  military  reservation,  which  then  had,  or  might 
thereafter  become  useless  for  military  purposes,  and  contained  the  fol- 
lowing provisos : 

Provided,  That  any  settler  who  was  in  actaal  occupation  of  any  portion  of  any 
•ach  reservation  prior  to  the  location  of  such  reservation,  or  settled  thereon  prior  to 
January  first,  eighteen  hundred  and  eighty-four,  in  good  faith  for  the  purpose  of 


440  DECISIONS  BELATma  TO  TH£  PUBLIC  LANDS. 

seoaring  a  home  and  of  entering  the  same  under  the  general  laws,  and  has  continned 
in  Bach  oconpation  to  the  present  time,  and  is  hy  law  entitled  to  make  a  homestead 
entry,  shall  he  entitled  to  enter  the  land  so  oocnpied,  not  exceeding  one  hundred  and 
sixty  acres  in  a  body,  according  to  the  government  surveys  and  subdivisions :  Pro- 
vided  further f  That  said  lands  were  subject  to  entry  under  the  public  land  lavs 
at  the  time  of  their  withdrawal. 

At  the  time  the  land  embraoed  in  the  Fort  EUis  military  reservation 
was  withdrawn  from  settlement,  by  the  creation  of  said  reservation, 
William  H.  Lee  was  residing  npon  the  NW.  \  of  section  2%^  having 
bnilt  a  honse  and  established  his  residence  there  in  1866.  He  culti- 
vated the  land  until  the  fidl  of  1868,  when  he  was  compelled  to  leave 
by  the  military  authorities,  who  appropriated  his  improvements  for  the 
use  of  the  post.  His  improvements  were  valued  at  $1,000,  beside  $400 
invested  in  an  irrigating  ditch.  William  W.  Woolverton  made  settle- 
ment on  the  SW.  ^  of  Sec.  23,  in  June,  1867,  and  cultivated  the  same 
for  two  years,  being  ejected  by  the  military  in  May,  1869,  He  had  made 
valuable  improvements  and  expended  $700  in  an  irrigating  ditch.  His 
improvements  were  appropriated  or  demolished  by  the  military.  Greorge 
C.  Howard  made  settlement  on  the  SE.  ^  of  Sec.  26,  in  June,  1867,  and 
was  also  ejected  by  the  military. 

After  the  relinquishment  of  the  reservation,  and  its  abandonment 
for  military  purposes,  these  parties  returned  to  the  land  from  which 
they  had  been  ejected  by  the  military,  and  afterwards  made  homestead 
entries  for  the  respective  tracts.  Woolverton's  entry  was  made  on 
the  27th  of  March,  1890,  Lee's  on  the  12th  of  April  of  the  same  year, 
and  Howard's  on  the  15th  of  July,  1891.  Each  of  these  persons  was 
qualified  to  make  entry  under  the  homestead  law  at  the  dates  of  their 
respective  applications. 

The  lawful  character  of  their  settlements  originally  is  not  disputed. 
Such  settlements,  however,  did  not  in  any  manner  interfere  with  the 
right  of  the  government  to  reserve  the  land  before  entry,  either  for 
temporary  or  permanent  purposes.  In  this  case  the  reservation  was 
temporary,  and  the  question  presented  is.  Did  their  settlements  prior 
to  the  reservation  by  the  government,  and  their  entries  after  the  relin- 
quishment of  the  reservation,  and  prior  to  the  initiation  of  any  other 
rights,  give  such  settlers  rights  in  the  laud  which  would  prevent  its 
selection  by  the  State  of  Montana,  under  the  law  of  February  13, 1891! 

In  behalf  of  said  settlers  and  homesteaders,  it  is  claimed  that  their 
original  settlements  were  for  the  purpose  of  securing  homes,  and  of 
entering  the  laud  under  the  general  laws,  and  it  is  insisted  that  their 
ejectment  by  the  uiilitary,  and  enforced  absence,  should  be  counted  to 
them  as  ^'continued  occupatioii,^'  which  would  bring  them  within  the 
proviso  of  the  act  of  July  5, 1884.  ^N'umerous  decisions  by  the  Depart- 
ment, in  which  compulsory  absence  has  been  regarded  as  constructive 
presence,  are  cited  in  support  of  this  proposition,  among  them  being 
that  of  Parson  v.  Hughes  (8  L.  D.,  593),  wherein  Mrs.  Hughes  wafl 
forced  off  the  land  in  1879,  and  did  not  resume  i)OBsession  until  1886, 
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in  whieh  it  was  held  that  her  residenoe  on  the  land  was  not  broken  by 
her  onster,  and  that  she  at  no  time  abandoned  the  tract. 

The  act  of  Jnly  5, 1884,  was  a  general  law  to  provide  for  the  disposal 
of  abandoned  and  useless  military  reservations,  while  the  act  of  Feb- 
ruary 13, 1891,  was  passed  especially  to  provide  for  the  disposal  of  the 
abandoned  Fort  Ellis  military  reservation  nnder  the  homestead  law, 
and  it  provided  <^  that  no  existing  lawful  rights  to  any  of  said  lauds, 
initiated  under  any  of  the  laws  of  the  United  States,  shall  be  invali- 
dated by  this  act." 

Kot  until  the  passage  of  the  act  of  1891,  was  the  State  of  Montana 
given  any  rights  in  the  lands  embraced  in  the  Fort  Ellis  reservation, 
and  one  of  the  marked  features  of  legislation  concerning  the  public 
lands,  especially  in  grants  and  privileges  to  States  and  railroads,  is 
that  the  actual,  qualified  settlers  who  have  entered  or  settled  prior  to 
such  adverse  grant,  are  generally  saved. 

In  deciding  the  case  of  John  W.  Imes  (12  L.  D.,  288),  the  Department 
held  that  the  act  of  February  13, 1891,  protected  only  such  settlement 
rights  as  were  acquired  under,  and  recognized  by  the  act  of  1884.  In 
that  case,  Imes  made  no  attempt  to  obtain  title  to  the  land  until  Feb- 
ruary 5, 1889.  He  then  sought  to  avail  himself  of  the  prior  settlement 
of  Maltby  and  Gum.  This  he  was  not  allowed  to  do,  and  because  he 
X>ossessed  none  of  the  qualifications  required  by  the  act  of  1884,  his 
application  to  pre-empt  the  land  was  rejected. 

The  ruling  in  that  case,  however,  would  not  cut  oft'  the  claims  of  the 
applicants  for  the  lands  in  the  case  at  bar.  They  were  possessed  of 
personal  settlement  rights  acquired  under,  and  recognized  by  the  act 
of  1884,  and  were  not  basing  their  claims  upon  the  prior  settlement  of 
others.  The  facts  and  circumstances  of  the  two  cases  are  therefore 
materially  difierent. 

Imes  made  no  settlement  upon  the  land  desired  by  him,  prior  to  its 
inclusion  in  the  military  reservation,  or  prior  to  January  1, 1884,  while 
Woolverton,  Lee  and  Howard  settled  upon  the  land  claimed  by  them, 
nearly  three  years  before  its  reservation,  and  occupied  it  until  ejected 
by  the  military.  They  returned  to  their  respective  claims  when  the 
military  departed,  and  continued  to  occupy  and  cultivate  the  same  until 
they  made  homestead  entries  therefor.  Such  entries  were  made  before 
the  State  of  Montana,  or  any  other  party,  sought  to  secure  the  land. 

The  act  of  1884  recognizes  the  right  of  these  parties  to  make  settle- 
ment upon  the  land  at  the  time  their  settlements  were  made,  by  pro- 
viding for  the  protection  of  the  rights  of  "any  settler  who  was  in  actual 
occupation  of  any  portion  of  any  such  reservations  prior  to  the  location 
of  such  reservation."  This  provision  inclines  me  to  the  opinion  that 
the  rights  of  such  parties,  in  case  their  "actual  occupation"  should  be 
interrupted  by  the  act  of  the  government,  and  through  no  fault  of  theirs, 
and  should  be  resumed  at  the  earliest  opportunity,  would  date  from  the 
time  of  their  original  settlement. 
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Under  all  the  circnmstances  of  the  c^se,  I  think  their  acts  of  settle- 
ment npon  the  land,  and  improvement  thereof  until  ousted  by  the  mili- 
tary, and  their  return  when  the  military  withdrew,  was  such  an  occu- 
pation as  the  Department  and  the  courts  would  hold  to  be  ^<  contin- 
uous." This  would  bring  them  within  the  proviso  of  the  act  of  July  5, 
1884.  Were  this  not  the  case,  I  think  the  provisions  of  the  act  of  Feb- 
ruary 13, 1891,  which  said  ^<  that  no  existing  lawful  rights  to  any  of 
said  lands,  initiated  under  any  of  the  laws  of  the  United  States,  shall 
be  invalidated  by  this  act,"  would  allow  their  entries  to  remain  intact. 

My  conclusion  is,  that  the  local  officers  properly  rejected  the  applica- 
tion of  the  State  of  Montana  to  make  selection  of  the  land  covered  by 
the  homestead  entries  of  Woolverton,  Lee  and  Howard^  and  the  deci- 
sion appealed  firom  is  accordingly  reversed. 


MOLINABI  V,  SCOLAEY. 


On  motion  for  review  of  departmental  decision  of  August  22, 1893 
(15  L.  D.,  201),  a  rehearing  ordered  by  Secretary  Smith,  May  13, 1893. 


RAILROAD  GRANT- ADJUSTMENT-FORFEITURE  ACT. 

Alabama  and  Chattanooga  B.  B.  Co. 

The  qnota  of  lands  to  aid  in  the  conBtmction  of  this  road  in  the  common  limits  of 
other  grants  having  been  satisfied,  the  remaining  lands  in  such  common  limits 
appertain  to  the  other  roads,  and  being  opposite  the  iinoonstr acted  portion  of 
said  roads  are  restored  to  the  public  domain  by  the  forfeiture  act  of  September 
29,  1890. 

Further  approvals  on  account  of  a  grant  will  not  be  made,  where  the  adjustment 
shows  that  the  certitications  already  made  are  in  excess  of  the  amount  granted. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  May  13y 

1893. 

I  have  considered  the  appeal  filed  in  behalf  of  Frank  T.  Anderson 
and  John  A.  Billups,  trustees  for  the  State,  and  the  bondholders,  from 
your  decision  of  January  26, 1892,  holding  for  cancellation  a  certain 
list,  filed  May  13,  1885,  in  the  United  States  land  office  at  Huntsville, 
Alabama,  on  account  of  the  grant  made  by  the  act  of  June  3,  1856 
(11  Stat.,  17),  to  aid  in  the  construction  of  the  road  known  as  the  Ala- 
bama and  Chattanooga  Eailroad. 

By  the  act  of  June  3,  1856  («wjpra).  Congress  granted  lands  to  the 
State  of  Alabama  to  aid  in  the  construction  of  several  roads,  nearly  all 
of  which  radiated  from  Gadsden.  Among  the  roads  provided  for  was 
one  "  from  Gadsden  to  connect  with  the  Georgia  and  Tennessee  line  of 
railroad  through  Chattooga,  Wills,  and  Lookout  valleys;"  also  for 
a  railroad  ''from  near  Gadsden  to  some  point  on  the  Alabama  and  Mis- 
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sissippi  State  line  in  the  direction  of  the  MobUe  and  Ohio  Eailroad^ 
with  a  view  to  connect  with  said  Mobile  and  Ohio  Railroad." 

By  act  of  the  8tat«  legislature,  dated  Jane  20, 1858,  these  grants 
were  conferred  upon  different  companies,  but  the  respective  maps  of 
definite  location  were  filed  by  said  companies  on  the  same  date,  Octo- 
ber 11, 1858, 

In  accordance  with  an  a^t  of  the  State  legislature,  these  two  fran- 
chises were  consolidated  in  one  company,  the  name  of  the  new  corpora- 
tion being  known  as  the  Alabama  and  Chattanooga  Bailroad  Com- 
pany. 

Other  grants  were  provided  for  by  the  act  of  June  3, 1866  (supra), 
to  aid  in  the  construction  of  the  roads  since  known  as  the  Tennessee 
and  Coosa  Kailroad,  the  Coosa  and  Chattooga  Eailroad,  and  the  Selma, 
Home,  and  Dalton  Eailroad,  the  lines  of  all  of  which,  as  described  in 
the  act  of  1856,  centered  at  Gadsden. 

It  is  apparent  that  the  grants  for  these  numerous  roads,  radiating 
from  a  common  center,  must  overlap.  Within  these  common  limits  but 
one  grant  was  made,  to  be  divided  in  proportion  to  the  number  of 
grants  whose  limits  covered  the  common  territory — thus,  in  a  conflict 
of  two  grants  each  would  be  entitled  to  a  moiety,  and  where  three 
grants  overlap,  only  one-third  of  the  common  area  was  granted  on 
account  of  each  road.  (St.  Paul  &  Sioux  City  E.  E.  Co.  v,  Winona  & 
St.  Peter  E.  E.  Co.,  112  U.  S.,  720. 

The  selections  involved  in  this  case  are  within  the  primary  limits  of 
the  grants  for  the  Alabama  and  Chattanooga  Eailroad,  but  are  also 
within  the  primary  limits  of  one  or  more  of  the  other  grants  provided 
for  by  the  act  of  1856. 

In  your  opinion  the  lands  are  classified,  and  for  special  descriptions 
reference  is  made  thereto.  Said  decision  states  that  ^^  an  adjustment 
of  the  grant  claimed  by  the  Alabama  and  Chattanooga  Eailroad  Com- 
pany shows  that  said  company  has  received  more  than  its  quota  of  the 
lands  falling  within  the  common  limits  aforesaid."  If  this  be  so,  and 
it  is  not  denied  in  the  appeal,  it  is  plain  that  there  is  no  authority  of 
law  for  a  further  approval  of  lands  within  such  common  limits  on 
account  of  the  grant  for  said  company. 

The  appeal  practically  admits  the  correctness  of  your  decision  under 
the  law  of  1856,  but  seems  to  rely  upon  the  act  of  the  State  legislature, 
approved  February  20,  (.883,  as  authority  for  its  claim  to  all  vacant 
lands  within  the  limits  of  its  grant,  without  regard  to  other  grants 
made  by  the  act  of  1856. 

It  is  suflBcient  to  state  that  none  of  the  grants,  conflicting  with  that 
of  the  Alabama  and  Chattanooga  in  the  neighborhood  of  Gadsden, 
were  earned  by  the  construction  of  the  roads  provided  for  in  the  act  of 
1866,  and  by  the  terms  of  the  general  forfeiture  act  of  September  29, 
1890  (26  Stat.,  496),  the  grants  appertaining  to  the  portions  of  such 
unconstructed  roads  were  forfeited  and  declared  to  be  a  part  of  the 
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public  domain.  It  is  unnecessary,  therefore,  to  consider  the  scope  and 
intent  of  the  State  act  of  1883,  as  the  State  could  not  dispose  of  the 
lands  granted  to  aid  in  the  construction  of  any  particular  road,  excq^t 
for  the  purpose  of  building  that  road. 

As  the  quota  to  aid  in  the  construction  of  the  Alabama  and  Chatta- 
nooga Eailroad  within  the  common  limits  of  other  grants  has  been  sat- 
isfied by  the  approvals  heretofore  made,  it  must  be  held  that  the 
remaining  lands  within  such  common  limits  appertain  to  the  grants  for 
the  other  roads,  and,  being  opposite  the  unconstructed  portions  of  such 
roads,  they  are  restored  to  the  public  domain  by  the  act  of  Septembo: 
29, 1890  (supra).    The  6th  section  of  said  act  provides: 

That  no  lands  declared  forfeited  to  the  United  States  by  this  act  shaU  by  reason 
of  such  forfeiture  inure  to  the  benefit  of  any  State  or  corporation  to  which  lands 
may  have  been  granted  by  Congress,  except  as  herein  otherwise  provided ;  nor  shaU 
this  act  be  construed  to  enlarge  the  area  of  land  originally  covered  by  any  such 
grant;  or  to  confer  any  right  upon  any  State,  corporation  or  person  to  lands  which 
were  excepted  from  such  grant. 

A  further  reason,  however,  appears  why  these  lands  can  not  be  listed 
on  a<5Count  of  the  road  in  question.  With  the  exception  of  the  lands 
in  two  sections,  all  of  the  lauds  listed  are  east  of  Gadsden  and  opposite 
that  portion  of  the  road  formerly  known  as  the  Wills  Valley  Bailroad. 

In  the  adjustment  of  the  grant  for  the  Alabama  and  Chattanooga 
Bailroad  Company,  it  was  held  that  the  grants  for  the  portions  of  the 
road  east  and  west  of  Gadsden  were  separate  and  distinct  grants,  and 
that,  although  subsequently  consolidated  under  one  company,  there 
was  no  authority  for  the  certification  of  lands  within  the  limits  of  one 
road  to  satisfy  lands  on  account  of  the  other  (United  States  v.  Alabama 
State  Land  Company,  14  L.  D.,  129).  Said  adjustment  having  shown 
that  the  certifications  horetotbre  made  within  the  limits  of  the  portion 
eavst  of  Gadsden  were  in  excess  of  the  amount  granted  on  account  of 
that  portion  of  the  road,  to  the  amount  of  72,054.28  acres,  you  were 
directed  to  make  demand  for  the  reconveyance  of  such  amount  of  lands? 
in  accordance  with  the  provisions  of  the  2d  section  of  the  act  of  March 
3, 1887  (24  Stat.,  556).  With  such  an  excess,  I  should  refuse  to  make 
further  approvals  on  account  of  this  grant,  in  accordance  with  the  pro- 
visions of  section  7  of  said  act  of  March  3,  1887,  were  there  no  other 
reasons  for  denying  the  approval  of  this  list. 

From  a  review  of  the  whole  matter,  1  must  therefore  approve  your 
action  and  direct  the  cancellation  of  this  list. 


United  States  t.  Allard  et  ai-. 

Motion  for  review  of  de]>artmentnl  decision  of  April  16, 1892  (14  L. 
D.,  392)  denied  by  Secretary  Smith,  May  13,  1893. 
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PBIVATE  CLAIM-CONFIRMATIOK— BE8T7BVET. 

Mesita  de  Juana  Lopez  Obant. 

The  confirmation  of  a  Mexican  grant  as  "  ezaminedy  approved,  and  recommended  " 
for  condrmation  by  the  surveyor  general,  and  as  *^  duly  surveyed  by  the  United 
States/'  without  requiring  the  issuance  of  patent  to  the  oonfirmee,  leaves  the 
Department  without  jurisdiction  in  the  premises;  and  an  order  of  the  General 
Land  Office  for  the  resurvey  of  a- grant  thus  confirmed  is  unauthorized  by  law. 

Secretary  Smith  to  the  Conimis^ianer  of  the  General  Land  Office^  May  13 j 

1893. 

By  letter  of  July  7, 1888,  to  Surveyor  GeneralJulianofNew  Mexico, 
your  office,  in  accordance  with  his  recommendation,  ordered*  a  resur- 
vey of  the  Mesita  de  Juana  Lopez  grant  situated  in  Santa  F^  county, 
said  Territory.  The  appeal  of  the  owners  of  the  grant,  from  that 
order,  brings  the  case  before  me  now. 

Said  grant,  it  api>ears  from  the  record  before  me,  was  made  by  the 
Spanish  government  of  Kew  Mexico,  in  January  1782,  to  Domingo 
Bomero,  Miguel  and  Manuel  Ortiz;  the  grantees  were  placed  in  poses- 
sion  of  the  land  petitioned  for  in  the  same  month,  by  Carlos  Fernan- 
dez, duly  commissioned  by  the  governor  for  that  purpose,  and  they 
and  their  legal  representatives  have  been  in  possession  ever  since. 

On  September  30, 1872,  application  was  made,  by  the  owners,  to  Sur- 
veyor General  Proudfit  of  New  Mexico  to  investigate  and  report  upon 
said  claim,  in  accordance  with  the  provisions  of  section  8  act  of  July 
22, 1854 — 10  Stat.  308.  This  investigation  was  had,  the  grant  recom- 
mended for  confirmation  by  that  officer  J^^ovember  29, 1872,  and  reported 
by  him  through  this  Department  to  Congress  as  grant  No.  64,  with 
transcript  of  the  papers  in  the  case,  among  which  is  a  ^^  sketch  map" 
of  the  land,  supposed  then  to  contain  69,120  acres.  H.  Ex.  Doc.  No. 
128,  42nd  Congress,  3rd  Session.  In  October  1876,  the  claim  was  sur- 
veyed by  deputy  Eeeves  under  the  appropriation  made  for  the  survey 
of  private  land  claims,  by  the  sundry  civil  bill  of  July  31, 1876—19 
Stat.  102, 121;  which  survey  was  examined  and  approved  by  the  sur- 
veyor general  of  New  Mexico,  February  28, 1877,  and  ascertained  to 
contain  an  area  of  42,022.25  acres  instead  of  69,000  acres  as  before  esti- 
mated. An  official  copy  ot  this  survey,  certified  to  by  the  Commis- 
sioner of  the  General  Land  Office,  was  placed  in  the  hands  of  the  com- 
mittees on  Private  Land  Claims  of  both  Houses  of  Congress  prior  to 
their  reports  on  said  claim.  See  Senate  Report  No.  149, 45th  Congress, 
2nd  Session.  Said  grant  was  reported  upon  favorably  to  both  Houses 
and  confirmed  by  act  of  January  28, 1879 — ^20  Stat.,  592 — as  follows: 

That  the  private  land  claim  in  the  Territory  of  New  Mexico  known  as  the  Mesita 
Jnana  Lopez  grant,  made  by  the  Spanish  government  January  eighteenth,  seven- 
teen hundred  and  eighty-two,  examined,  approved,  and  recommended  for  confirma- 
tion by  the  surveyor-general  of  New  Mexico,  November  twenty-ninth,  eighteen  hun- 
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dred  and  seventy-two,  designated  as  private  land  claim  n amber  sixty-four,  anddnly 
surveyed  by  the  United  States,  the  field-notes  of  the  survey  and  plat  being  approved 
by  the  surveyor-general  of  New  Mexico  on  February  twenty-eighth,  eighteen  hun- 
dred and  seventy-seven,  be,  and  the  same  is  hereby  confirmed ;  Provide,  That  the 
foregoing  confirmation  shall  only  be  construed  as  a  quit-claim  or  relinquishment  of 
all  title  or  claim  on  the  part  of  the  United  States  in  and  to  said  private  land  claim, 
and  shall  not  a£fect  the  adverse  rights  of  any  person  or  persons  to  the  same;  nor 
shall  the  United  States  be  liable  to  make  compensation  for  any  part  of  said  land  to 
which  there  are  or  may  be  any  adverse  rights  or  claim. 

In  1883^  on  the  application  of  tbe  claimant  of  a  conflicting  grant, 
Commissioner  McFarland  ordered  an  investigation  of  said  snrvey,  bat 
notice  of  the  application  not  having  been  served  on  the  opposite  side, 
the  order  was  revoked. 

On  June  19, 1886,  Surveyor-General  Julian  of  New  Mexico,  by  letter, 
called  attention  to  the  former  application  for  investigation  and  the 
action  thereon,  and  stated  if  the  allegations  then  made  were  true  the 
grant  as  surveyed  not  only  included  portions  of  other  private  claims, 
but  a  considerable  quantity  of  public  land,  and  he  submitted  the  mat- 
ter for  the  direction  of  the  office.  On  July  7,  1886,  Commissioner 
Sparks  directed  that  an  investigation  of  the  matter  be  made  by  the 
surveyor  general;  and  on  the  report  made  by  that  officer,  on  January  5, 
1887,  a  new  survey  was  ordered. 

I  do  not  think  it  necessary  to  enter  into  a  discussion  as  to  whether 
the  Reeves  survey  is  right  or  wrong.  It  may  be  stated  in  a  general 
way,  however,  it  is  claimed,  that  by  the  survey,  the  grant  was  exagger- 
ated to  more  than  three  times  its  -proper  size,  or  from  12,000  acres  to 
43,000;  that  the  grant  was  only  for  the  Mesita  or  table  lands,  west  of 
the  Juana  Lopez  canon,  which  terminate  some  distance  north  of  the 
Galisteo  river;  whereas  by  the  snrvey  the  grant  is  extended  some  ten 
miles  south  of  the  table  lands  and  several  miles  south  of  the  river, 
including  both  table  and  valley  lands;  and  also  that,  by  the  survey,  it 
was  extended  over  a  mile  too  far  to  the  west. 

It  seems  that  these  objections  to  the  survey  are  made  so  late  that 
your  office  and  this  Department  are  precluded  from  inquiring  into  them 
by  the  terms  of  the  act  of  confirmation,  supra.  About  the  construction 
of  that  act  I  have  no  doubt.  In  my  opinion  Congress  confirmed  the 
grant  in  accordance  with  the  survey  which  had  been  made  and  was  then 
as  much  as  any  other  part  of  the  record,  before  that  body.  Your  office 
thought  otherwise.  Commissioner  Sparks,  in  his  decision,  says  the 
statute  is  not  expressed  in  such  clear  and  unmistakable  language  as  to 
free  the  executive  from  responsibility  in  the  matter;  that  acts  of  Con- 
gress confirming  grants  must  be  construed  strictly  against  the  con- 
firmees, and,*  if  there  be  a  doubt  as  to  the  scope  of  the  act,  that  con- 
struction should  be  adopted  which  will  support  the  claim  of  the  govern- 
ment rather  than  that  of  individuals;  and  he  did  not  believe  that  it  was 
the  intention  of  Congress  to  confirm  a  mere  preliminary  survey  and  pre- 
clude the  government  from  investigating  the  true  boundaries  of  the 
claim,  or  detecting  fraud  in  any  manner  it  might  present  itsel£ 
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Entertaining  these  views,  he  held  the  tme  construction  of  the  act  to 
be  that,  the  claim  ^<  as  examined,  approved  and  recommended  "  by  the 
surveyor  general  was  confirmed  by  the  act;  that  the  portion  thereof 
relating  to  the  survey  **  was  interpolated  as  merely  giving  a  history  of 
the  claim  and  for  the  purpose  of  closer  identification."  These  views 
were  concurred  in  by  Commissioner  Stockslager  who  made  the  decision 
api>ealed  from. 

I  do  not  think  the  position  assumed  as  to  the  intention  of  Congress 
and  its  meaning  is  tenable.  To  hold  that  the  important  reference  to 
the  survey  in  the  act,  was  "  interpolated  as  merely  "  giving  "  a  history" 
of  the  claim  and  for  the  purpose  of  closer  ^'  identification  "  is  to  either 
ignore  the  preceding  language  or  to  assume  that  Congress  did  a  vain 
thing,  an  assumption  not  to  be  tolerated  if  any  other  construction  can 
be  adopted. 

The  identification  of  the  grant  claim  could  hardly  be  more  exact 
than  that  contained  in  the  words  preceding  the  mention  of  the  survey. 
Its  location  is  stated,  then  its  name,  the  government  by  which  granted, 
the  day  of  the  month  and  year  when  made,  the  fact  that  it  had  been 
'< examined  approved  and  recommended  for  confirmation"  by  the  offi- 
cer appointed  by  law  for  that  purpose,  the  date  of  his  recomjnendation 
and  the  number  given  to  it  by  him  in  the  list  of  private  land  claims. 
What  more  was  needed  to  complete  the  "  identification  "  of  the  grant 
or  to  summarize  its  "  history!  " 

Beferring  to  the  legislation  of  Congress,  confirming  private  grants 
in  New  Mexico,  no  instance  is  found  of  as  complete  a  history  or  of  as 
dose  an  identification  of  a  grant  as  the  language  used  in  the  present 
instance,  before  reference  is  made  to  the  survey.  By  the  act  of  Decem- 
ber 22, 1858, 11  Stat.,  374,  nineteen  pueblo  grants,  designated  only  by 
name  and  the  letters  of  the  alphabet  and  four  others  by  name  and  num- 
bers only,  are  confirmed  as  reported. 

By  the  act  of  June  21, 1860, 12  Stat.,  71,  thirty  grants  described  only 
by  the  number  given  to  them  in  the  report  of  the  surveyor  general 
and  three  described  by  the  name  of  claimant  and  a  number,  are  con- 
firmed as  reported.  In  act  of  March  1, 1861, 12  Stat.,  887,  only  one  is 
mentioned  and  that  is  confirmed  by  the  number  alone,  as  reported.  The 
act  of  June  12, 1866, 14  Stat.,  588,  mentions  but  one  and  that  is  con- 
firmed by  number  and  name  of  claimant.  By  act  of  February  9,  1869, 
15  Stat.,  438,  one  by  name  as  reported,  and  by  act  of  March  3, 1869, 15 
Stat.,  342,  five  by  numbers  only.  And  it  is  to  be  observed  that  in  all 
the  acts  quoted  there  is  no  reference  to  a  previous  survey,  but  in  two 
or  three  instances  surveys  are  directed  to  be  made  thereafter. 

Surely  after  the  very  full  description  given  in  the  first  part  of  the 
act  of  confirmation  there  was  no  need  to  recite  the  fact  of  the  survey 
as  additional  evidence  of  identification.  Similar  surveys  were  doubtless 
made  in  other  grants  and  were  before  Congress,  yet  no  mention  of  any 
of  them  is  made  in  the  confirmatory  acts. 
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If  merely  the  designation  of  the  numerals,  used  by  the  surveyor 
genei*al  in  his  reports,  or  the  name  of  the  claimants,  was  thought  by 
Congress  to  be  sufficient  identification  of  more  than  sixty  clainus,  con- 
firmed by  the  acts  cited,  is  seems  like  ignoring  intelligible  language  to 
insist  that  the  sole  purpose  of  Congress  in  this  instance  was  to  further 
identify  this  claim.  I  am  therefore  forced  to  the  conclusion  that  there 
was  a  purpose  in  the  use  of  language  so  specific  and  excei»tional. 

Construing  the  whole  act,  and  all  its  parts,  together,  I  do  not  see  how 
the  judicial  mind  can  hold  otherwise  than  that  Congress  intended  to, 
and  did  confirm,  the  grant  '^as  examined,  approved  and  recommended," 
and  "  duly  surveyed  by  the  United  States." 

Commissioner  Sparks  says  Reeves'  survey  was  merely  intended  ''as 
a  preliminary  survey"  and  did  not  '^preclude  the  government  from 
investigation"  etc. 

This  view  seems  to  be  in  direct  conflict  with  the  views  of  Congress 
and  the  supreme  court. 

The  former  body  declared  that  the  land  had  been  ''duly  surveyed  by 
the  United  States."    What  was  meant  by  the  term  "duly  suiveyedt" 

Section  8  of  the  act  of  July  22, 1854,  supra,  relating  to  private  land 
claims  in  New  Mexico,  requires  the  surveyor  general  of  that  Territory 
"to  ascertain  the  origin,  nature,  character  and  extent^  of  such  claims 
as  come  before  him. 

Considering  the  power  and  duty  of  the  surveyor  general  under  said 
section,  in  the  Maxwell  Laud  Orant  case  121  U.  S.,  325, 369,  the  supreme 
court  said: 

Upon  what  argument,  therefore,  it  can  he  held  that  the  BonreyoT  general,  with 
this  entire  matter  hefore  him,  and  with  the  means  of  ascertaining  or  deacrihing  with 
precision  the  extent  of  the  grant  to  these  parties,  should  be  held  not  to  have  passed 
apon  it,  but  simply  npon  the  validity  of  the  original  transaction  with  ArmQo,  la  not 
readily  to  be  perceived.  The  surveyor-general  was  not  certainly  of  the  olass  of  offi- 
cers to  whom  would  have  been  confided  by  law  the  mere  question  of  the  legal  validity 
of  a  grant  made  by  a  Mexican  governor  to  a  Mexican  citizen.  Others  could  do  that 
AS  well  as  he  when  the  facts  were  laid  before  them.  But  as  his  office  was  a  survey- 
ing office,  and  was  designed  to  ascertain  the  location  and  the  extent  of  grants  by  an 
examination  of  the  maps  and  surveys,  and  making  new  surveys  if  necessary,  a  func- 
tion pre-eminently  appurtenant  to  his  office,  he  must  be  supposed  to  have  reported 
upon  all  that  was  proper  for  consideration  in  its  confirmation.  And  when  the  Con- 
gress of  the  United  States,  after  a  full  investigation,  and  elaborate  reports  by  its 
committees,  confirmed  these  grants,  "as  recommended  for  confirmation  by  the  sur- 
veyor general"  of  the  territory,  we  must  suppose  that  it  was  intended  to  be  a  full 
and  complete  confirmation,  as  regards  the  legal  validity,  fairness  and  honesty  of  the 
grant,  as  well  as  its  extent. 

It  is  just  to  say  that  Mr.  Sparks'  opinion  was  expressed  July  7, 1886, 
and  the  opinion  of  the  court  was  not  delivered  until  April  18, 1887. 

In  the  Maxwell  grant  case  no  survey  had  been  made,  but  from  the 
papers  before  him  the  sui-veyor  general  had  undertaken  to  ascertain  the 
"extent"  of  the  grant  by  describing  the  boundaries  thereof.  His  power 
so  to  do  was  denied*    But  the  court  holds  that  the  authority  to  inves- 
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tigate  these  grants  was  confided  to  tbat  officer  more  particularly  because 
of  his  capacity  to  ascertain  the  ^' extend  thereof  than  for  any  other 
reason;  and  it  was  his  duty  to  ascertain  the  ^^ocation  and  extend  by 
examination  of  the  papers  in  the  case  <'  and  making  new  surveys  it 
necessary.''  In  this  case  he  found  it  necessary  to  make  a  survey  under 
the  appropriation  made  by  Congress.  That  survey  was  found  to  be 
correct  and  sent  to  Congress.  The  survey  was  not  therefore  a  mere 
preliminary  or  incomplete  survey  as  supposed.  But  in  the  language 
of  Congress  the  grant  was  "duly  surveyed  by  the  United  States.'^ 
Having  been  surveyed  in  a  proper,  regular  and  becoming  manner,  and 
so  declared  by  Congress,  where  is  the  authority  to  order  another  sur- 
vey, which  might  or  would  have  the  effect  to  modify,  alter  or  nullify 
the  former? 

In  addition  to  what  has  been  said,  it  abundantly  appears,  from  the 
proceedings  of  Congress  that  the  matter  of  the  si^rvey  was  folly  con- 
sidered by  that  body  and  its  committees  and  it  was  clearly  intended  to 
confirm  the  grant  as  surveyed. 

There  was  no  debate  in  the  Senate  upon  the  bill;  but  in  the  report 
of  its  Committee  on  Private  Land  Claim,  heretofore  referred  to,  it  is 
said : 

This  claim  was  smreyed  by  United  States  deputy  surveyor  RoUin  J.  Reeves,  in 
October,  1876,  which  survey  was  examined  and  approved  by  the  surveyor-general  of 
New  Mexico,  February  28,  1877,  and  was  ascertained  to  embrace  forty-two  thousand 
and  twenty-two  and  eighty-five  hundredths  (42,022.85)  acres  instead  of  sixty-nine 
thousand  (69,000)  acres  as  originally  estimated.  An  official  copy  of  this  survey  cer- 
tified by  the  Commissioner  of  the  General  Land  Office  is  in  the  hands  of  the  Com- 
mittee. This  survey  was  made  under  authority  of  the  act  of  Congress  approved 
July  81, 1876. 

In  the  report  of  the  Committee  of  the  Honse  it  is  said :  "  The  claim 
has  now  been  surveyed  by  the  surveyor  general  and  the  boundaries 
accurately  determined.^* 

And  in  debate  which  followed  the  presentation  of  the  report,  the 
inquiry  was  made  by  Mr.  Eden,  "What  is  the  amount  of  the  claim!" 
To  which  Mr.  McGowan,  who  presented  the  report,  replied,  "about 
44,000  acres  ^  which  was  approximately  the  amount  shown  by  the  sur- 
vey, whilst  the  original  report  of  the  surveyor  general  estimated  the 
acreage  at  about  69,000  acres^  See  Cong.  Eecord,  3rd  Session,  45th 
Congress,  406, 407. 

It  should  also  be  stated  in  this  connection  the  "  sketch  map  "  of  the 
grant,  found  in  the  House  Ex.  Doc.  No.  128  supra  which  of  course  was 
before  the  committees  of  both  Houses  and  part  of  their  reports  thereto, 
shows  the  grant  to  extend  very  considerably  south  of  the  Galisteo 
river.  Showing  that  it  was  well  understood  at  the  time  of  the  con- 
firmation that  the  grant  was  not  restricted  to  the  table  lands  alone,  as 
contended  by  Surveyor  General  Julian,  and  Commissioner  Sparks,  but 
was  locate  as  surveyed  by  Beeves. 
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Congress  having  thus  taken  final  action  on  the  grant,  and  the  con- 
flrmatory  act  not  requiring  the  issue  of  patent  to  the  confirmees,  this 
Department  is  absolutely  without  further  jurisdiction  in  the  premises. 
The  supreme  court  has  said  in  relation  to  these  claims, — <^  The  final 
action  on  each  claim  reserved  to  Congress,  is,  of  course,  conclusive, 
and  therefore  not  subject  to  review  in  this  or  any  other  form."  Astiaza- 
ran  v.  Santa  Eita  Mining  Co.,  148  U.  S.,  80,  82. 

I  am  therefore  of  the  oi)inion  that  the  decision  of  your  office,  order- 
ing a  new  survey,  was  erroneous  and  is  contrary  to  law.  The  same  is 
hereby  reversed  and  the  papers  in  the  case  are  herewith  returned  to  you. 


Connor  v.  Terry. 

Motion  for  review  of  departmental  decision  of  October  1, 1892  (15 
L.  D.,  3L0)  denied  by  Secretary  Smith,  May  13, 1893. 


CONTEST— SUSPENSION  OP  SECTION— PRIVATE  CTLAIM. 

DELPY  V.  Delpy  ET  AL. 

The  snspension  of  a  section  from  entry  pending  the  determination  of  the  bonndaries 
of  a  private  claim,  preclndes  the  allowance  of  a  hearing  between  subseqnent 
claimants  under  the  public  land  laws  lor  land  in  Haid  section. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  May  13j 

1893. 

I  have  considered  the  case  of  Pierre  Delpy  v.  Julian  Delpy  and  Wil- 
liam Harris,  involving  the  W.  i  of  the  NE.  J  and  the  W.  J  of  the  SE.  J 
of  Sec.  18,  T.  11  S.,  K.  3  W.,  S.  B.  M.,  Los  Angeles,  California,  as  pre- 
sented  by  the  appeals  of  said  Julian  Delpy  and  Harris  from  your  de- 
cision of  April  20,  1892,  holding  that  said  Pierre  Delpy  had  a  superior 
right  to  the  NW.  J  of  said  NB.  J  of  said  section  over  said  Harris;  that 
said  Julian  Delpy  had  no  right  to  the  SW.  J  of  the  NB.  J  and  the  W.  J 
of  the  SE.  J  of  said  section ;  and  that  as  between  said  parties  Pierre 
Delpy  had  the  superior  right  to  the  W.  J  of  the  !N"E.  J  and  the  W.  J 
of  the  SE.  J  of  said  section. 

It  appeal's  from  the  record  that  on  October  9, 1880,  Bernard  Delpy 
entered  the  SW.  J  of  the  NE.  i  and  N  W.  J  of  the  SE.  J  of  said  Sec.  18, 
and  on  February  12,  1886,  Julian  Delpy  applied  to  contest  said  entry, 
which  application  was  rejected  because  "  all  of  section  18  was  suspended 
from  entry  by  surveyor-general's  letter  of  December  5, 1881,  pending 
final  location  of  the  Eancho  Buena  Vista,"  and  at  the  same  timeoflfered 
his  timber  culture  application  for  the  SE.  J  of  the  ]S"W.  J  the  SW.  J  of  the 
NE.  i  and  the  W.  J  of  the  SE.  J  of  said  section ;  that  on  appeal  you,  on 
May  24, 1886,  allowed  said  contest  and  stated  that  "  should  the  contest 
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result  in  the  caDcellation  of  said  entry  it  would  be  time  to  consider 
whether  the  land  was  subject  to  entry  by  the  contestant;"  that  on  the 
day  set  for  a  hearing  of  said  contest,  Pierre  Delpy  filed  a  relinquish- 
ment of  said  timber  culture  entry,  executed  May  15,  1882,  and  ofiered 
to  file  his  preemption  declaratory  statement  for  the  W.  J  of  the 8E,  J 
of  said  section,  and  on  the  same  day  Julian  Delpy  offered  another  tim- 
ber culture  application  for  the  tracts  covered  by  his  former  application; 
that  said  application  and  declaratory  statement  were  forwarded  to  you, 
and  on  November  15, 1 886,  you  rejected  the  same  on  account  of  the 
suspension  of  said  section,  and  canceled  said  timber  culture  entry  of 
Bernard  Depy. 

It  further  appears  that  on  December  18, 1888,  William  Harris  was 
allowed  to  make  homestead  entry  of  the  NW.  J  of  the  NE.  J  of  said 
section  18,  and  on  January  2, 1889,  Pierre  Delpy  again  ofiered  to  file 
pre-emption  declaratory  statement  for  the  W.  J  \if  the  NE.  J  and  the 
W.  i  of  the  SE.  i  of  said  section  18,  claiming  settlement  on  May  20, 
1882,  which  was  rejected  by  the  local  officers,  because  the  south  half  of 
said  sec;tiou  was  suspended,  and  also  for  conflict  with  said  homestead 
entry  of  Uarris;  that,  on  appeal,  you  affirmed  the  action  of  the  local 
officers  as  to  the  W.  ^  of  the  SE.  J  of  said  section,  and  advised  them 
that  if  Delpy  so  desired,  a  hearing  might  be  ordered  by  them  to  deter- 
mine the  respective  rights  of  Harris  and  Delpy  to  said  NW.  ^  of  the 
NE.  i. 

Thereupon  the  local  officers  ordered  a  hearing  citing  said  Delpy  and 
Harris  and  also  Julian  Delpy  to  attend  the  hearing  on  September  19, 
1889,  and  on  Jnne  13,  1890,  they  found  that  Jnlian  Di'lpy  was  entitled 
to  the  land  covered  by  his  said  timber  culture  application,  and  that  said 
homestead  entry  of  Harris  should  be  canceled. 

On  appeal  you  found  that  it  was  not  intended  that  Julian  Delpy 
should  be  cited  at  said  hearing,  and  that  his  motion  to  dismiss  as  to 
him  should  have  been  granted  by  the  local  officers;  but  as  he  had  par- 
ticipated in  the  proceedings  at  the  hearing,  he  has  suffered  no  wrong, 
and  said  action  of  the  local  officers  would  not  be  disturbed. 

Ton  further  find  that  the  E.  i  of  the  NE.  J  and  the  B.  J  of  the  SE.  J 
of  said  section  was  erroneously  patented  to  Julian  Delpy  on  May  20, 
1882;  that  the  boundaries  of  said  Rauclio  "have  never  been  finally 
determined,  and  the  numerous  surveys  thereof  have  been  rejected,'' 
(Citing  5  L.  D.,  559;  6  L.  D.,  41;  and  13  L.  D.,  841);  that  the  record 
fails  to  show  that  the  suspension  of  said  section  lias  ever  been  revoked, 
and  that  you  would  not  determine  what  portion  thereof  "  will  be  in- 
cluded within  said  private  land  grant  when  the  survey  thereof  is  finally 
approved;"  that  said  lands  '*  are  not  now  subject  to  appropriation," 
but  in  view  of  the  length  of  time  the  controversy  has  been  pending  a 
final  disposition  of  the  rights  of  said  settlement  claimants  should  be 
made  as  between  themselves,  citing  as  a  precedent  the  case  of  George 
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S.  Jones  V,  Brandon  Kirby  (13  L.  D.,  702) ;  and  you  disposed  of  the 
rejected  claims  of  said  portions  as  aforesaid. 

In  my  judgment  it  will  not  now  be  necessary  to  i>as8  upon  tbe  sev- 
eral specifications  of  error  alleged  in  said  appeals. 

The  record  shows  that  all  of  said  section  18  was  suspended  on  account 
of  said  rancho  claim  on  December  16, 1881,  and  no  action  should  have 
been  taken  by  you  or  the  local  office  relative  thereto  until  the  final 
determination  of  said  boundaries  or  the  revocation  of  said  suBi>en8ioD. 
The  suspension  of  said  section  operated  as  a  suspension  of  all  entries 
therein  of  tracts  to  which  patent  had  not  been  issued. 

It  is  well  settled  that  a  contest  should  not  be  allowed  where  the  gov- 
ernment has  in  its  own  interest  commenced  proceedings  against  an 
entry.  Joseph  A.  Bullen  (8  L.  D.,  301) ;  Gage  v.  Lemieux  (9  L.  D.,  66) ; 
Canning  v.  Fail  (10  L.  D.,  667);  Epps  v.  Newcomb  (12  L.  D,,  370); 
Fargher  v.  Parker  (14  L.  D.,  83). 

The  case  of  Jones  v,  Kirby  {supra)  cited  by  you  as  a  precedent^ 
involved  the  rights  of  claimants  upon  unsurveyed  land  under  Valen- 
tine scrip,  and  the  pre-emption  laws,  and  does  not  conflict  with  the 
views  herein  expressed.  In  that  case  was  .considered  the  proper  con- 
struction of  the  act  of  February  25, 1885  (23  Stat.,  321),  prohibiting 
the  unlawful  enclosure  of  public  lands,  but  it  was  held,  among  other 
things,  that  ^^an  enclosure  of  public  land  made  in  violation  of  the 
statute  and  departmental  regulations  is  no  bar  to  the  acquisition  of  a 
settlement  right  of  another." 

But  it  was  not  intended  to  hold  that  where  a  section  has  been  sus- 
pended on  account  of  a  rancho  claim,  the  boundaries  of  whicli  are  nub 
judiee,  hearings  should  be  ordered  to  determine  the  rights  of  claimants 
attempted  to  be  initiated  subsequent  to  said  suspension. 

Said  appeals  will  accordingly  be  dismissed  without  prejudice,  And 
your  said  decision  and  all  pi  oceedings  in  the  premises  will  be  suspended 
until  the  final  determination  of  the  boundaries  of  said  rancho  claim.  If 
it  shall  be  finally  adjudicated  that  said  tracts  or  any  part  thereof  are 
not  within  said  rancho,  then  you  will  re-adjudicate  tiie  casa 


JOITES  V.  Deiveb. 


Motion  for  review  of  departmental  decision  of  December  2, 1892, 15 
L.  D.y  614)  denied  by  Secretary  Smith,  May  13, 1893. 
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YIB6INIA  MILITARY  LAND  T7ABRANT— ASSIGNMENT. 

Stephen  Feike  (On  Eeyibw). 

An  awlgnmeiit  or  quit  claim  deed  of  all  interest  in  the  location  of  a  Virginia  military 
land  warrant,  and  the  survey  thereunder,  exeonted  after  abandonment  of  anch 
location  and  saryey,  and  Babeequent  to  Janaary  1, 1862|  does  not  operate  to  vest 
in  the  assignee  the  ownership  of  said  warrant,  and  as  such  owner,  entitle  him  to 
reoeive  in  exchange  for  said  warrant  Revolutionary  scrip,  as  provided  in  the 
act  of  Angnst  31, 1852. 

Becretary  Smith  to  the  Oammissioner  of  the  Oeneral  Land  Office^  May  13^ 

1893. 

I  have  considered  the  motion  for  review  of  departmental  decision  ol 
October  18, 1892,  (15  L.  D.,  383),  rejecting  the  application  of  Stephen 
Feike  to  have  issued  to  him  Bevolutionary  boanty  scrip  in  lieu  of  Vir- 
ginia military  land  office  exchange  warrant  'So.  467,  for  five  hundred 
and  sixty- three  acres  of  land. 

The  facts  are  set  forth  at  great  length  in  the  decision  of  your  office, 
and  in  the  departmental  decision,  of  which  review  is  asked. 

The  material  facts  necessary  to  the  consideration  of  the  question 
now  before  me,  are  as  follows: 

Said  warrant  issued  to  Sarah  0.  Morton  on  June  3, 1839,  and  on 
March  23, 1848,  Sarah  C.  Morton  married  John  S.  Woolfolk. 

At  a  date  prior  to  February  16, 1849,  said  warrant  was  located  for 
said  Sarah  G.  Woolfolk  on  land  situated  on  Scioto  Brush  creek,  Adams 
county,  Ohio,  and  a  survey  of  the  same  was  made  on  February  16,1849. 
The  survey  was  numbered  15,662.  Said  entry  or  location,  and  survey, 
however,  was  not  returned  to  the  Oeneral  Land  Office  prior  to  January 
1, 1852.  For  this  reason,  and  for  the  further  reason,  that  the  survey 
embraced  a  greater  number  of  acres  than  five  hundred  and  sixty- three, 
the  entry  or  loi5ation  was  void  and  of  no  effect,  and  Sarah  0.  Woolfolk 
obtained  no  title  to  said  five  hundred  and  sixty- three  acres,  nor  any  right 
to  said  land,  which  she  could  convey  to  another.  The  land  reverted 
to  the  United  States,  and  was  granted  to  the  State  of  Ohio,  and  by 
said  State  was  granted  to  the  Ohio  State  University,  and  by  said 
University  was  sold  to  Stephen  Feike,  the  present  applicant,  and  his 
only  title  to  the  land  is  derived  from  said  University. 

In  the  face  of  the  fact  that  Sarah  G.  Woolfolk  had  no  right  in  said 
land,  which  she  could  convey,  she,  together  with  her  husband,  did,  on 
the  20th  day  of  October,  1865,  execute  the  following  deed  or  convey- 
ance: 

This  IndentnTe,  made  and  entered  into  this  20th  day  of  October,  one  thonsand, 
eight  hundred  and  Bixty-fivei  between  John  L.  Woolfolk  and  Sarah  0.  Woolfolk,  Mb 
wife,  who  was  Sarah  C.  Morton,  aU  of  the  county  of  Orange,  State  of  Virginia,  of 
the  one  part,  and  George  Taylor  Jenkins  of  the  city  of  Baltimore,  of  the  other  part, 
witneaseth  that  for^  and  in  consideration  of  the  sum  of  one  dollar  and  other  good  con- 
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BideratioDS  to  the  said  John  L.  Woolfolk  and  Sarah  C,  his  wife,  in  hand  paid  by  the 
said  George  T  aylor  Jenkins,  the  receipt  whereof  is  hereby  acknowledged  at,  and 
before  the  sealing  and  delivering  of  these  presents,  doth  hereby  grant,  bargain  and 
sell  unto  the  said  George  T.  Jenkins,  his  heirs,  etc.,  their  interest  in  a  certain  tract 
or  parcel  of  land,  originally  enteied  for  the  said  Sarah  C.  Woolfolk,  No.  of  entry 
15,662,  lying  on  Scioto  Brush  Creek,  Adams  county,  Ohio,  containing  five  hundred 
and  sixty-three  acres,  more  or  less.  To  have  and  to  hold  the  land,  or  their  interest 
therein,  which  is  hereby  conyeyed  unto  the  said  George  T.  Jenkins  forever. 

In  testimony  whereof,  the  parties  have  hereunto  set  their  hands  and  seala  this,  the 
2(»th  day  of  October,  1865. 

John  L.  Woolfolk.        [seal] 
Sarah  C.  Woolfolk.     [seal.] 

This  iiistrament  was  duly  acknowledged,  and  was  recorded  in  the 
county  where  the  land  was  situated. 

Whatever  interest  or  right  George  Taylor  Jenkins  possessed  by  vir- 
tue of  this  deed,  has  been  conveyed  in  lawful  manner  to  Stephen  Feike, 
the  present  applicant.  Sarah  C.  Woolfolk  has  made  no  application  for 
the  issue  of  Eevolutionary  scrip  in  lieu  of  said  warrant  !N"o.  487,  and 
no  such  application  has  been  made  by  her  representative,  other  than 
said  Feike,  who  asserts  that  he  has  a  right  to  receive  said  scrip,  by 
virtue  of  his  purchase  of  the  interest  conveyed  by  Sarah  C.  Woolfolk 
and  her  husband  by  the  deed  dated  October  20, 1865,  heretofore  recited. 

Your  office  denied  his  application,  and  your  decision  was  affirmed  by 
departmental  decision  of  which  review  is  asked.  In  said  departmental 
decision  it  was  stated: 

It  will  be  seen  by  the  petition  of  rpplicant  that  he  does  not  claim  to  own  the 
warrant  itself  or  to  have  any  assignment  of  the  same,  and  his  connsel,  in  their 
argument;  admit  he  does  not  own  or  possess  it,  but  base  his  right  to  it  by  reason  of 
the  fact  that  Sarah  C.  Morton,  to  whom  it  was  issued,  did,  by  her  deed,  seU  and 
transfer  the  land  she  supposed  had  been  located  with  it,  and  he  now  being  the 
owner  of  the  identical  land  she  attempted  to  locate,  and  did  transfer,  that  he  is 
ipso  facto  the  proprietor  of  the  warrant,  and  that  the  scrip  should  be  issued  to  him. 

In  their  petition  for  review,  counsel  for  Feike,  after  quoting  the  above 
statement,  say: 

Our  argument  has  been  entirely  misconceived.  Onr  claim  has  been  always  that 
the  conveyance  of  Mrs.  Morton  of  the  land  located,  although  the  survey  was 
declared  void,  was  iu  itself  an  assignment  of  the  warrant  and  we  have  cited  author- 
ities to  sustain  such  positiou. 

In  bis  petition  for  scrip,  dated  June  9,  1886,  Feike  says: 

Your  petitioner,  Stephen  Feike,  of  Sardinia,  Brown  county,  Ohio,  represents  tbat 
he  is  the  present  owner  of  six  hundred  and  sixty  one  thousand  and  seventy-lour 
parts  of  Vir^^jinia  military  continental  exchange  land  warrant  No.  467,  dat«d  June 
3,  1830,  and  issued  to  one  Sarah  C.  Morton  for  563  acres  on  account  of  the  services 
of  an  ancestor  of  hers  in  the  Revolutionary  war.  That  on  the  15th  of  February, 
1849,  said  Sarah  C.  Morton,  then  being  the  owner  of  the  whole  of  said  warrant, 
located  the  same  on  1074  a<Tcs  of  land  in  Brush  Creek  township,  Scioto  county,  and 
in  Franklin  townsliip,  Adams  county,  Ohio,  by  an  entry  of  that  date.  That  on  the 
20th  of  October,  18(15,  Sarah  C.  Morton,  then  intermarried  with  one  John  L.  Wool- 
folk,  conveyed  her  entire  interest  in  said  warrant,  entry  and  survey  to  one  George 
Taylor  Jenkins,  of  the  city  of  Baltimore,  Maryland. 
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It  will  thus  be  seen  that  Feike  has  constantly  asserted  the  ownership 
of  the  warrant. 

The  question  to  be  determined  therefore,  is  this;  Did  the  convey- 
ance, above  recited,  vest  in  Jenkins  and  his  assignees,  the  ownership 
of  said  warrant?  If  so,  Feike,  as  the  assignee  of  Jenkins,  has  a  right 
to  the  scrip,  upon  the  surrender  of  the  warrant,  as  the  act  of  August 
31, 1852,  (10  Stat,  143)  provides  that  scrip  shall  issue  "in  favor  of  the 
present  proprietors  of  any  warrant  thus  surrendered." 

The  questions  connected  with  the  property  rights  arising  from  the 
location  of  Virginia  military  land  warrrants  have  long  been  before  the 
courts  of  the  country,  especially  the  courts  of  Ohio. 

It  is  merely  a  truism  to  assert  that  all  the  interest  a  party  had  in 
the  land  located  by  such  a  warrant,  wa«  derived  solely  through  said 
warrant.  When  the  warrant  was  properly  located,  and  the  location 
was  survej^ed  and  the  survey  was  returned  to  the  proper  officer  in  the 
lawful  manner,  the  locator  became  entitled  to  a  patent. 

In  the  case  of  Wallace  v.  Potter  (14  Ohio,  270)  which  arose  from  the 
location  of  a  Virginia  military  warrant,  the  court  says: 

It  is  well  established  that  a  locator,  having  made  his  entry  upon  land,  may  after- 
wards withdraw  his  warrant  from  it,  so  long  as  the  entry  rr mains  a  subsi sting  entry, 
it  is  an  appropriation  of  the  land.  But  when  it  is  withdrawn,  the  laud  becomes 
vacant . 

This  decision  was  based  upon  the  decision  of  the  United  States  supreme 
court  in  the  case  of  Taylor's  Lessee  v.  Myers  (7  Wheaton,  23). 
The  question  discussed  was  this: 

Can  the  owner  of  a  soryey,  made  in  conformity  with  hisentry,  and  not  interfering 
with  any  other  persons  right,  abandon  his  survey  after  it  has  been  recorded. 

The  court  say; 

The  military  warrants,  to  which  these  questions  refer,  originate  in  the  land  law  of 
Virginia.  The  question,  whether  a  warrant  completely  executed  by  survey,  can  be 
withdrawn  and  so  revived  by  the  withdrawal,  as  to  be  located  in  another  place,  has 
never,  so  far  as  is  known,  been  decided  in  the  courts  of  that  State.  In  Kentucky, 
where  the  same  law  governs,  it  has  been  recently  determined  that  a  warrant  once 
carried  into  survey  with  the  consent  of  the  owner,  cannot  be  re-entered  and  surveyed 
in  any  other  place.    In  Ohio,  it  is  not  understood  that  the  question  has  been  decided. 

The  first  question,  however,  does  not  involve  the  right  of  the  owner  of  a  warrant, 
which  has  been  surveyed,  to  enter  and  survey  it  elsewhere ;  but  his  right  to  abandon 
it  entirely. 

It  draws  into  doubt  the  right  of  an  individual,  to  refuse  to  consummate  a  title 
once  begun. 

In  this  respect  no  coercive  principle  is  to  be  found  in  the  act.  An  entry  is  forfeited, 
if  not  surveyed  within  a  limited  time.  A  survey  is  forfeited  if  not  returned  to  the 
land  office  by  a  specified  time.  In  these  cases,  the  right  of  abandonment  is  recog- 
nized. An  individual  may  abandon  his  survey  by  not  returning  it  to  the  land  office 
within  the  time  proscribed  by  law.  Why  m:iy  ho  not  abandon  it  by  any  other  une- 
quivocal act?  This  is  not  prescribed  as  a  single  mode  by  which  a  right  is  to  bo 
exercised;  but  is  annexed  as  a  penalty  for  not  proceeding  to  complete  a  title.  The 
legislature  determined,  that  no  man  should  be  allowed  to  lock  up  land  from  others, 
without  such  an  appropriation  as  would  subject  it  to  the  common  burdens  of  society. 
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He  was  at  liberty  to  perfect  his  title,  or  to  lose  it;  bat  was  required  to  do  the  one 
or  the  other. 

It  seems  to  be  an  ingredient  in  the  character  of  property,  that  a  person  who  has 
made  some  advances  towards  acqniring  it,  may  relinquish  it,  provided  the  rights  of 
others  be  not  affected  by  such  relinquishment. 

The  courts  thas  recognized  the  right  of  the  locator  to  abandon  bis  loca- 
tion. The  warrant  remained  in  his  possession  bat  his  interest  in  the 
tract  of  land  located  was  lost.  'So  interest  remained  which  be  ooold 
convey. 

Goansel  for  Feike  say: 

These  authorities  show  that  the  warrant  supports  the  entry  and  surrey,  and  giTe 
the  latter  their  only  validity.  They  also  show  that  the  assignment,  alienation  or 
oonyeyance  of  an  entry  or  entry  and  survey,  carries  with  it  the  warrant,  as  bein^ 
the  only  authority  to  uphold  or  legalize  the  entry  and  survey. 

While  admitting  the  trntli  of  the  first  prepositional  cannot  admit  the 
correctness  of  the  second.  The  anthorities  cited,  including  the  two 
above  quoted,  utterly  fail^  in  my  opinion,  to  sustain  the  second  propo- 
sition of  counsel. 

In  the  case  at  bar,  Woolfolk  made  the  location  and  survey,  bat 
abandoned  both  by  her  failure  to  return  the  same  to  the  proper  officer 
within  the  time  prescribed  by  law.  In  law  this  must  be  assumed  to 
have  been  a  voluntary  act.  Thirteen  years  after  said  abandonment 
she  executed  an  assignment  or  quit-claim  deed  of  whatt  Of  all  her 
interest  in  said  location  and  survey,  15,G62,  which  was  none  at  all,  as 
all  of  said  interest  had  been  abandoned  thirteen  years  before. 

In  the  case  of  May  v,  Le  Claire  (11  Wallace,  217),  the  court,  in  speak- 
ing of  a  quit -claim  deed,  say:  *<In  such  cases,  the  conveyance  passed 
the  title  as  the  grantor  held  it,  and  the  grantee  takes  only  what  the 
grantor  could  lawfully  convey.'' 

This  is  simply  a  concise  statement  of  a  fundamental  principle  of  law. 

In  the  case  at  bar,  Woolfolk  had  no  title  to  the  location,  survey  or 
land,  to  convey,  hence  Jenkins,  the  grantee  took  none. 

The  time  in  which  Woolfolk  could  complete  the  title  to  the  land 
which  was  initiated  by  the  location  of  the  warrant  in  1849,  expired 
January  1,  1852.  Had  the  transfer,  which  was  attempted  by  the 
instnimeut  dated  October  20, 1865,  been  made  within  the  lifetime  of 
the  location  and  prior  to  said  January  1, 1852, 1  thiuk  it  would  follow 
that  the  foundation,  or  the  basis  of  the  location,  would  have  passed 
also;  then  had  the  assignee  or  grantee  failed  to  have  completed  his 
title  to  the  land  within  the  time  prescribed,  it  would  have  been  a  ques- 
tion solely  between  himself  and  the  government,  but  the  basis  of  his 
claim  would  have  remained  in  his  possession. 

But  such  is  not  the  fact. 

Had  it  been  the  intention  to  assign  this  warrant  (whicb  had  become 
entirely  separated  from  the  location  and  the  land)  as  well  as  the  inter- 
est in  the  land  or  location,  it  must  be  assumed  that  words  indicating 
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tiiat  intention  would  have  been  used.  In  the  absence  of  such  words, 
ajid  in  the  absence  of  any  evidence  showing  that  such  was  the  inten- 
tion, I  do  not  think  it  can  be  assumed. 

I  see  no  error  in  the  conclusion  reached  in  departmental  decision,  of 
lyhich  review  is  asked,  and  the  motion  is  therefore  denied. 


RAILROAD  GRANT— INDEMNITY  SELECTIONS. 

FoETHBRN  Pacific  E.  E.  Co.  v.  Davidson. 

The  fact  that  a  deficit  exists  in  a  railroad  grant  does  not  relieve  the  company  from 
the  necessity  of  selection  to  acquire  title  to  indemnity  lands. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  May 

13,  1893. 

I  have  considere<l  the  case  of  the  iN^orthern  Pacific  Eailroad  Com- 
pany V.  James  Davidson,  involving  the  W.  ^  of  the  iTW.  i  and  the  N". 
J  of  the  SW.  J,  Sec.  17,  T.  1  S.,  E.  48  E.,  Miles  City  land  district,  Mon- 
tana,  on  appeal  by  the  company  from  your  decision  of  March  24,  1892, 
holding  for  cancellation  its  indemnity  selection  of  said  tract. 

This  tract  is  within  the  limits  of  the  withdrawal  made  by  letter  of 
October  8, 1883,  for  indemnity  purposes,  on  account  of  the  grant  for 
said  company,  but  admitting,  for  the  purposes  of  this  case,  that  there 
was  authority  to  make  such  withdrawal,  yet  the  same  was  revoked  by 
departmental  order  of  August  15, 1887,  and  the  land  in  question  not 
having  been  selected  by  the  company  prior  to  this  time,  was  included 
in  the  lands  restored  to  settlement  and  entry  under  such  order  of  revo- 
cation. 

The  company  made  selection  of  this  land  on  June  30, 1890,  but  prior 
to  this  time  a  settlement  right  had  attached  thereto  in  the  present  claim, 
which  was  a  bar  to  the  selection  by  the  company. 

The  records  show  that  on  July  21, 1890,  James  Davidson  made  home- 
stead entry  !N"o.  591  for  this  land,  and  after  due  notice  by  publication 
he  made  final  proof  on  December  15, 1890,  upon  which  final  certificate 
ITo.  217  issued.  No  appearance  was  made  by  the  company  at  the  time 
of  the  offer  of  proof,  nor  was  any  i)rotest  filed  against  the  acceptance 
of  the  same.  This  proof  shows  that  Davidson  made  settlement  upon 
the  land  in  the  spring  of  1885,  and  that  he  has  continued  to  reside  there 
since  such  time,  making  the  same  his  home,  and,  at  the  date  of  the  offer 
of  proof,  had  valuable  improvements  on  the  land  valued  at  $600. 

Whatever  bar  existed  by  reason  of  the  withdrawal  for  indemnily 
purpose  was  removed  by  its  revocation  in  1887,  and  the  subsequent 
selection  by  the  company  can  not  prevent  Davidson'^  right,  acquired 
by  his  settlement,  from  ripening  into  a  perfect  title. 

The  company  urge,  under  the  authority  of  the  decision  of  the  supreme 
court  in  the  case  of  the  St.  Paul  and  Pacific  Eailroad  Company  v.  North- 
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ern  Pacific  Eailroad  Company  (139  U,  S.,  I),  that  the  lands  being  free 
from  claim  at  the  date  of  the  definite  location  of  the  road,  no  selection 
was  necessary  to  attach  a  right  under  the  grant,  there  not  being  suffi- 
cient lands  within  the  indemnity  limits  to  satisfy  the  grant  for  losses 
sustained  within  its  primary  limits. 

A  similar  contention  was  made  in  the  case  of  said  comimny  against 
Pettit  (14  L.  D.,  591),  but  in  that  case  it  was  held  that  said  decision  is 
not  authority  for  holding  that  title  can  be  acquired  to  indemnity  lands 
prior  to  the  selection  thereof. 

In  the  case  of  the  Southern  Pacific  Railroad  Company  t?.  McWharter 
(14  L.  D.  610),  a  similar  question  was  conside.'ed,  and  it  was  held  that 
the  fact  that  a  deficit  exists  in  the  grant  does  not  relieve  the  company 
from  the  necessity  of  selection  to  acquire  title  to  indemnity  lands. 

As  said  in  the  latter  case: 

.  If  this  be  so,  then  there  was  no  aathority  to  revoke  the  indemnity  withdrawaL 
The  question  as  to  the  aathority  to  revoke  the  withdrawal  of  indemnity  lands  on 
account  of  this  grant  and  others  of  a  like  nature  was  thoroughly  considered  by  this 
Department  prior  to  the  revocation  of  such  withdrawals,  and  rights  of  others  attach- 
ing under  such  revocation  have  been  repeatedly  recognized  by  this  Department  as 
against  the  claim  of  the  company.  Southern  Pacific  R.  B.  Co.  r.  Meyer^  9  L.  D., 
250;  Southern  Pacific  R.  R.  Co.  v,  Cline,  10  L.  D.,  31;  Lane  v.  Sonthem  Pacific  R. 
R.  Co.,  10  L..  D.,  454;  Southern  Pacific  R.  R.  Co.  v.  Meyer,  10  L.  D.,  444. 

I  therefore  affirm  your  decision,  and  direct  the  company's  selection 
of  the  tract  in  question  be  canceled,  and  that  Davidson's  entry  be  dis- 
posed of  in  the  usual  manner. 


STATS  SBLECTIOX-tlNSirRVBYBD  LAND. 

State  of  Idaho. 

The  Department  wiU  not  reserve  unsnrveyed  lands  from  settlement  in  order  that  the 
State  may  select  lands  therein,  after  survey,  in  satisfaction  of  the  granc  made 
by  the  act  of  admission. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  May  13^ 

1893. 

I  am  in  receipt  of  your  letter  of  April  4, 1892,  transmitting  a  letter 
from  the  State  Board  of  Land  Commissioners  of  the  State  of  Idaho, 
asking  that  certain  town8hii)s  (unsnrveyed,  but  for  the  survey  of  which 
contracts  have  been  entered  into  upon  application  made  by  the  State 
authorities)  be  withdrawn  from  settlement  and  entry,  in  order  to  allow 
the  State  authorities  an  opportunity  to  select  the  lands  therein,  in  sat- 
isfaction of  certain  grants  made  to  the  State  by  the  act  of  admission. 

The  act  of  Congress  approved  March  3,  1893,  entitled  "An  Act 
making  appropriations  for  sundry  civil  expenses  of  the  Goveniment,  for 
the  fiscal  year  ending  June  thirtieth,  eighteen  hundred  and  ninety-four, 
and  for  other  purposes,''  has  the  following  proviso. 

Provided  further,  that  the  States  of  North  Dakota,  South  Dakota,  Montana,  Idaho, 
and  Washington,  shaU  have  a  preference  right  over  any  person  or  corporation  to 
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select  lands  subject  to  entry  by  said  States  granted  to  said  States  by  the  act  of  Con- 
gress approved  February  twenty- second,  eighteen  hundred  and  eighty-nine,  for  a 
period  of  sixty  days  after  lands  have  been  surveyed  and  duly  declared  to  be  subject 
tio  selection  and  entry  under  the  general  land  laws  of  the  United  States;  and  protided 
yurther,  That  such  preference  right  shall  not  accrue  against  bona  fide  homestead  or 
preemption  settlers  on  any  of  said  lands  at  the  date  of  filing  of  the  plat  of  survey  of 
any  township  in  any  local  land  office  of  said  States. 

It  is  true  that  no  lands  were  granted  to  the  State  of  Idaho  by  the  act 
of  February  22, 1889  (26  Stat.,  676),  but  the  grant  to  said  State  was 
made  by  the  act  of  Congress  approved  July  3, 1890,  (26  Stat.,  215). 

A  reference,  however,  to  the  act  of  February  22, 1889,  making  a  grant 
of  land  to  the  States  of  North  Dakota,  South  Dakota,  Montana  and 
Washington,  for  various  purposes,  viz :  for  the  benefit  of  a  University, 
an  Agricultural  College,  public  buildings,  etc.,  and  a  reference  to  the 
act  (rf  July  3, 1890,  making  similar  grants  to  the  State  of  Idaho,  renders 
it  clear  to  my  mind  that  it  was  the  intention  of  Congress  to  permit  each 
State  to  make  selections  of  lands  in  the  manner  presv :  ibed,  in  satisfac- 
tion of  the  grants  made. 

It  is  clear  from  this  legislation,  that  the  subject  of  a  reservation  of 
lands  to  allow  the  State  to  select  the  same,  has  been  before  Congress, 
and  such  action  taken  thereon,  as  in  the  judgment  of  that  body  was 
deemed  necessary. 

I  do  not  consider  that  the  Department  would  be  justified  in  an  attempt 
to  go  further  than  this  legislation,  and  to  reserve  un surveyed  land  from 
settlement,  even  if  such  a  reservation  was  practicable,  of  which  I  have 
serious  doubts. 

The  application  of  the  State  Board  of  Land  Commissioners  is  there- 
fore denied. 


ptAIIiROAD  liANBS-BESTORATION-ACT  OF  SEPTEMBER  80,  1890. 

Instructions. 

The  laDds  opposite  the  unconstrncted  portion  of  the  Northern  Pacific  road,  from 
Wallula  to  Portland,  forfeited  by  act  of  Septeml)er  29, 1890,  and  within  the  lim- 
its of  the  Dalles  Military  Wagon  Road,  are  restored  to  the  pnblic  domain  by  said 
act,  and  will  not  be  snspeuded  from  entry  pending  the  result  of  any  action  in 
the  conrts  that  may  be  contemplated  on  behalf  of  the  Wagon  Road  Company. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  May  13 j 

1893. 

By  letter  of  March  9,  1892,  Messrs.  Copp  and  Lnckett,  attorneys  for 
certain  settlers  npon  lands  within  the  conflicting  limits  of  the  grant 
made  by  the  act  of  July  2,  18C4  (13  Stat.,  365),  for  the  Northern  Pacific 
Eailroad  Company,  and  that  made  by  the  act  of  February  25,  1807  (14 
Stat.,  409),  for  the  Dalles  Military  Wagon  Eoad,  requested  that  their 
clients  be  permitted  to  make  entry  of  the  lands  settled  upon,  under 
departmental  decision  of  February  17,  1892  (14  L.  D.,  187). 
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This  conflict  occurs  opix)site  tbennconstracted  portions  of  the  INTorth- 
em  Pacific  Railroad,  extending  from  Wallnla,  Washington,  to  Portland, 
Oregon,  the  grant  appertaining  to  which  was  declared  forfeited  and 
the  lands  restored  to  the  public  domain  by  the  act  of  Congress  ax>- 
proved  September  29, 1800  (26  Stat,  496). 

The  material  facts  governing  the  rights  of  the  Dalles  Company  in 
the  premises  are  similar  to  those  in  the  ca^e  of  the  conflict  between  the 
grants  for  the  Northern  Pacific  and  the  Oregon  and  California  Bailroad 
Companies,  considered  in  the  opinion  of  Februaiy  17,  1892  {supra), 
wherein  it  was  held  (syllabus) : 

The  grant  of  the  odd  uumbcred  sections  within  the  overlapping  primary  Umits  of 
the  Northern  Pacific,  and  Oregon  and  California  roads,  east  of  Portland,  Oregon,  was 
for  the  benefit  of  the  former  company  under  the  act  of  July  2, 1864,  and  the  forfeiture 
thereof  by  the  act  of  September  29,  1890,  is  to  the  extent  of  the  withdrawal  made 
under  the  sixth  section  of  the  act  of  1864;  and  under  said  act  of  forfeiture  no  rights 
of  the  Oregon  and  California  road  are  recognized  within  said  conflicting  limits. 

In  that  case  certain  of  the  lands  had  been  patented  to  the  Oregon 
and  California  Company,  and  a  suit  has  been  recommended  to  recover 
the  title  erroneously  conveyed,  in  accordance  with  the  provisions  of  the 
act  of  March  3, 1887  (24  Stat,  656). 

In  the  present  case,  none  of  the  lands  have  been  patented,  and,  as 
far  as  I  am  advised,  there  has  been  no  request  on  the  part  of  the  Wagon 
road  company  for  a  suspension  in  the  matter  of  the  restoration  of  the 
lands. 

In  your  letter  of  March  28, 1892,  you  report  that 

the  attorneys  for  the  Oregon  and  California  asked  that  the  order  for  the  restoration 
he  suspended  pending  the  determination  of  the  question  iuvolved  hy  the  courts,  and 
the  suspension  was  directed  February  27,  and  approved  hy  yon  on  March  10, 1893. 
Precisely  the  same  questions  are  involyed  in  the  Dalles  Military  Eoad  grant,  which 

is  overlapped  hy  the  Northern  Pacific It  was  therefore  concluded,  in  the 

absence  of  any  directions  from  you  to  the  contrary,  to  suspend  the  disposal  of  the 
lands  within  the  overlapping  limits  of  the  grants  last  named,  although  no  objection 
to  the  restoration  has  been  made  by  the  Military  Road  Company.  No  order  of  sus- 
pension, has,  however,  yet  been  issued. 

The  question  arises,  should  such  suspension  be  authorized! 

Haying  determined  that  the  lands  are  included  in  the  forfeiture 
declared  by  the  act  of  September  29,  1890  {8upra)j  1  am  of  the  opinion 
that,  as  declared  by  the  act,  they  are  a  part  of  the  public  domain,  aTid 
that  no  suspenson  should  be  ordered  to  await  the  result  of  any  action 
in  the  courts,  contemplated  by  those  aggrieved  at  my  decision  in  the 
premises. 

In  the  case  of  the  Wisconsin  Central  Eailroad  grant  (10  L.  D.,  63),  it 
was  held  that  certain  lands  were  excepted  from  the  grant,  and  applica- 
tion for  suspension  was  made  by  the  company,  pending  judicial  pro- 
ceedings.   This  was  denied  (11  L.  D.,  615),  and  there  it  was  stated  : 

If  such  action  should  be  taken  in  the  present  instance,  it  is  not  seen  how  it  oonld 
weU  be  refused,  where  any  claim  is  set  up  to  a  tract  of  land.  Any  one,  claiming 
rights  as  a  settler  or  entry  man,  which  have  been  passed  upon  adversely  by  t^i# 
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Department,  would  have  a  right  to  expect  that  the  partionlar  tract  claimed  by  him 
should  be  held  in  reseryation  nntil  he  had  his  rights  finally  adjudicated  by  the 
snpreme  coarii  of  the  United  States. 

This  applies  with  equal  force  to  the  case  in  hand,  and  I  have  therefore 
to  direct  that  no  order  of  suspension  issue,  but  that  the  settlers  upon  such 
lands  be  permitted  to  make  entry  thereof^  as  in  in  other  cases  provided. 


PBACTICB— APPELLATE  JURISDICTION. 

TowNsiTB  OP  Keokuk  Falls. 

The  Secretary  of  the  Interior  will  not  pass  on  the  correctness  of  a  deoisfon  prepared 
for  the  signature  of  the  Commissioner  of  the  General  Land  Office,  in  a  case  un- 
der consideration  in  said  office. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Ma/y  18, 

1893. 

By  letter  of  October  6, 1892,  your  oflBce  submitted  for  my  considera- 
tion the  draught  of  a  decision  in  the  matter  of  the  Keokuk  Falls  town- 
site  entry,  covering  the  SB.  ^  of  Sec.  23,  the  W.  ^  of  the  SW.  J  and 
lots  3  and  4,  Sec.  24,  and  W.  i  of  the  NW.  i  and  lots  1, 2, 3  and  4,  Sec. 
25,  T.  11  K,  R.  6  B.,  OkLihoraa  Territory. 

The  decisions  of  your  oflBce  are  subject  to  review  by  this  Depart- 
ment, by  way  of  api^eal  by  any  party  who  thinks  himself  injured 
thereby.  Upon  such  appeal  the  appellant  should  be,  and  is,  under  the 
rules,  allowed  opportunity  to  present  his  claims  by  way  of  argument. 
If,  however,  the  Department  should  consider  draughts  of  opinions  pre- 
pared for  your  signature,  and  advise  you  as  to  the  correctness  thereof, 
the  parties  litigant  would  in  effect  be  shut  off  from  resort  to  this  De- 
partment as  an  appellant  tribunal.  Not  only  so,  but  their  claims  would 
virtuaUy  be  adjudicated  without  any  opportunity  to  them  to  be  heard 
here,  and  quite  possibly  without  a  full  knowledge  by  the  Secretary,  ot 
the  merits  of  those  claims. 

The  mere  statement  of  these  facts  is  sufficient  to  condemn  the  prac- 
tice of  submitting  draughts  of  decisions  in  cases  pending  in  your  office 
for  the  approval  of  this  Department.  Such  matters  should  take  their 
regular  course. 

•  The  papers  submitted  are  herewith  returned,  that  a  decision  may  be 
rendered  by  you,  after  which  the  matter  will  be  duly  considered,  if  any 
party  feeling  aggrieved  by  such  decision  shaU  present  the  case  under 
the  rules  governing  such  matters. 
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8TATB  SELECTIONS. 

Circular  respecting  the  preference  right  of  the  States  of  Iforth  Dakota^ 
South  Dakota^  Montana^  Idaho,  and  Washington,  under  the  Sundry 
Civil  appropriation  act  of  March  3y  1893,  to  select  lands  under  their 
grants  for  the  period  of  sixty  days  after  filing  of  the  township  plats. 

Department  of  the  Interiob, 

General  Land  Office, 
Washington,  D.  (7.,  May  10,  1893. 

The  registers  and  receivers  of  U.  8.  Land  Officer 

in  North  Dakota,  South  Dakota,  Montana,  Idaho  and  Washingt4)n, 

Sirs  :  In  the  act  of  March  3, 1893,  "  making  appropriations  for  sundry 
c\y\\  expenses  of  the  Government  for  the  fiscal  year  ending  June  tbir- 
tieth,  eighteen  hundred  and  ninety-four,  and  for  other  purposes"  (Pub- 
lic— No.  124),  the  following  enactment  was  made: 

ifhat  the  States  of  Nor  tb  Dakota,  South  Dakota,  Montana,  Idaho,  and  Wasliino^ton 
shan  have  a  preforenoe  right  over  any  person  or  corporation  to  select  lands  stil»ject 
to  entry  hy  said  States  granted  to  said  States  by  the  act  of  Congress  approved  Feb- 
ruary twenty-second,  eighteen  hundred  and  eighty-nine,  for  a  period  of  sixty  days 
after  lauds  have  heen  surveyed  and  dnly  declared  to  he  snhject  to  selection  and 
eutry  under  the  general  laud  laws  of  the  United  States:  And  Provided  further^  That 
such  preference  right  shall  not  accrue  against  bona  fide  homestead  or  pre-emption 
settlers  on  any  of  said  lands  at  the  date  of  filing  of  the  plat  of  survey  of  any  town- 
ship in  any  local  land  office,  of  said  States. 

Under  the  foregoing  provisions  of  law,  the  following  regulations  are 
made  for  your  guidance: 

1.  Upon  the  filing  of  the  township  plats  on  the  appoints  day,  as 
provided  in  the  circular  of  October  21,  1885  (4  L.  D.  202),  the  States 
named,  in  the  provision  of  law  above  quoted  must  be  regarded  as  hav- 
ing a  general  preference  right  to  make  selections  of  the  lauds  subject 
to  selection  by  them  for  the  period  of  sixty  days  from  the  time  of  such 
filing,  the  day  of  filing  to  be  excluded  in  computing  said  period. 

It  will  be  observed  that  the  grants  named  in  the  law  as  the  ones 
under  which  the  preference  right  of  selection  is  given  are  those  made 
by  the  act  of  February  22, 1889  (25  U.  S.  Stat.,  676),  providing  for  the 
admission  of  l^orth  Dakota,  South  Dakota,  Montana,  and  Washington 
as  States  into  the  Union.  This  act  makes  no  grant  of  lands  to  Idaho. 
However,  it  was  evidently  the  intention  of  Congress  to  give  a  prefer- 
ence right  to  Idaho  to  make  selections  under  the  act  providing  for  its 
admission  as  a  State  into  the  Union,  approved  July  3, 1890  (2*6  U.  S. 
Stat.,  215),  as  is  given  to  the  other  States  mentioned,  and  the  law  is 
therefore  so  construed,  and  you  will  govern  yourselves  accordingly. 

2.  During  said  period  of  sixty  days  no  person  not  claiming  in  virtue 
of  settlement  existing  at  the  date  of  the  filing  of  the  plats,  nor  corpo- 
ration, will  be  allowed  to  enter  the  lands  subject  to  selection  by  the 
respective  States;  but  the  Law  cannot  be  held  to  inhibit,  during  said 
I>eriod,  the  selection  of  lands  previously  granted  to  a  corporation  by 
Congress,  as,  for  instance,  the  granted  sections  within  the  primary  limits 
of  a  railroad  grant. 

3.  The  bona  fide  claims  of  homestead  and  pre-emption  settlers  exist- 
ing at  the  date  of  filing  the  plats  being  protected  by  the  law,  their 
claims  may  be  made  of  record  during  said  period  of  sixty  days  in  the 
absence  of  State  selections  of  record  of  the  lands  claimed  by  them, 
upon  exparte  showings  of  the  applicants,  by  affidavit  of  each  appli- 
^'.ant,  that  he,  or  she,  had  made  bona  fide  settlement  prior  to  the  time 
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that  the  plats  bad  been  filed.  A  pre-emptor,  to  be  entitled  to  file,  will 
be  required  to  show  bona  fide  pre-emption  settlement  prior  to  March  3, 
1891,  the  date  of  the  rei)eal  of  the  pre-emption  law. 

4.  In  the  event  that  a  person  makes  application  during  said  period 
lor  land  already  selected  by  the  State,  alleging  settlement  thereon 
existing  at  the  date  of  the  filing  of  the  plat  of  the  township,  it  will 
become  your  duty  to  order  a  hearing  under  i>ractice  rules  to  determine 
the  respective  rights  of  the  parties.  (James  et  al  v,  Kolan,  6  L.  B,, 
526;  Baxter  v,  Crilly,  12  L.  D.,  684:.)  And  since  the  States  have  a 
general  preference  right  to  select  within  said  period,  you  will  take  the 
same  course,  in  the  event  that  they  present  lists  of  selections  and  urge 
their  acceptance  as  to  tracts  already  covered  by  the  actual  entries  of 
alleged  settlers.  The  States,  in  such  instances,  will  be  required  to 
attack  the  entries  by  aflidavit  of  their  authorized  agents,  duly  corrobo- 
rated, denying  the  existence  of  bona  fide  settlement  on  the  part  of  the 
entry  men  prior  to  filing  of  the  plat  in  each  case,  or  alleging  that  the 
settlers  were  not  legally  qualified  to  make  settlement.  When  there  is 
a  pre-emption  filing  of  record,  a  selection  of  the  land  filed  upon  may  be 
admitted  subject  to  the  pre-emptor's  right,  which  must  be  shown  on 
proof. 

You  will  post  a  copy  of  this  circular  in  your  office  in  a  consi)icuous 
place,  and  take  such  other  measures  to  give  it  publicity  as  may  be 
commended  to  your  judgment. 
Very  respectfiilly, 

S.  W.  Lamoreux 

Commissioner. 

Approved : 

Hoke  Smith 

Secretary. 


HOMBSTEAJD  BNTBT-HBIRS  OF  ENTBYMAN— PATENT. 

Instructions. 

In  the  event  of  the  death  of  a  homesteader  who  leaves  no  widow,  bnt  both  adnlt 
and  minor  heirs,  the  patent  shonld  issne  to  all  the  heirs  equally,  and  not  to  the 
minor  heirs  to  the  exclnsion  of  adults. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  May  22^ 

1893. 

I  am  in  receipt  of  your  communication  of  May  8, 1893,  in  which  my 
attention  is  called  to  the  case  of  Beruier  et  al.  v,  Bernier  et  al,,  147  U. 
S.,  242,  construing  sections  2291  and  2292,  Eevised  Statutes,  in  which 
it  is  held  that  in  the  event  of  the  death  of  a  homestead  entryman  leav- 
ing no  widow,  but  both  adult  and  minor  heirs,  patent  when  issued 
should  issue  to  all  the  heirs  equally,  and  not  to  the  minor  heirs  to  the 
exclusion  of  adults. 

You  say  "  the  uniform  practice  in  your  oifiice  has  been  to  issue  patent 
in  such  cases  to  the  minor  orphan  children  by  name,"  and  you  ask  to  be 
advised  whether  the  practice  of  your  ofdce  shall  be  changed  to  conform 
to  the  decision  above  referred  to. 
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The  snpreme  court  is  tbe  highest  judicial  authority  of  the  laud,  and 
its  interpretation  of  laws,  written  or  unwritten,  is  conclusive  upon,  and 
should  be  respected  by,  all  departments  of  the  government. 

Upon  a  hasty  examination  of  the  published  decisions  of  this  Depart- 
ment I  find  that  these  statutes  have  been  construed  according  to  the 
practice  heretofore  in  vogue  in  your  office,  that  is  to  say,  in  conformity 
with  a  literal  construction  of  section  2292,  which  directs  that  in  the 
event  of  the  death  of  both  father  and  mother,  the  right  and  fee  in  a 
homestead  shall  inare  to  the  benefit  of  the  infant  child  or  children. 
The  supreme  court  in  Bernier  v.  Bernier,  supra^  construes  this  section 
in  connection  with  section  2291,  and  holds  that  section  2292  applies  only 
in  cases  where  all  the  children  are  minors;  that  if  some  are  adults,  the 
homestead  right  goes  to  all  equally,  as  provided  in  section  2291. 

Holding  contrary  to  this  are  Sarah  Leonard  (1  L.  D.,  41)}  Peter 
Kackman  (id.,  86) ;  Alien  Heirs  (2  L.  D.,  98) ;  also  an  elaborate  opinion 
of  Assistant  Attorney-General  Shields  of  May  2, 1890  (10  L.  D.,  543). 
These  and  all  others  in  conflict  with  Bernier  et  al.  v.  Bernier  et  al.  mast 
be  considered  as  overruled,  and  in  the  issue  of  patents  hereafter  yon 
will  conform  to  the  said  opinion  of  the  supreme  court. 


bailroab  bight  of  tv  ay— map  of  location. 
Gbeede  and  Gunnison  Short  Line  B.  £• 

The  affidavit  and  certificate  required  on  a  map  showing  the  location  of  a  section  of 
road,  under  the  railroad  right  of  way  act,  should  he  written  on  the  same  sheet 
with  the  map,  and  not  on  a  detached  sheet. 

The  termini  of  located  sections  of  road  should  he  designated,  hy  reference  to  the  lines 
of  the  puhlic  surveys. 

Acting  Secretary  Sims  to  the  Oammissioner  of  the  General  Land  Office^ 

May  25  J 1893. 

I  have  at  hand  your  letter  of  the  6th  instant  submitting  and  recom- 
mending the  approval  of  three  maps  of  definite  location  of  sections  of 
the  Greede  and  Gunnison  Short  Line  Bailroad,  filed  under  the  provis- 
ions of  the  right  of  way  railroad  act  of  March  3, 1875  (18  Stat.,  482). 

In  reply  I  have  to  state  that  the  maps  have  been  examined  and  not 
being  satisfactory  they  are  herewith  returned  without  approval. 

The  maps  do  not  bear  the  affidavits  and  certificates  required  by  the 
provisions  of  the  act,  but  those  documents  are  written  on  detached 
sheets  and  pinned  thereto.  In  addition  to  this  the  termini  of  sections 
are  not  designated  by  reference  to  the  lines  of  the  pubUo  surveys.  In 
the  matter  of  these  defects  I  refer  to  your  letter  of  January  12,  last, 
submitting  maps  filed  by  the  Sweetwater  Yalley  Bailway  Company  in 
which  you  recommended  that  the  maps  be  not  approved;  also  to  de- 
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partmeutal  letter  of  the  16th  of  the  same  month  returning  the  maps  in 
accordance  with  your  recommendation. 

The  Department  is  atill  of  the  opinion  that  your  recommendation  in 
the  Stillwater  case  was  a  proper  one  and  adheres  to  the  line  of  action 
adopted  therein. 


CONFIRMBD  ENTBT— SECTION  7»  ACT  OF  MARCH  8, 1801. 

Jaibtjs  Lincoln. 

A  pre-emption  entry  made  by  one  who  had  previously  filed  a  declaratory  statement 
for  another  tract  is  confirmed  by  the  proviso  to  section  7,  act  of  March  3, 1891, 
in  the  absence  of  any  pending  protest  or  contest,  and  where  no  proceedings 
against  such  entry  are  begun  within  the  period  of  two  yean  tcom  the  daite  of 
the  final  certificate. 

The  cases  of  Mee  v.  Hnghart,  18  L.  D.,  48i,  and  United  States  v.  Smith,  13  L.  D., 
533;  cited  and  distinguished. 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  the  General  Land 

Offieey  May  J27j  1893. 

Jairos  Lincoln  has  appealed  from  your  decision  of  July  2, 1891,  can- 
celing his  pre-emption  cash  entry,  made  iN'ovember  22, 1887,  for  the  E. 
i  of  the  NW.  i  and  the  W.  i  of  the  KE.  i,  Sec.  32,  T.  3  IST.,  E.  70  W., 
Denver,  Colorado. 

It  appears  that  he  had  made  a  previous  filing,  and  it  was  for  this 
reason  that  you,  on  November  6, 1890,  held  the  entry  for  cancellation, 
and  allowed  him  sixty  days  to  show  cause  why  his  entry  should  not  be 
canceled  for  illegality.  Thereupon,  the  entryman  made  affidavit,  stat- 
ing he  had  made  a  former  pre-emption,  the  same  being  I^o.  6938  (Denver 
series),  for  the  NW.  J  of  Sec.  20,  T.  3  If.,  B.  68  W.;  that  he  relinquished 
the  same  on  June  9,  1873;  that  he  made  homestead  entry  for  the  same 
tract  and  afterwards  made  final  proof;  that  he  relinquished  said  pre- 
emption filing,  for  the  reason  that  at  the  time  he  did  so  the  thirty- three 
months  allowed  for  proof  were  about  to  expire,  and  having  improved 
the  same,  he  exercised  his  right  of  homestead  for  the  same  tract;  that 
he  made  the  entry  (now  held  for  cancellation)  in  good  faith^  having 
been  advised  by  the  register  that  the  entry  would  be  legal  and  valid 

Thereupon  your  office,  in  the  decision  appealed  from  (July  2, 1891), 
canceled  the  entry,  and  he  appeals  from  that  judgment. 

The  proviso  to  section  7  of  the  act  of  March  3, 1891  (26  Stat.,  1095), 
reads  as  follows: 

That  after  the  lapse  of  two  years  from  the  date  of  the  issuance  of  the  receljj^er's 
receipt  upon  the  final  entry  of  aoy  tract  of  land  under  the  homestead,  tlmber-cultare, 
desert-land,  or  pre-emption  laws,  or  under  this  act,  and  when  there  shall  be  no 
pending  contest  or  protest  agamst  the  validity  of  such  entry,  the  entryman  shall  be 
entitled  to  a  patent  conveying  the  land  by  him  entered,  and  the  same  shall  be  Issued 
to  him ;  but  this  proviso  shaU  not  be  construed  to  require  the  delay  of  two  years 
from  the  date  of  said  entry  before  the  issuing  of  a  patent  therefor. 
12771— VOL  16 30 
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It  will  be  seen  that  the  entry  was  allowed  and  final  certificate  issned 
thereon  Kovember  22, 1^7.  The  entry  was  held  for  cancellation  No- 
vember 6, 1890.  Ko  <<  proceedings''  therefore  were  begun  within  the 
period  of  two  years  from  the  date  of  the  final  certificate. 

There  is  no  pending  contest  or  protest  against  the  validity  of  the 
entry,  and,  noder  such  circumstances,  patent  should  issue,  under  the 
authority  of  the  proviso  above  quoted,  unless  the  entry  was  void. 

The  conditions  prescribed  in  the  section  above  quoted,  authorizing 
confirmation,  may  be  apparently  present,  and  yet  confirmation  under 
the  act  be  properly  refused,  when  the  facts  become  fully  known,  as  in 
cases  where  the  person  purporting  to  make  the  entry  was  not  in  esse  at 
date  the  entry  was  allowed;  or,  where  the  land  department  had  no 
jurisdiction  over  the  land  covered  by  the  entry,  and  similar  cases  where 
the  entry  was  absolutely  void.  So,  in  the  case  of  Mee  v.  Hughart,  13 
L.  D.,  484,  it  was  held  that  a  soldier's  additional  entry,  made  by  an 
assumed  agent,  more  than  eighteen  months  after  the  death  of  the 
seedier,  is  a  nullity,  and  confirmation  under  the  act  quoted  was  refused. 
^^  It  was  an  entry  in  name  and  upon  the  books  of  the  local  office,  bat 
not  in  fact  or  in  law." 

So,  also,  in  the  case  of  United  States  v.  Smith,  13  L.  D.,  533,  a  pre- 
emption entry  was  allowed  of  lands  not  subject  to  preemption;  here 
there  was  no  jurisdiction  to  dispose  of  the  lands  under  the  pre-emption 
laws,  and,  while  all  other  conditions  were  apparently  present  authoriz- 
ing confirmation,  yet  it  was  refused.  There  was  no  law  for  its  dispo- 
sition in  the  manner  made. 

But,  when  the  land  department  has  jurisdiction  of  the  lands  covered 
by  an  entry,  and  the  entry  is  apparently  made  under  existing  law,  and 
there  is  one  in  esse  to  whom  an  entry  has  been  allowed,  on  proof 
deemed  by  the  local  oflftcers  to  be  satisfactory,  and  all  the  condi- 
tions prescribed  in  the  act  authorizing  confirmation  are  present,  and 
no  fraud  is  shown,  ^^  the  entryman  shall  be  entitled  to  patent." 

So,  in  the  case  of  Patrick  Tracy,  13  L.  D.,  392,  although  it  appeared 
that  the  entryman  was  inhibited  from  acquiring  the  right  of  pre-emp- 
tion under  the  second  clause  of  section  2260  of  the  Revised  Statutes, 
^^  having  abandoned  his  residence  on  his  own  land  to  reside  on  the 
public  land  in  the  same  state  or  territory,"  yet  all  the  conditions  au- 
thorizing the  issuance  of  patent  under  the  act  of  1891  {supra)  being 
present,  patent  was  directed  to  be  issued. 

And  in  the  case  at  bar,  although  it  appears  that  the  entryman  had 
made  a  previous  filing  for  other  lands,  and  a  second  filing  when  made 
was  prohibited,  yet  the  land  being  subject  to  entry,  and  the  land  de- 
partment having  complete  jurisdiction,  and,  as  above  seen,  all  the  con- 
ditions are  present  which  are  prescribed  by  the  act  of  1891  {supra)^ 
patent  should  issue. 

It  is  so  ordered,  and  the  decision  appealed  from  is  reversed* 
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PKB-EMPTIOK  BNTRY-CONFIBMATION— ACT  OF  MABCH  8»  1891. 

Joseph  X.  Yooum. 

A  pTe-emption  entry  made  by  a  settler  that  moTes  firom  land  of  his  own  to  reside  on 
tlie  pnblie  land  is  confirmed  by  the  proviso  to  section  7,  act  of  March  3, 1891,  in 
the  absence  of  any  pending  protest  or  contest,  and  where  no  proceedings  have 
been  initiated  against  snch  entry  within  two  years  firom  the  issoanoe  of  the 
receiyer'B  receipt. 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  the  General  Land 

Office,  May  ^,  1893. 

I  have  considered  the  appeal  of  Joseph  X.  Yocum  from  your  decision 
of  July  18, 1891,  holding  for  cancellation  his  pre-emption  cash  entry  for 
the  NBi,  Sec.  30,  T.  2  N.,  E.  61  W.,  Akron,  Colorado,  land  district. 

This  entryman  made  final  proof  npon  due  notice,  paid  for  the  land, 
and  secnred  final  certificate  and  receiver's  receipt  on  October  1, 1888. 
There  was  no  pending  contest  or  protest  against  the  validity  of  said 
entry,  and  is  none  as  yet  against  it.  You  held  it  for  cancellation 
because  it  appeared  to  your  satisfaction  that  he  moved  off  of  land  owned 
by  him  when  he  settled  upon  this  land,  but  as  more  than  two  years  had 
elapsed  after  the  issuance  of  the  receiver's  receipt  prior  to  March  3, 
1891,  the  said  entry  is  confirmed  by  the  act  of  that  day  (26  Stat.,  1095). 
Yonr  decision  is  reversed,  and  the  papers  returned  herewith.  See 
Patrick  Tracey,  13  L.  D.,  392. 

DESSRT  liANB-IiASSEN  COirKTT  ACT-REPEAL. 

Thomas  B.  Obindley  et  al. 

The  act  of  March  3, 1875,  providing  for  the  entry  of  desert  lands  in  Lassen  county, 
CalifoTnia,  is  repealed  by  the  amendatory  act  of  March  3, 1891. 

An  entry  made  under  said  act  of  1875  since  the  date  of  its  repeal  mast  be  canceled, 
bat  the  claimant  in  snch  case  may,  if  qaalified,  make  new  entry  nnder  the 
amended  act,  with  credit  for  the  amount  already  expended  in  reclamation. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  OffioCy  May  31, 

1803. 

By  your  letter  of  August  31, 1891,  you  directed  the  register  and 
receiver  of  the  Susanville,  California,  land  office  to  allow  no  more  entries 
to  be  made  under  the  provisions  of  the  act  of  March  3, 1875  (18  Stat., 
497),  and  you  also  held  for  cancellation  all  such  entries  that  had  been 
allowed  subsequent  to  March  3, 1891,  date  of  approval  of  the  "Act  to 
repeal  timber-culture  laws,  and  for  other  purposes."    (2%  Stat.,  1095.) 

Prior  to  your  said  order  and  subsequent  to  the  approval  of  the  said 
act  of  1891,  Thomas  E.  Grindley  had  made  entry  for  the  N.  J  of  Sec.  15, 
T.  28  K.,  B.  16  E.,  M.  D.  M.,  which  land  is  situate  in  Lassen  county, 
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California,  and  within  the  Sasanville  land  district.  Yonr  said  order  of 
cancellation  embraced  his  entry,  and  he  has  appealed  therefrom  to  this 
Department. 

The  only  question  raised  by  the  record  is,  whether  the  act  of  March 
3, 1891,  repealed  the  act  of  March  3, 1875. 

Ton  hold  in  your  said  letter  that  the  provisions  and  requirements  of 
the  two  acts  are  so  at  variance  that  they  can  not  both  stand  together, 
and  that  therefore  the  latter  must  be  regarded  as  repealing  the  former. 

The  act  of  1875  extended  only  to  lands  in  Lassen  county,  California, 
and  is  as  follows : 

That  it  shaU  be  lawful  for  any  citizen  of  the  United  States,  or  any  person  of  lequi- 
site  age  who  may  be  entitled  to  become  a  citizen,  and  who  has  filed  his  declaration 
of  intention  to  become  such,  to  file  a  delaration  with  the  register  and  the  receiver 
of  the  proper  land  district  for  the  county  of  Lassen,  California,  in  which  any  desert 
land  is  situated,  that  he  intends  to  reclaim  a  tract  of  desert  land  situated  in  said 
county,  no4;  exceeding  one  section,  by  conducting  water  upon  tho  same,  so  as  to 
reclaim  all  of  said  land  within  the  period  of  two  years  thereafter;  and  said  declar- 
ation shall  be  under  oath  and  shall  describe  particularly  said  section  of  land,  if  snr- 
Toyed,  and,  if  unsurveyed,  shall  describe  the  same  as  nearly  as  possible  without  a 
survey ;  which  said  declaration  shall  be  supported  by  the  affidavit  of  at  least  two 
orcfdible  witnesses,  establishing  to  the  satisfaction  of  the  register  or  receiyer  the  fact 
that  said  lands  are  of  the  character  described  in  this  act.  And  at  any  time  within 
the  period  of  two  years  after  filing  said  declaration,  and  upon  making  satisfactory 
proof  of  the  reclamation  of  said  tract  of  land  in  the  manner  aforesaid,  before  the 
register  and  the  receiver  of  said  land  office,  such  person  shall  be  entitled  to  enter  or 
locate  the  reclaimed  section,  or  any  part  thereof,  in  the  same  manner  as  in  cases 
where  public  lands  of  the  United  States  aresubjeet  to  entry,  at  a  price  ttot  exceed 
ing  one  dollar  and  twenty-five  cents  per  acre,  and  shall  receive  a  patent  therefor. 

Sec.  2.  That  all  lands  within  said  county  of  Lassen,  exclusive  of  timber  lands  and 
mineral  lands,  which  do  not  produce  grass,  or  which  will  not,  without  such  recla- 
mation, produce  some  agricultural  crop,  shall  be  deemed  desert  lands  within  the 
meaning  of  this  act. 

Two  years  later  Congress  passed  what  is  known  as  the  desert  land 
act,  as  follows: 

That  it  shall  be  lawful  for  any  citizen  of  the  United  States,  or  any  person  of 
requisite  age  ''  who  may  be  entitled  to  become  a  citizen,  and  who  has  filed  his  declara- 
tion to  become  such''  and  upon  payment  of  twenty  five  cents  per  acre — ^tofilea 
declaration  under  oath  with  the  register  and  the  receiver  of  the  land  district  in 
which  any  desert  land  is  situated,  that  he  intends  to  reclaim  a  tract  of  desert  land 
not  exceeding  one  section,  by  conducting  water  upon  the  same,  within  the  period  of 
three  years  thereafter.  Provided^  however,  That  the  right  to  the  use  of  water  by  the 
person  so  conducting  the  same,  on  or  to  any  tract  of  desert  land  of  six  hundred  and 
forty  acres  shall  depend  upon  bona  fide  prior  appropriation :  and  such  right  shall 
not  exceed  the  amount  of  water  actually  appropriated,  and  necessarily  used  for  the 
purpose  of  irrigation  and  reclamation :  and  all  surplus  water  over  and  above  such 
actual  appropriation  and  use,  together  with  the  water  of  all  lakes,  rivers,  and  other 
sources  of  water  supply  upon  the  public  lands  and  not  navigable,  shaU  remain  and 
be  held  free  for  the  appropriation  and  nse  of  the  publio  for  irrigation,  mining,  and 
manufacturing  purposes  subject  to  existing  rights.  Said  deolaration  shall  desoribe 
particularly  said  section  of  land  if  surveyed,  and,  if  unsurveyed,  shall  describe  the 
same  as  nearly  as  possible  without  a  survey.  At  any  time  within  the  period  of  three 
years  after  filing  said  declaration,  upon  making  satisfkotory  proof  to  the  register 
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ftnd  receiver  of  the  reclamation  of  said  tract  of  land  in  the  manner  aforesaid,  and 
npon  the  payment  to  the  reoeiver  of  the  additional  sum  of  one  dollar  per  acre  for  a 
tract  of  land  not  exceeding  six  hundred  and  forty  acres  to  any  one  person ,  a  patent 
for  the  same  shall  he  issnecl  to  him.  Providedf  That  no  person  shall  he  permitted  to 
enter  more  than  one  tract  of  land  and  not  to  exceed  six  hundred  and  forty  acres 
which  shall  be  in  compact  form. 

Section  2.  That  all  lands  exoluttive  of  timber  lands  and  mineral  lands  which  will 
not,  without  irrigation,  produce  some  agricultural  crop,  shall  be  deemed  desert 
lands,  within  the  meaning  of  this  act,  which  fact  shall  be  ascertained  by  proof  of 
two  or  more  credible  witnesses  under  oath,  whose  affidavits  shall  be  filed  in  theland 
office  in  which  said  tract  of  land  may  be  situated.    .    .    . 

Section  8.  That  this  act  shall  only  apply  to  and  take  effect  in  the  States  of  Cali- 
fornia, Oregon,  and  Nevada,  and  the  Territories  of  Washington,  Idaho,  Montana, 
Utah,  Wyoming,  Arizona,  New  Mexico,  and  Dakota,  and  the  determination  of  what 
may  be  considered  desert  land  shall  be  subject  to  the  decision  and  regulation  of  the 
Commiseioner  of  the  General  Land  Office. 

This  last  act  was  amended  by  the  act  of  March  3, 1891.  The  section 
of  the  act  of  1891,  amendatory  of  the  act  of  1877,  is  as  follows: 

Sec.  2.  That  an  act  to  provide  for  the  sale  of  desert  lands  in  certain  States  and 
Terri^ries,  approved  March  third,  eighteen  hundred  and  seventy -seven,  is  hereby 
amended  by  adding  thereto  the  following  sections : 

Sec.  4.  That  at  the  time  of  filing  the  declaration  hereinbefore  required  the  party 
shall  also  file  a  map  of  said  land,  which  shall  exhibit  a  plan  showing  the  mode  of 
contemplated  irrigation,  and  which  plan  shall  be  sufficient  to  thoroughly  irrigate 
and  reclaim  said  land,  and  prepare  it  to  raise  ordinary  agricultural  crops,  and  shall 
also  show  the  source  of  the  water  to  be  used  for  irrigation  and  reclamation.  Per- 
sona entering  or  proposing  to  enter  separate  sections,  or  fractional  parts  of  sections, 
of  desert  lands  may  associate  together  in  the  construction  of  canals  and  ditches  for 
irrigating  and  reclaiming  all  of  said  tracts,  and  may  file  a  joint  map  or  maps  show- 
ing their  plan  of  internal  improvements. 

Sec.  5.  That  no  land  shall  be  patented  to  any  person  under  this  act  unless  he  or 
his  aesign<»s  shall  have  expended  in  the  necessary  irrigation,  reclamation,  and  cul- 
tivation thereof,  by  means  of  main  canals  and  branch  ditches,  and  in  permanent 
improvements  upon  the  land,  and  in  the  purchase  of  water  rights  for  the  irrigation 
of  the  aame,  at  least  three  dollars  per  acre  of  whole  tract  reclaimed  and  patented  in 
the  manner  following:  Within  one  year  after  making  entry  for  such  tract  of  desert 
land  as  aforesaid  the  party  so  entering  shall  expend  not  less  than  one  dollar  per 
acre  for  the  purposes  i^oresaid :  and  he  shall  in  like  manner  expend  the  sum  of  one 
dollar  per  acre  during  the  second  and  also  during  the  third  year  thereafter,  until 
the  full  sum  of  three  dollars  per  acre  is  bo  expended.  Said  party  shall  file  during 
each  year  with  the  register  proof,  by  the  affidavits  of  two  or  more  credible  wit- 
nesses, that  the  full  sum  of  one  dollar  per  acre  has  been  expended  in  such  necessary 
improvements  during  such  year,  and  lAie  manner  in  which  expended,  and  at  the 
expiration  of  the  third  year  a  map  or  plan  showing  the  chacacter  and  extent  of  such 
improvements.  If  any  party  who  has  made  such  application  shall  fail  during  any 
year  to  file  the  testimony  aforesaid  the  lands  shall  revert  to  the  United  States,  and 
the  twenty-five  cents  advanced  payment  shall  be  forfeited  to  the  United  States,  and 
the  entry  shall  be  cancelled.  Nothing  herein  contained  shall  prevent  a  claimant 
f^m  making  his  final  entry  and  receiving  his  patent  at  an  earlier  date  than  herein- 
before prescribed,  provided  that  he  then  makes  the  required  proof  of  reclamation  to 
the  aggrcjgate  extent  of  three  dollars  per  acre:  FrDvidtd,  That  proof  be  furthar 
required  of  the  cultivation  of  one-eighth  of  the  land. 

Sec.  6.  That  this  act  shall  not  aftect  any  valid  rights  heretofore  accrued  under 
said  act  of  March  third,  eighteen  hundred  and  seventy -seven,  but  all  bona-fide 
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claims  heretofoie  lawfully  initiated  may  be  perfected,  upon  dne  compliance  with 
the  proYisions  of  said  act,  in  the  same  manner,  upon  the  same  terms  and  oonditionB, 
and  snbject  to  the  same  limitations,  forfeitures,  and  contests  as  if  this  act  had  not 
been  passed;  or  said  claims,  at  the  option  of  the  claimant,  may  be  perfected  and 
patented  under  the  provisions  of  said  act,  as  amended  by  this  act,  so  fsbr  as  applica- 
ble ;  and  all  acts  and  parts  of  acts  in  conflict  with  this  act  are  hereby  repealed. 

Sec.  7.  That  at  any  time  after  filing  the  declaration,  and  within  the  period  of  fonr 
years  thereafter,  npon  making  satisfactory  proof  to  the  register  and  receiver  of  the 
reclamation  and  cultivation  of  said  land  to  the  extent  and  cost  and  in  the  manner 
aforesaid,  and  substantially  in  accordance  with  the  plans  herein  provided  for,  and 
that  he  or  she  is  a  citizen  of  the  United  States,  and  upon  payment  to  the  receiver  of 
the  additional  sum  of  one  dollar  per  acre  for  said  land,  a  patent  shall  issue  therefor 
to  the  applicant  or  his  assigns ;  but  no  person  or  association  of  persons  shall  bold 
by  assignment  or  otherwise  prior  to  the  issue  of  patent,  more  than  three  bundled 
and  twenty  acres  of  such  arid  or  desert  lands  but  this  section  shall  not  apply  to 
entries  made  or  initiated  prior  to  the  approval  of  this  act.  Provided^  hawevery  That 
additional  proofe  may  be  required  at  any  time  within  the  period  prescribed  by  law, 
and  that  the  claims  or  entries  made  under  this  or  any  preceding  act  shall  be  subject 
to  contest,  as  provided  by  the  law,  relnting  to  homestead  oases,  for  illegal  inception, 
abandonment,  or  failure  to  comply  with  the  requirements  of  law,  and  upon  satisfae- 
tory  proof  thereof  shall  be  canceled,  and  the  lands,  and  moneys  paid  therefor,  shall 
be  forfeited  to  the  United  States. 

Sec.  8.  That  the  provisions  of  the  act  to  which  this  is  an  amendment,  and  the 
amendments  thereto,  shall  apply  to  and  be  in  force  in  the  State  of  Colorado,  as  well 
as  the  States  named  in  the  original  act;  and  no  person  shall  be  entitled  to  make 
entry  of  desert  land  except  he  be  a  resident  citizen  of  the  State  or  Territory  in  which 
the  land  sought  to  be  entered  is  located. 

It  win  be  observed  that,  while  the  act  of  1875  had  reference  only  to 
one  county  in  the  State  of  California,  that  of  1877  applied  to  and  took 
effect  in  the  whole  State  of  California,  together  with  the  States  of  Ore- 
gon, Nevada,  and  the  then  Territories  of  Washington,  Idaho,  Montana, 
Utah,  Wyoming,  Arizona,  New  Mexico,  and  Dakota,  while  the  statute 
as  amended  March  3, 1891,  adds  to  these  the  State  of  Colorado. 

By  the  statute  of  1875,  applicable  to  Lassen  county,  California,  the 
applicant  was  allowed  to  enter  one  section  or  any  part  thereof  He  was 
required  to  reclaim  it  within  two  years  from  the  date  of  filing  his  declar- 
atory  statement,  and  upoD  proof  of  reclamation  he  could  make  entry 
therefor  and  receive  patent  <'  at  a  price  not  exceeding  one  doUar  and 
twenty-five  cents  per  acre." 

Any  citizen  of  the  United  States  or  any  person  of  the  requisite  age 
entitled  to  become  a  citizen,  and  who  had  declared  his  intention  to 
become  sach,  was  entitled  to  the  benefits  of  this  act. 

By  the  act  of  1877  applicants  were  given  three  years  after  filing  their 
declaration  in  which  to  oflfer  proof  of  reclamation.  They  were  required 
to  pay  twenty -five  cents  per  acre  upon  filing  their  declaration  and  one 
dollar  per  acre  upon  making  final  proofl  The  qualifications  of  the 
applicant  were  the  same  as  provided  in  the  law  of  1875.  In  this  stat- 
ute no  reference  is  made  to  the  law  of  1875^  and  it  contains  no  clause 
repealing  other  or  inconsistent  acts. 
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The  act  of  March  3, 1891,  contains  several  proyisions  differing  essen- 
tially from  those  in  either  of  the  two  preceding  acts.  For  example,  by 
the  first  two  acts  a  qualified  entryman  oonid  enter  six  handred  and 
forty  acres,  by  the  last  he  is  restricted  to  three  handred  and  twenty 
acres.  By  the  first  act  he  has  but  two  years  in  which  to  reclaim  his 
land.  By  the  second  act  he  has  three  years,  and  by  the  last  four  years. 
By  the  first  two  acts,  in  his  final  proof,  he  has  only  to  show  that  h& 
has  reclaimed  the  land  by  conducting  water  thereon,  and  that  he  has 
a  sufficient  supply,  etc.;  whereas  by  the  last  act  he  must  show  that  he 
lias  expended  in  such  reclamation  <<at  least  three  dollars  per  acre  of 
whole  tract  reclaimed.'' 

Under  the  first  two  acts  any  one  who  is  a  citizen  of  the  United 
States,  or  any  one  who  has  declared  his  intention  to  become  such,  is 
entitled  to  make  entry;  whereas  under  the  act  of  1891:  '<No  person 
shall  be  entitled  to  make  entry  of  desert  land,  except  he  be  a  resident 
citizen  of  the  state  or  territory  in  which  the  land  sought,  to  be  entered 
is  located." 

The  foregoing  are  the  most  material  variances  between  these  differ- 
ent statutes,  except  that  the  statute  of  1877  contained  no  repealing 
clause,  while  that  of  1891  provides  that  ^<  all  acts  and  parts  of  acts  in 
confiict  with  this  act  are  hereby  rei>ealed.'' 

The  well  established  rule,  that  repeals  by  implication  are  not  favored, 
is  invoked  for  appellant,  and  very  able  and  elaborate  arguments  are 
filed,  insisting  that  the  law  of  1875  is  still  in  force  in  Lassen  county. 

I  have  examined  with  care  the  authorities  cited  in  the  briefs  submit- 
ted by  appellant,  as  well  as  others  bearing  upon  the  question  at  issue, 
and  am  not  able  to  concur  in  their  view  of  the  law  as  applicable  to  this 
case.  It  is  true  that  the  law  of  1876  is  in  the  nature  of  a  special  act, 
having  application  to  a  very  small  territory  (one  county  in  Oalifomia), 
and  it  is  equally  true  that  the  law  of  1877  is  special  In  its  nature,  in  the 
sense  of  not  being  of  general  application,  and  It  is  none  the  less  special, 
because  it  is  applicable  to  a  much  larger  territory  than  that  of  1876. 
So,  also,  is  the  amendatory  act  of  1891.  They  are  all  local  in  their 
application,  differing  only  in  the  extent  of  territory  embraced  in  their 
provisions.  The  act  of  1877  covers  the  territory  embraced  in  that  of 
1875,  and  the  amendatory  law  of  1891  covers  that  embraced  in  both  the 
other  acts  and  the  State  of  Colorado  in  addition  thereto. 

It  is  probable  that  by  the  last  amendatory  act  Congress  intended  to 
embrace  in  its  purview  all  the  arid  land  of  the  country,  audit  therefore 
may  be  regarded  as  a  general  law,  regulating  the  disposal  of  all  public 
lands  not  productive  without  the  aid  of  artificial  irrigation. 

But  whether  considered  as  a  general  law  or  one  of  local  application 
is  not  in  my  judgment  very  material  to  the  determination  of  the  ques* 
tion  presented.  That  question  is,  what  was  the  Intention  of  Congress 
in  the  passage  of  this  amendatory  actt    Was  it  designed  to  establish 
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a  nniform  rule  applicable  to  all  the  territory  embraced  within  its  pro- 
Tisiona  to  the  exclusion  of  all  rules  and  laws  in  conflict  with  it! 

If  this  was  the  intention  of  Congress,  then,  without  any  special  repeal- 
ing clause,  the  law  of  1875  must  be  regarded  as  reiiealed  by  the  latter 
a€t« 

While  it  is  true  that  repeals  by  implication  are  not  favored  by  tlie 
eonrts,  it  is  also  true  that: 

When  a  statute  is  evidently  intended  to  cover  the  whole  subject  to  which  it 
selates,  it  wiU  by  implication  repeal  aU  prior  statutes  on  the  same  subject. 

(Cooley'i  Const.  Lim.,  5th  Ed.,  page  183  —  note;  see  also  Campbell  v.  CaaC;  lit 
Bak.y  17.) 

To  the  same  effect  is  Bartlett  v.  King  Ex'r.,  12  Mass.  545,  in  which 
the  rule  is  stated  as  follows: 

A  subsequent  statute  BOYising  the  whode  subject  matter  of  a  former  one  and  evi- 
dently intended  as  a  substitute  for  it,  although  it  contains  no  express  words  to  that 
effect,  must  on  the  principles  of  law,  as  well  as  reason  and  common  sense,  operate 
to  repeal  the  former. 

(See  also  United  States  v.  Qlaflin,  97  IT.  S.,  546.) 

The  case  of  the  State  exrel.  Attorney  General  v,  Pearcy,  44  Mo.,  159, 
is,  I  think,  in  point.  It  appears  that  by  a  special  statute  of  February 
9, 1864,  the  office  of  recorder  of  deeds  was  established  in  Buchanan 
county,  Missouri,  the  duties  of  that  office  having  theretofore  devolyed 
upon  the  clerk  of  the  circuit  court  The  office  was  made  elective,  and 
the  incumbent  was  to  hold  his  office  two  years.  In  the  revision  of  the 
general  statutes  in  1865,  it  was  provided  that: 

On  the  first  Tuesday  after  the  first  Monday  in  November,  1865^  and  every  fonr  yean 
thereafter,  an  election  shall  be  held  for  said  office  of  recorder  in  each  connty  of  the 
state  where  the  offices  of  the  clerk  of  the  circuit  court  and  recorder  of  deeds  have 
heen  sefiarated. 

The  respondent  had  been  elected  to  the  office  of  recorder  in  1864,  and 
re-elected  in  November,  1866.  At  the  general  election  in  November, 
1868,  one  fiell  was  elected  to  the  same  office.  Pearcy,  the  respondent 
(in  quo  warranto)^  refused  to  yield  possession  of  the  office,  claiming 
that  in  the  election  of  1866  he  was  elected  for  fonr  years,  under  the 
provisions  of  the  general  statute,  supra.  His  right  to  hold  for  fonr 
years  depended  upon  whether  the  revision  of  the  general  statutes  of 
1865  repealed  by  necessary  implication  the  special  statute  in  relation 
to  Buchanan  county. 

Section  6  of  chapter  224,  of  the  revision  of  1865,  provided  that: 

All  acts  and  parts  of  acts  of  a  private,  localf  or  temporary  nature,  or  especially 
applicable  to  particular  cities  or  counties,  in  force  on  the  first  day  of  November,  in 
the  year  of  18S6,  not  repealed  by  or  repugnant  to  the  xnrorislons  of  the  general  stat- 

irteB ehall  continue  in  force  ar  expire  aeoofding  to  their  vespeoliTe 

provieiens  or  limitations. 

The  court  held  t^at  the  special  statute  in  relation  to  Bttchanan 
county  was  repealed  by  the  general  statate,  because  it  was  apparent 
that  the  legislature  designed  to  establish  a  general  and  uniform  system 
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throni^haat  the  state,  thas  following  a  well  established  rale  that,  when 
a  later  or  general  statute  is  evidently  intended  to  supersede  or  supply 
the  plaee  of  one  or  more  6x>edal  or  local  statutes,  they  must  be  regarded 
as  repealed  by  it,  at  least  so  far  as  they  are  repugnant  to  it,  even  though 
no  repealing  clause  is  contained  in  the  later  statute. 

Applying  this  rule  to  the  question  before  me,  its  solution  does  not 
seem  difficult.  The  material  variances  between  the  law  of  1875  and  the 
amendatory  section  in  the  law  of  1891  have  been  heretofore  x>ointed 
oat,  and  show  that  the  two  acts  are  clearly  repugnant  in  nearly  all  their 
essential  parts. 

The  amendment  is  embraced  in  a  statute,  which  in  its  scope  affects 
all  or  nearly  all  the  laws  relating  to  the  public  lands,  and  is,  to  that 
extent,  a  revision  and  correction  of  the  same. 

Is  it  to  be  presumed  that  Congress  intended  to  limit  desert  land 
entries  to  three  hundred  and  twenty  acres  elsewhere  and  allow  an 
applicant  to  enter  six  hundred  and  forty  acres  in  Lassen  countyf  Or 
to  confine  entries  elsewhere  to  citizens  resident  in  the  state  or  terri- 
tory where  the  land  is  located,  and  leave  lands  in  this  county  open  to 
the  entry  of  any  citizen  of  the  United  States  regardless  of  his  place 
of  residence? 

No  reason  is  perceived  why  these  distinctions  should  be  made.  Had 
there  been  a  general  statute  regulating  desert  land  entries  in  opera- 
tion at  the  date  of  the  enactment  of  1875,  this  spedal  act  making  dif- 
ferent provisions  for  Lassen  county  would  have  rested,  presumptively, 
on  suf&cient  reasons  known  to  the  legislators,  and  a  subsequent  amend- 
ment to  such  general  law,  without  reference  to  the  local  act,  would  not 
have  operated  as  a  repeal  of  the  special  act 

This  is,  to  a  great  extent,  the  foundation  of  the  rule  laid  down  by 
courts  and  commentators,  that  the  repeal  of  a  special  or  local  law  can 
not,  ordinarily,  be  implied  by  a  subsequent  revision  of  a  general  act 
embracing  the  same  subject.  (See  State  v.  Pearcy,  cited  above,  and 
ease  of  State  ex  rel.  Vastine  v.  McDonald,  38  Mo.,  529.) 

The  case  at  bar  does  not  come  within  the  purview  of  this  rule.  The 
act  of  1875  was  the  first  legislation  on  the  subject.  It  was  an  experi- 
ment in  the  reclamation  of  arid  lands.  This  later  amendatory  act  is 
the  result  of  riper  experience,  and,  in  my  judgment,  is  designed  to  su- 
I)ersede  and  supply  the  place  of  aU  former  legislation  in  relation  to  the 
disposal  of  desert  lands. 

Counsel  for  appellant  say  that  lands  in  Lassen  county  are  especially 
difficult  to  reclaim,  because  of  the  scarcity  of  the  water  supply;  but 
an  examination  of  the  map  of  the  arid  region  shows  an  equal  dearth  of 
supply  in  many  other  sections  of  the  country. 

It  would  seem  that  counsel  for  appellant  recognize  one  part  of  this 
amendatory  act  as  binding,  for  neither  the  claim  of  applicant  nor  that 
of  fifty -nine  others  represented  by  the  same  counsel^  exceed  an  approxi- 
mate half  section. 
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It  is  tnie  that  the  number  of  acres  allowed  to  any  one  daimant  under 
any  of  the  land  laws  is  limited  to  three  hundred  and  twenty  by  the 
general  appropriation  act  of  August  30, 1890  (26  Stat.,  page  391) ;  but, 
if  the  argument  of  counsel  is  of  force,  this  provision  oould  not  affect 
entries  in  Lassen  county,  because  that  was  a  law  of  local  application, 
and  was  not  repealed  in  terms  by  this  general  enactment  in  the  appro- 
priation act.  If  the  Lassen  county  act  was  not  repealed  by  the  amenda- 
tory act  of  1891,  or  that  of  August  30, 1890,  each  of  these  applicants  is 
entitled  to  enter  six  hundred  and  forty  acres,  yet  with  a  singular 
unanimity  their  claims  are  limited  to  three  hundred  and  twenty  acres. 

Further,  it  is  shown  by  the  affidavit  of  Orindley  that  he  has  already 
expended  at  least  one  thousand  dollars  in  reclaiming  the  land.  If  this 
be  true,  and  I  have  no  reason  to  doubt  it,  he  is  in  condition,  if  a  quali- 
fled  entryman,  to  make  proof  under  the  amendatory  statute  of  1891, 
lor  he  has  expended  more  than  three  dollars  for  each  acre  embraced 
in  his  application,  and  in  his  case  no  hardship  will  result  from  requir- 
ing a  compliance  with  the  law  as  amended. 

Tour  action  in  rejecting  these  several  applications  is  therefore 
affirmed. 

I  see  no  reason,  however,  why  the  applicants  may  not  be  allowed  to 
make  entry  for  their  several  claims  under  the  act  as  amended,  provided 
they  are  qualified  entrymen  thereunder,  and  be  credited  with  the  amount 
already  expended  in  the  reclamation  of  their  claims 


SUBVETOB'B  FKES-CONTBACT— SPECIAL  BATES. 

James  0.  Jeffeby. 

The  fiiilTiTe  of  the  General  Land  OfiBce  to  submit  for  the  Secretaxye  approval  a  eon- 
tract  with  a  deputy  surveyor  that  properly  provides  for  special  rates,  wiU  not 
defeat  the  right  of  the  deputy  to  an  adjustment  of  his  aooount  under  the  terms 
of  the  contract,  where  he  has  performed  the  work  in  compliance  therewith,  and 
the  statute  providing  for  the  approval  of  such  contract  by  the  Secretary  does 
not  preclude  such  action  after  the  performance  of  the  work. 

Secretary  Smith  to  ihe  Commissioner  of  the  Oeneral  Land  Office,  May  31^ 

1893. 

I  have  considered  the  appeal  taken  by  James  G.  Jeffery  from  your 
decision  of  August  10,  1892,  in  the  matter  of  the  a^'ustment  of  his 
account  as  United  States  deputy  surveyor  for  the  survey  of  township 
13  north,  range  9  west,  Willamette  meridian,  State  of  Washington,  on 
his  contract  (No.  362)  with  the  United  States  surveyor  general  for  said 
State,  dated  May  6, 1891,  and  approved  June  8, 1891,  by  T.  H.  Carter, 
Commissioner  of  the  General  Land  Office. 

Said  contract  provides  that  there  should  be  paid  to  said  Jeffery 

where  the  lines  of  survey  shall  pass  over  lands  that  are  ''  heavily  timbered,  moun- 
tainousi  or  covered  with  a  deuse  undergrowth/^  at  rates  not  exceeding  $25  for  stand- 
ard and  meander  lines,  $23  for  township  lines,  and  $20  for  section  lines,  per  mile, 
for  every  mile  actually  run  and  marked  in  the  field,  etc. 
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Said  Jeffery  surveyed  said  township  and  rendered  his  account  there- 
for in  accordance  with  the  above  figures,  amounting  in  the  aggregate 
to  f  1,429.97. 

By  your  letter  of  August  10, 1892,  in  the  adjustment  of  said  account, 
you  reduced  said  total  sum  to  $895.62,  by  computing  said  lines  of  sur- 
vey at  $18,  $15,  and  $12,  as  allowed  by  the  appropriation  act  of  August 
30, 1890  (26  Stat.,  371,  390). 

It  is  contended  that  there  was  error  in  not  computing  said  survey  at 
the  rates  named  in  said  contract,  inasmuch  as  said  rates  were  author- 
ized by  the  appropriation  act  of  March  3, 1891  (26  Stat.,  948,  971). 

The  provision  in  said  act  under  which  said  contract  rates  are  claimed 
is  as  follows: 

That  in  the  States  of  Washington  and  Oregon  there  may  be  allowed,  with  the 
approval  of  the  Secretary  of  the  Interior,  for  the  survey  of  lands  heavily  timbered, 
mountainous,  or  covered  with  dense  undergrowth,  rates  not  exceeding  $25  per  linear 
mile  for  standard  and  meander  linen,  $23  for  township,  and  $20  for  section  lines ;  and 
•aid  rates  in  contracts  hereafter  made,  shaU  apply  to  the  unexpended  balances 
assigned  to  said  States  of  the  appropriation  for  the  current  fiscal  year. 

In  your  letter  of  October  4, 1892,  you  state  the  general  ground  of 
your  said  decision  as  follows — "The  Deputy's  contract  (No.  362)  does 
not  appear  to  have  the  direct  approval  of  the  Secretary.'^ 

For  this  reason  said  contract  rates  were  disallowed,  and  the  account 
was  computed  and  approved  at  the  rates  established  by  said  act  of 
August  30, 1890  (26  Stat.,  390).    The  latter  act  provides  as  follows:— 

That  the  Commissioner  of  the  General  Land  Office  may  allow  for  the  survey  of 
lands  heavily  timbered,  mountainous,  or  covered  with  dense  undergrowth,  in  the 
States  of  Oregon  and  Wasliington,  rates  not  exceeding  $18  per  linear  mile  for  stand- 
ard and  meander  lines,  $15  for  township,  and  $12  for  seotion  lines. 

It  appears  firom  the  appropriation  act  of  March  3, 1891,  above  cited, 
that  the  rates  therein  mentioned  <^may  be  allowed  with  the  approval 
of  the  Secretary  of  the  Interior."  No  time  or  manner  is  specified  in 
the  act  when  or  how  that  approval  shall  be  given.  It  does  not  appear 
that  said  contract  has  ever  been  heretofore  submitted  to  the  Secretary 
for  his  approval  or  disapproval,  and  the  same  is  now  brought  to  his 
attention  for  the  first  time.  The  deputy  surveyor  should  not  be  made 
to  suffer  for  this  inadvertence.  The  work  has  been  performed  by  him, 
relying  upon  the  contract  rates  of  payment,  and  he  is  equitably  entitled 
to  the  same.  The  United  States  surveyor  general  for  the  State  of 
Washington  has  certified  to  the  correctness  of  the  account  rendered 
by  the  deputy  surveyor.  The  contract  rates  have  been  approved  by 
the  Commissioner  of  the  G-eneral  Land  Office,  and  would  doubtless 
have  heretofore  been  offtcially  approved  by  the  Secretary  of  the  Inte- 
rior if  the  same  had  been  submitted  to  him  for  his  action.  I  am  of  the 
opinion  that  it  is  not  now  too  late  to  give  such  official  approval  to  said 
contract  rates,  and  the  same  are  hereby  allowed  and  approved,  and 
said  account  will  be  adjusted  upon  that  basis. 

Your  judgment  is  modified  accordingly. 
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HOMESTEAD  SETTIiEMSXT— TOWNSITE  CLAIM  CONTEST. 
TOWNSITE   OP  MOOBE  V.  TUBNEB  ET  AL. 

The  prior  settlement  right  of  a  homeateftder  will  not  defeat  the  claim  of  enbaeqiient 

townslte  settlers;  if  not  asserted  and  maintained  in  good  faith  after  the  adveiw 

occupancy  of  the  land  for  townsite  purposes. 
No  preference  right  is  acquired  by  filing  a  contest  against  an  entry  that  is  inTolved 

in  a  pending  applicatieo  for  the  right  of  amendment  that  necesaacily  calls  for 

the  cancellation  of  such  entry. 

Secretary  Bmitk  to  the  Oommissumer  of  the  General  Land  OfflcCy  May  31j 

1893. 

I  hare  considered  the  case  of  the  Townsite  of  Moore  v.  William  Tur- 
ner and  George  W.  Leverich,  involving  the  S.  i  of  sec.  14,  T.  10  TS.y  £. 
3  W.,  Oklahoma  City,  Oklahoma. 

Yonr  letters,  dated  March  8, 1892,  and  January  24, 1893,  contain  long 
statements  of  facts  in  relation  to  the  various  claims  to  this  land,  the 
orders  which  have  been  issued  in  relation  to  the  same,  etc.,  but  the  facts 
necessary  for  a  proper  understanding,  and  for  a  proper  disposal  of  this 
case,  are  as  follows: 

The  land  in  question  became  subject  to  settlement  and  entry  at  12 
o'clock,  noon,  on  April  22, 1889.  On  April  26, 1889,  Edgar  Bye  made 
homestead  entry  for  the  S  W.  i  of  said  section  14.  On  May  2, 1889,  he 
filed  his  applicatioQ  to  amend  said  entry  to  embrace  the  SE.  ^  of  said 
section  14.    In  this  application,  made  under  oath,  he  states: 

On  April  26, 1889, 1  filed  my  said  entry,  No.  157,  and  ooYered  thereby  the  S W.  i  of 
Sec.  14,  T.  10  N.,  R.  3  W.,  when  in  fact  I  had  settled  upon  and  iutproved,  and  intended 
to  homestead  the  SE .  J  of  said  section  14,  T.  10  N.,  R.  8  W.  I  had  at  the  time  of  my 
said  filing,  a  hoase  (frame)  on  said  SE.  i  of  section  14,  and  other  improyements,  to 
the  valoe  of  $100,  and  the  error  in  location  was  oaosed  by  inability  to  read  the 

iusoription  upon  the  quarter  section  stone Said  S£.  i  of  seeiion  14  has 

not  been  adversely  filed  upon,  nor  otherwise  legally  appropriated. 

So  fiar  as  the  record  shows.  Bye  has  asserted  no  claim  to  either  the 
SE,  i  or  BW.  ^^  other  than  as  recited  above.  He  made  default  at  the 
hearing,  and  if  he  ever  made  actual  settlement  on  the  land,  he  wems  to 
have  abandoned  it  at  a  very  early  day. 

On  May  6, 1889,  William  Turner  made  application  to  enter  said  S£. 
i  of  section  14,  as  a  homestead,  but  was  informed  of  the  applicaljon  of 
Bye  to  embrace  said  land  in  his  amended  homestead  entxy.  Tura^ 
than  filled  an  affidavit,  asserting  that  he  was  the  first  settler  uxkmi  the 
land,  that  he  settled  thereon  between  one  and  two  o'clock  in  the  after- 
noon of  April  22, 1889,  and  he  requested  that  a  hearing  be  ordered  to 
determine  the  question  of  his  prior  right  m  againjab  Bye  and  all  others 
asserting  a  claim  to  the  land ;  this  hearing  to  determine  the  nghto  of 
the  various  ^rtiies  did  not  take  plaoe  until  June,  1892. 

On  June  6, 1889,  a  petition  or  application  was  filed  in  the  looal  land 
office  to  enter  the  W.  J  of  SB.  i  W.  i  of  NB.  i  B.  i  of  N  W.  i  and  B.  i 
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of  SW.  i  of  said  section  14,  as  the  townsite  of  Moore,  ander  the  town* 
site  laws  of  the  United  States. 

This  ax>pIication  was  signed  by  one  hundred  and  six  persons,  who 
alleged  that  they  were  citizens  of  the  United  States  and  occupiers  of 
lots  in  the  town  of  Moore;  the  petition  was  filed  by  W.  0.  Perry,  mayor 
of  said  town.  This  application  embraced  three  hundred  and  twenty 
acres. 

On  January  27, 1890,  the  town  authorities  amended  this  application 
to  embrace  the  SE.  |  and  E.  i  of  SW.  ^  of  section  14,  aggregating  two 
hundred  and  forty  acres. 

I  do  not  consider  it  necessary  to  conftise  the  understanding,  or  to 
obscure  the  points  at  issue,  by  a  recital  of  ail  the  various  orders  issued 
in  connection  with  the  various  claims  to  the  land  involved,  or  of  the 
action  taken  in  some  instances,  or  the  want  of  action  in  others. 

The  townsite  claim  is  now  being  asserted  through  the  townsite  board, 
under  the  act  of  May  14, 1890. 

The  question  at  issue  is  between  those  claiming  as  townsite  settlers, 
and  Turner,  who  claims  the  SE.  i  under  the  homestead  law,  and  this 
important  question  must  be  determined  upon  the  evidence  submitted 
at  the  hearing  in  June,  1892.  It  is  clear  from  the  evidence  of  Turner 
himself  and  of  his  witnesses,  that  on  the  day  the  lands  were  opened  to 
settlement,  April  22, 1889,  there  was  a  side  track  of  the  Atchison, 
Topeka  and  Santa  Fe  Eailroad  Company  on  this  quarter  section  of 
land,  and  a  sign  board  thereon,  indicating  that  it  was  " Moore's  Sta- 
tion." On  the  afternoon  of  that  day.  Turner  alighted  from  the  train 
and  went  ux)on  the  land;  he  spaded  a  small  tract,  and  next  day  com- 
menced to  dig  a  well,  and  afterwards  had  about  half  an  acre  plowed 
and  planted  in  com.  On  the  6th  of  May  he  made  application  to  enter 
the  land  as  a  homestead,  as  before  recited. 

He  returned  to  the  State  of  Indiana  some  time  in  May,  and  remained 
there  until  somei  time  in  September. 

From  April  22,  to  the  time  when  he  returned  to  Indiana,  he  appears 
to  have  resided  with  his  son  on  an  adjoining  tract,  his  own  testimony 
on  this  point  is  as  follows: 

Q.  You  staid  with  your  son  on  his  claim  the  most  of  the  time  before  you  went  to 
Indiana,  didn't  youf 

A.  Slept  there  at  night  bad  nights;  slept  on  my  own  when  it  would  be  fair  so  I 
could  lay  out;  staid  over  there  with  the  son  most  of  the  time. 

On  his  return  to  the  land  in  September,  he  built  a  house  on  the  east 
half  of  the  quarter  section,  not  then  claimed  as  a  part  of  the  townsite; 
has  improved  the  same,  and  has  resided  thereon  since. 

He  states  that  he  never  consented  to  part  with  any  portion  of  this 
tract  for  townsite  purposes. 

The  evidence  of  Turner,  and  most  of  his  witnesses,  as  to  the  townsite 
settlement,  is  mwatisfactory  and  evasive.  Muir,  one  of  his  witnesses, 
testified  that  he  left  that  vicinity  May  10th,  and  there  was  no  town 
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then,  but  that  five  or  six  days  after  tbey  had  settled,  (which  was  on 
April  22)  some  men  went  around  with  a  tape  line  and  laid  off  some  lots; 
also  that  before  he  left,  there  had  been  lumber  sold  on  the  gronnd,  and 
j>eople  were  talking  of  establishing  a  town. 

A  son  of  Turner  says  that  the  first  town  improvements  were  placed 
on  the  land  about  July  1,  and  yet  the  record  shows  that  on  Jane  6,  more 
than  one  hundred  persons  signed  an  application  to  enter  the  land  as  a 
townsite,  alleging  that  they  were  occupiers  of  lots. 

In  behalf  of  the  townsite  claimants,  A.  M.  Petite  testifies  that  he 
opened  the  post  office,  and  was  ready  for  business  in  the  townsite  of 
Moore  on  the  land  in  question,  on  July  1, 1889;  that  he  first  came  to 
that  vicinity  about  May  10,  1889;  that  at  that  time  lumber  was  being 
sold  on  the  ground,  and  there  was  a  grocery  store  and  several  other 
buildings,  and  quite  a  number  of  people. 

J.  W.  Cowan  testifies  that  he  was  on  the  land  first  about  April  27  or 
28, 1889;  that  he  established  a  restaurant  on  the  land;  that  in  the  early 
part  of  May  lumber  was  sold  on  the  tract;  that  he  had  a  conversation 
with  the  claimant  Turner  on  April  28  or  29,  and  Turner  told  him  that 
he  was  contesting  or  holding  the  land,  and  he  thought  in  time  that  it 
would  be  a  town  there,  and  for  him  (Cowan)  not  to  invest  his  money  in 
town  property,  that  if  he  (Turner)  gained,  he  (Cowan)  would  get  lots. 

D.  C.  Eichardson  testifies  that  he  commenced  to  sell  lumber  on  the 
land  early  in  May,  1889,  and  has  continued  the  business  there  since 
that  date. 

E.  H.  Wingo  testifies  that  at  the  time  they  were  digging  the  well, 
soon  after  April  22,  he  had  a  conversation  with  the  party  at  work,  in 
which  Turner  took  part  in  regard  to  building  a  town  there,  and  Turner 
said  he  was  going  to  contest  the  claim,  and  ^<that  if  he  got  it,  he  would 
give  us  all  the  town  lots  we  wanted.'^  Wingo  further  testifies  that  he 
and  two  other  men  built  a  house  on  the  railroad  right  of  way  on  this 
land,  sometime  between  the  22d  of  April  and  3d  of  May,  in  which  they 
placed  a  small  stock  of  groceries  to  sell.  Wingo's  testimony  in  relation 
to  the  building  of  a  house,  and  the  selling  of  groceries,  is  corroborated 
by  Thomas  Crawford. 

Eliminating  the  mass  of  irrelevant  testimony,  or  testimony  which  has 
no  bearing  on  the  important  points  at  issue,  the  facts  are  found  to  be: 
that  Turner  made  the  first  act  of  settlement  on  this  tract,  that  these 
acts  were  the  least  possible  that  could  be  made,  and  still  be  regarded 
as  acts  of  settlement;  he  made  no  attempt  to  erect  any  place  of  abode 
on  the  land;  in  no  sense  of  the  word  can  it  be  said  that  he  made  a  bona 
fide  attempt  to  reside  thereon;  he  lived  with  his  son  on  an  adjoining 
tract.  During  this  time,  viz :  between  April  22  and  some  time  in  May^ 
but  the  exact  date  is  not  given,  when  Turner  left  for  a  distant  State,  it 
was  apparent  that  a  townsite  settlement  was  being  made  on  the  land; 
it  was  talked  of,  lots  were  surveyed,  business  was  established;  it  must 
have  been  so  understood,  and  the  evidence  was  convincing;  it  was  a 
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growing  settlement,  not  a  town  settled  in  a  day,  as  many  of  the  Okla- 
homa towns  were;  yet  notwithstanding  all  these  facts,  we  find  that 
Turner  volantarily  departed  firom  that  vioinity,  leaving  bnt  the  slight- 
est possible  evidence  behind  him  that  he  was  asserting  any  claim  to 
the  land.  Even  when  more  than  one  hundred  people  filed  a  petition 
on  June  6,  to  make  townsite  entry  of  eighty  acres,  he  did  not  return  to 
assert  his  daim,  bat  remained  away  for  months  thereafter,  and  finally 
when  he  did  return,  he  built  his  house  on  the  east  eighty  acres  of  the 
quarter  section,  which  at  that  time  was  not  claimed  by  the  townsite 
settlers,  and  has  resided  thereon  since. 

It  is  the  contention  of  counsel  for  Turner,  that  his  client  always  ex- 
pressed his  unqualified  dissent  to  these  townsite  operations,  always 
asserting  that  he  wanted  the  tract  for  his  homestead,  and  in  support  of 
this  contention,  he  refers  to  the  evidence  of  Cowan,  already  quoted, 
and  to  the  testimony  of  other  witnesses.  The  statements  referred  to 
were  made  by  Turner  after  his  return  to  the  land  in  September,  long 
after  the  townsite  settlement  had  been  made,  and  steps  taken  to  obtain 
title  to  the  land. 

In  view  of  all  the  facts,  it  is  impossible  for  me  to  reach  the  conclusion 
that  Turner  was  trying  to  assert  or  maintain  an  honest  bona  fide  and 
sincere  homestead  claim  to  the  eighty  acres  which  he  knew  was  claimed 
by  the  townsite  settlers. 

Before  Turner  made  homestead  application  for  the  land  on  May  6, 

1889,  a  settlement  for  townsite  purposes  had  been  initiated  on  the  west 
half  of  the  quarter  section  applied  for,  and  this  settlement  has  been 
continued  since,  constantly  growing,  and  the  land  is  now  actually  occu- 
pied and  used  for  townsite  purposes,  and  improvements  to  the  value  of 
many  thousands  of  dollars  are  located  thereon. 

The  slight  acts  of  settlement  made  by  Turner,  taken  in  connection 
with  the  fact  that  he  immediately  withdrew  from  the  land  for  months, 
leaving  the  townsite  settlers  to  continue  their  improvements,  cannot 
defeat  the  townsite  claim  to  said  eighty  acres. 

The  B.  J  of  SB.  J  was  not  claimed  by  the  townsite  until  January  27, 

1890,  and  has  never  been  used  for  townsite  purposes.  Before  that  date, 
Turner  had  established  a  bona  fide  settlement  on  said  tract,  and  his  right 
is  the  superior  one.  Turner  should  be  allowed  to  make  homestead  entry 
for  the  B.  i  of  SB.  i,  and  the  W.  i  of  SB.  i  should  be  entered  for  the 
benefit  of  the  townsite  claimants. 

The  conflicting  claims  to  the  S  W.  ^  of  section  14,  remain  to  be  dis- 
posed of.  As  before  stated,  this  land  was  embraced  in  the  homestead 
entry  of  Bdgar  Eye,  made  April  26, 1889.  On  May  2, 1889,  he  stated 
under  oath  that  he  had  never  made  settlement  on  said  land,  and  did 
not  intend  to  make  entry  for  the  same.  He  was  asserting  no  claim  to 
the  land,  and  had  no  right  to  it,  and  upon  the  receipt  of  his  statements, 
the  Department  would  have  been  justified  in  canceling  his  entry. 

On  December  31, 1890,  O.  W.  Leverich  filed  an  affidavit  of  contest 
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against  tbe  entry,  alleging  that  Bye  had  abandoned  the  land,  and  had 
never  established  his  residence  thereon. 

These  charges,  in  ^ect,  contained  aothing  in  addition  to  what  was 
already  known  to  the  Department  by  the  statements  of  Bye  himself. 
His  contest  should  have  been  rejected,  not  only  npon  the  groimd  that 
he  alleged  nothing  in  e£Eect,  which  was  not  already  known  to  the  Be. 
partment,  and  had  been  the  subject  of  its  action,  bat  also  aiK>n  the 
ground  that  the  entry  of  Bye  had,  in  effect,  been  canceled  by  your 
order  of  February  8, 1890,  instructing  the  local  officers  to  allow  his 
application  to  amend  said  entry  to  embrace  the  SB.  ^. 

It  is  a  well  established  principle  that  a  person  can  obtain  no  prefer- 
ence right  by  filing  a  contest  against  an  entry  during  the  pendency  of 
a  proceeding  by  the  govemment  against  said  entry,  which  proceeding 
would  of  itself  result  in  the  canc^ation  of  the  entry.  Gomar  v»  Wend- 
ling  (12  L.  D.,  25),  and  the  cases  therein  cited;  and  the  case  is  even 
stronger  vrhere  the  charge  in  the  affidavit  is  but  a  repetition  of  the 
information  already  in  possession  of  the  government. 

Leverich  can  claim  no  preference  right  of  entry,  as  a  contestant. 
On  March  11, 1891,  he  made  application  to  enter  the  land  as  a  home- 
stead. At  that  time  the  townsite  of  Moore  was  claiming  the  £S.  ^  of 
SW.  ^,  both  under  the  original  application  of  June  6, 1889,  and  amended 
application  of  January  27, 1890.  At  the  date  of  the  hearing,  there 
were  valuable  townsite  improvements  on  said  eighty  acres,  and  it  was 
used  and  occupied  for  townsite  purposes.  There  were  no  townsite 
improvements  on  the  W.  ^  of  the  SW.  J. 

The  claim  of  the  townsite  settlers  to  the  said  £.  i  of  9 W.  i  Inust  be 
considered  as  superior  to  that  of  Leverich,  but  the  latter's  right  to 
make  entry  for  the  W.  i  of  the  S  W.  ^,  should  be  recognized  under  his 
application  filed  March  11, 1891,  which  was  prior  to  any  olaim  asserted 
by  the  townsite. 

For  the  reasons  above  given  your  decision  is  affirmed. 


Confab  v.  Confab. 

Motion  for  review  of  departmental  decision  of  November  26, 1892, 15 
L.  D.,  506,  denied  by  Secretary  Smith,  June  2, 1893. 
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PRACTICE— REHEARING^CONTEST  ANT— CERTIORARI. 

French  v.  Noonan. 

The  authority  of  the  Commissioner  of  the  General  Land  Office  to  order  a  rehearing  in 

a  contest  case,  is  not  restricted  to  cases  in  which  the  applicant  for  such  order 

is  entitled  thereto. 
The  exercise  of  the  Commissioner's  discretion  in  ordering;  a  rehearing  will  not  he 

disturbed  in  the  absence  of  a  clear  showing  of  abuse  thereunder. 
A  eontestant  who  desires  to  maintain  his  status  as  such  must  pay  the  expenses  of  a 

rehearing. 
An  application  for  a  writ  of  certiorari  shonld  be  accompanied  by  a  copy  of  the 

decision  complained  of. 

Secretary  Smith  to  tke  Commissioner  of  the  General  Land  Office^  June 

2^  1893, 

• 

Aarou  J.  French  has  filed  a  petition  for  an  order,  under  Bales  83  and 
84  of  Practice,  directing  you  to  certify  to  the  Department  the  papers 
in  the  case  of  said  French  against  timber-cultare  entry  of  Thomas 
Koonan  for  the  SB.  i  of  Sec.  10,  T.  Ill,  R.  61),  Huron  laud  district, 
Sonth  Dakota. 

From  the  petition  it  appears  that  on  September  9,  1892,  you  ordered 
a  reheariug  in  said  case.  The  petitioner  contends  that  such  rehearing 
ought  not  to  have  been  ordered,  on  the  grounds,  (1)  that  the  applica- 
tion therefor  not  having  been  made  by  Noonau  within  thirty  days  after 
receipt  of  notice  of  decision  against  him,  you  had  no  jurisdiction  to 
grant  a  rehearing;  (2)  under  the  facts  disclosed  you  had  no  discretion 
to  exercise;  (3)  if  it  were  conceded  that  you  had  any  discretion,  the 
granting  of  a  rehearing  was  a  gross  abuse  of  such  discretion;  (4)  that 
in  directing  a  rehearing,  you  ought  to  have  ordered  that  the  expenses 
of  such  rehearing  should  be  paid  by  the  contestee. 

To  which  it  may  be  said  that  while,  under  Rule  77  of  Practice,  the 
contestee  could  not  properly  claim  a  rehearing  unless  his  application 
were  tiled  within  thirty  days  from  receipt  of  notice,  I  find  no  rule  plac- 
ing any  similar  restriction  upon  your  authority  in  ordering  a  rehearing. 
In  fact,  your  jurisdiction  over  the  land  continued  until  issuance  of  pat- 
ent, unless  the  matter  is  brought  before  the  De^iartment  on  appeal  or 
in  some  other  manner.  (Charles  W.  Filkins,  5  L.  D.,  49).  "Patent 
had  not  yet  issued  on  final  proof;  and  while  thus  under  consideration, 
the  jurisdiction  of  your  office  to  institute  inquiry  into  the  nature  of  the 
claim  was  undoubted."    (Robert  Hall  et  al,  5  L.  D.,  174.) 

There  being  no  doubt  of  your  jurisdiction,  the  exercise  of  your  dis- 
cretion in  the  matter  will  not  be  disturbed  unless  there  is  a  clear  and 
satisfactory  showing  of  abuse  of  it.  (See  Reeves  v.  Bmblen,  8  L.  D., 
444;  same  on  review,  9  L.  D.,  584;  Samuel  J.  Bogart,  9  L.  D.,  217; 
Fletcher  v.  Roode,  10  L.  D.,  250;  Finch  v.  Morath,  13  L.  D.,  706.)  That 
you  abused  your  discretion  in  ordering  a  hearing  in  the  case  now  under 
consideration  does  not  appear  to  me  to  have  been  clearly  shown. 
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It  was  no  part  of  your  duty  to  order  that  the  expenses  of  the  rehear- 
ing: sliould  be  borne  by  the  contestee.  The  second  section  of  the  actof 
May  14,  1880  (21  Stat.,  140),  provides  that  ^^in  all  cases  where  any  per- 
son has  contested,  paid  the  land  office  fees,  and  procured  the  cancella- 
tion of  any  pre-emption  homestead,  or  timber  culture  entry,  he  shall 

be  allowed  thirty  days  from  date  of  notice,  to  enter  said 

land."  If  the  applicant  herein  intends  to  retain  the  position  of  contest- 
ant, and  to  enter  the  land  in  case  a  hearing  shall  result  in  the  cancella- 
tion of  the  present  entry,  he  must  "  pay  the  land  office  fees.^  Or,  if  he 
desires  to  avoid  the  expense  of  further  litigation,  he  can  withdraw  from 
the  contest,  and  abandon  all  claim  to  the  land  under  what  would  be  his 
preference  right  if  he  remained  in  the  case. 

Whether  the  case  of  McMahon  v.  Grey  (5  L.  D.,  68),  referred  to  by  the 
applicant,  is  parallel  and  pertinent  .to  the  one  now  under  consideration 
can  not  be  determined,  inasmuch  as  the  applicant  herein  has  failed  to 
furnish  a  copy  of  your  decision  complained  of;  and  for  this  reason  alone 
the  application  might  properly  be  denied.  (Hoover  v.  Lawton,  13  L. 
D.,  635.) 

The  motion  is  overruled. 


Tam  bt  al.  v.  Stobt, 

Motion  for  review  of  departmental  decision  of  March  13, 1892, 16  L« 
D.,  282,  denied  by  Secretary  Smith,  June  2, 1893. 


TIMBER  CULTURE  BNTRIES-COMMUTATION— INSTRUCTIONS. 

Commiitation  of  timber  caltare  entries  ander  the  proyisiona  of  the  act  of  March  9^ 
1891,  should  not  be  aUowed  withoat  due  publication  of  notice  of  intention  to, 
submit  final  proof  under  said  act. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  June 

2^  1893. 

m 

By  letter  of  May  6, 1893,  you  transmitted  for  my  approval  a  circular 
of  instructions  in  the  matter  of  final  proof  in  commutation  of  timber 
culture  entries,  by  which  it  is  proposed  to  modify  the  instructions  of 
your  oCace  of  April  29, 1892,  so  that  hereafter  publication  of  notice  of 
commutation  final  proof  will  not  be  required  where  the  original  entry 
was  made  prior  to  September  15,  1887. 

Prior  to  the  date  of  circular  approved  July  12, 1887,  (6  L.  D.,  280)  it 
was  not  required  that  notice  of  intention  to  make  final  proof  in  timber 
culture  entries  should  be  published,  but  by  that  circular  it  was  required 
that  notice  in  auch  cases  ^'  should  be  published  m  the  same  manner  as 
in  homestead  and  pre-emption  cases.''  This  provision  was  afterwards 
modified  by  circular  of  December  3, 1889,  (9  L.  D.,  672)  to  the  extent 
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of  excepting  from  the  requirement  of  publication  those  cases  where  the 
origi  nal  entry  was  made  prior  to  September  15, 1887.  This  modification 
was  made  evidently  upon  the  theory  that  no  condition  should  be  im- 
posed upon  the  entrymen  that  was  not  in  force  at  the  time  bis  entry 
was  made,  and  the  date  of  September  15,  was  fixed  so  that  due  notice 
of  the  new  requirement  might  be  given  before  it  should  take  eflfect. 

By  the  act  of  March  3,  1891,  (26  Stat.,  1095)  the  timber  culture  laws 
were  repealed,  but  the  following  proviso  was  attached : 

That  any  person  who  has  made  entry  of  any  public  lands  of  the  United  States  un- 
der the  timber  calture  laws,  and  who  has  for  a  period  of  four  years  in  good  faith  com- 
plied with  the  provisions  of  said  laws,  and  who  is  an  actual  bona  fide  resident  of 
the  State  or  Territory  in  which  said  land  is  located,  shall  be  entitled  to  ma^LC  final 
proof  thereto,  and  acquire  title  to  the  same  by  the  payment  of  one  dollar  and 
twenty-five  cents  per  acre  for  such  tract,  under  such  rules  and  regulations  as  shall 
be  prescribed  by  the  Secretary  of  the  Interior,  and  registers  and  receivers  shall  be 
allowed  the  same  fees  and  compensation  for  final  proofs  in  timber  culture  entries  as 
is  now  allowed  by  law  in  homestead  entries. 

In  the  circular  of  instructions  of  April  27, 1891,  (12  L.  D.,  405)  issued 

under  this  law,  nothing  was  specifically  said  as  to  the  publication  of 

notice  of  final  proof  in  commuted  timber  culture  entries,  it  being  said, 

"Final  proof  for  the  commutation  of  timber  jculture  entries  under  this 

provision,  shall  be  made  as  other  final  timber  culture  proof  is  made.'^ 
Under  date  of  April  29,  1892,  your  office  addressed  a  letter  to  the 

registers  and  receivers,  which  was  not,  it  seems,  submitted  for  the 

approval  of  this  Department,  which  reads  as  follows : 

The  provisions  of  circular  of  December  3,  188.'^,  (9  L.  D.,  672)  in  regard  to  publi- 
cation of  notice  of  intention  to  make  final  proof  on  timber  culture  entries,  are  not 
intended  to  apply  to  commutation  proof  on  such  entries  under  the  act  of  March  3, 
1891.  In  the  commutation  of  timber  culture  entries,  the  notice  of  intention  to  offer 
such  proof  must  be  published  in  tlie  same  manner  as  in  final  proof  on  entries  made 
subsequent  to  September  15,  1887,  no  matter  what  may  be  the  date  of  the  original 
entry.  This  is  in  accordance  with  circular  of  February  6,  1892,  page  29,  which 
states:  "Fiual  proof  for  the  commutation  of  timber  culture  entries  under  this  pro- 
vision shall  be  made  as  other  final  timber  culture  proof  is  made.'' 

luasmuoh,  however,  as  an  opinion  had  been  expressed  by  this  office  that  the  pro- 
visions of  said  circular  of  December  3,  1889,  applied  to  the  commutation  of  timber 
culture  entries,  all  commutation  proof  made  before  the  receipt  of  this  circular  in 
which  publication  of  notice  has  not  been  made,  will  be  accepted  if  satisfactory  in 
other  respects,  but  in  the  future  you  will  allow  no  commutation  of  timber  culture 
entries  without  the  required  notice  by  publication  and  posting. 

If  a  day  has  been  designated  for  the  submission  of  such  proof  in  any  case,  and 
the  proof  has  not  yet  been  taken,  you  will  advise  the  partj-  that  publication  of 
notice  of  intention  to  submit  such  proof  will  be  required.  Acknowledge  receipt 
hereof. 

It  is  now  proposed  to  change  the  rule  announced  in  that  letter,  and 
to  waive  the  requirement  of  publication  of  notice  in  all  cases  where  the 
entry  sought  to  be  comniuted  was  made  prior  to  September  15,  1887. 

The  requirement  of  published  notice  of  the  making  final  proof  is  a 
salutary  pne,  and  should  obtain  in  all  cases,  unless  good  reason  is 'shown 
for  waiving  it.    The  reason  for  excepting  from  that  rule  the  entries 
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made  prior  to  its  adoption  was  good,  bat  it  does  not  apply  in  the  com- 
mutation of  those  entries.  At  the  date  of  entries  made  prior  to  Sep- 
tember 15, 1887,  there  was  no  provision  existing  for  perfecting  them  by 
way  of  commutation,  and  hence  the  entrymen  could  not  have  expected 
to  perfect  them  in  that  manner.  When  this  privilege  was  extended,  it 
was  upon  the  condition  that  final  proof  should  be  made  '^  under  such 
rules  and  regulations  as  shall  be  prescribed  by  the  Secretary  of  the 
Interior."  The  requirement  of  published  notice  in  these  cases  cannot 
be  said  to  be  an  added  hardship  or  condition  not  contemplated  at  the 
time  the  original  entry  was  made. 

The  existing  rule  has  undoubtedly  come  to  be  well  understood  by  those 
interested  in  such  entries,  and  a  change  would  tend  to  create  confusion. 
!No  change  should  be  made  in  existing  regulations,  unless  it  be  de- 
manded to  secure  a  compliance  with  the  requirements  of  law,  or  to  give 
relief  from  an  unnecessary  hardship. 

Believing  as  I  do,  that  this  requirement  of  publication  of  notice  of 
intention  to  submit  final  proof  in  support  of  commuted  timber  culture 
entries  in  all  cases,  is  a  just  and  salutary  one,  I  must  withhold  my  ap- 
proval from  the  circular  submitted. 


PBACTIGE— APPEAL-CONFIBMATTON-^OLBrBBS'  ADDXTIONAIi  HOICE- 

STEAD. 

Cleveland  et  al.  v.  North  et  al. 

The  fact  that  an  appeal  is  taken  in  the  name  of  a  deceased  entryman,  withont 

authority  from  the  administrator,  will  not  prevent  consideration  of  the  case  on 

hehalf  of  a  transferee. 
A  purchaser  of  land  sold  under  a  power  of  attorney  that  amounts  to  an  absolute  sale 

of  a  soldier's  additional  homestead  right,  prior  to  the  exercise  thereof,  is  not  a 

bona  fide  purchaser  within  the  intent  and  meaning  of  the  confirmatory  provisions 

of  section  7,  act  of  March  3,  1891. 
A  soldier's  additional  homestead  entry  based  on  a  certificate  of  right  improvidently 

re-issued  after  a  final  adjudication  that  the  claimant  was  not  entitled  to  make 

such  entry,  is  a  nullity  and  must  be  canceled. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  June  2^ 

1893. 

I  have  considered  the  motion  filed  for  the  review  of  departmental 
decision  of  June  16, 1892,  in  the  above  mentioned  case,  in  which  it  was 
held  that  soldier's  additional  homestead  entry  in  the  name  of  Mathew 
B.  North  for  the  K.J  of  SE.J  and  lot  4,  Sec.  20,  T.  62  K,  R.  14  W., 
Duluth  land  district,  Minnesota,  is  confirmed  by  the  7th  section  of  the 
act  of  March  3, 1891  (26  Stat.,  1095). 

To  a  proper  understanding  of  the  question,  it  is  necessary  to  review 
the  facts  relative  to  the  several  entries  made  in  the  name  of  said  North. 

On  December  23, 1865,  he  made  homestead  entry  No.  2112,  for  lots  1 
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and  4,  Sec.  4,  T.  37,  E.  17,  Booneville  land  district,  Missouri,  contain- 
ing CS.90  acres,  upon  which  he  made  proof  and  received  final  certificate 
No.  331,  April  5,  1871. 

On  September  12, 1878,  your  office  issued  to  North,  under  section 
2306  of  the  Bevised  Statutes,  a  certificate,  showing  him  to  be  entitled 
to  an  additional  right  of  entry  under  the  homestead  laws  for  91.10 
acres.  On  October  7, 1879,  this  certificate  was  located  at  Carson  City, 
^Nevada,  but  said  entry  was  canceled  May  2, 1885,  as  illegal,  because 
based  on  service  in  the  Missouri  Home  Guards,  and  upon  the  face  of 
the  certificate  was  made  the  following  notation: 

Carson  City,  Nev, 

Hd.  entry  354,  final  106,  based  on  this  certificate  canceled  as  iUegal  May  2, 1885. 

W.  H.  D. 

C. 

This  certificate  should  never  have  been  re-issued, but,  upon  the  request 
of  Luther  Harrison,  as  attorney  for  IN'orth,  it  was  returned  to  him,  with 
your  office  letter  "C"  of  May  26, 1887. 

It  may  be  here  stated  that,  on  December  13, 1884,  Seneca  H.  Mar- 
lette,  as  transferee  of  North,  was  permitted  to  purchase,  under  the  act 
of  June  15, 1880,  the  entry  made  by  North  at  Carson  City. 

After  the  return  of  this  certificate,  it  was  first  attempted  to  be  located, 
so  far  as  is  shown  by  the  record  now  before  me,  at  Pueblo,  Colorado, 
on  June  2, 1887,  the  application  being  rejected  "  for  the  reason  that  the 
tract  applied  for  is  embraced  in  the  limits  of  the  derivative  claim  of 
Thomas  Leitensdorfer  under  Vigil  and  St.  Vrain  grant.'* 

Upon  appeal,  your  decision  of  October  24, 1887,  reversed  the  action 
of  the  local  office,  and  directed  that  the  application  for  additional  entry 
be  allowed,  which  was  done  on  November  19, 1887,  as  homestead  No. 
4986,  final  certificate  No.  2117.  In  making  this  entry  the  certificate 
was  not  used,  an  affidavit  being  presented,  signed  by  North,  as  the 
basis  of  his  right  to  an  additional  entry. 

In  the  meantime,  that  is  alter  the  presentation  of  the  application  at 
the  Pueblo  laud  office,  and  before  the  allowance  of  the  entry  thereon, 
to  wit,  on  August  31, 1887,  the  certificate  issued  to  North  was  presented 
at  the  Duluth  land  office,  Minnesota,  and  entry  allowed  as  homestead 
No.  3661,  final  certificate  No.  1329.    This  is  the  entry  now  in  question. 

On  December  28, 1889,  you  held  said  entry  for  cancellation,  for  the 
reason  that  the  service  alleged  by  North  does  not  entitle  him  to  an 
additional  entry  under  section  2306  of  the  Revised  Statutes,  and  therein 
no  lefereuce  is  made  to  the  previous  entries  made  by  North. 

The  register's  certificate,  attached  to  both  the  entry  made  at  Pueblo 
and  that  in  question,  certifies  that  North  appeared  in  person  and  made 
the  entry. 

The  appeal  from  your  decision  holding  the  entry  in  question  for  can- 
cellation was  signed  by  Fielder  B.  Chew  and  O.  H.  Herring,  attorneys 
for  North.    This  appeal  was  filed  February  25, 1890,  and  it  is  shown 
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that  North  died  in  1888,  and  that  his  administrator  had  not  aathorized 
the  filing  of  the  appeal. 

Subsequently  to  the  passage  of  the  act  of  March  3, 1891  (8upra)y  a 
motion  was  filed  for  the  confirmation  of  this  entry,  under  the  provi- 
sions of  section  7  of  the  act,  which  was  granted  by  the  decision  of 
June  16, 1892,  for  the  review  of  which  the  motion  now  under  considera- 
tion was  filed. 

One  of  the  grounds  for  review  is  that  no  proper  apx)eal  was  filed 
from  your  decision  holding  the  entry  for  cancellation,  for  the  reason 
that  none  was  authorized  to  be  taken  by  the  administrator. 

It  appears,  however,  that  on  August  31, 1887,  the  same  day  that  this 
entry  was  made,  it  was  transferred  to  other  parties,  and  they  would 
undoubtedly  be  entitled  to  protect  their  interests  by  appeal,  even 
though  the  appeal  be  taken  in  the  name  of  North,  the  entryman. 

The  appeal  was  duly  accepted  and  the  case  forwarded  to  this  Depart- 
ment, and  it  was  in  such  a  condition  that  the  confirmation  provided  by 
the  act  of  1891  might  properly  be  applied,  if  the  case  as  made  falls 
within  the  provisions  of  said  section  7  of  the  act. 

It  would  seem  that  under  the  previous  construction  given  to  this  act, 
the  fact  that  the  entry  was  in  existence  at  the  date  of  the  passage  of 
the  act  having  been  established,  the  only  question  to  be  inquired  into 
is  as  to  the  bona  fides  of  the  alleged  purchasers.  Jesse  W.  Finch,  14 
L.  D.,  573;  Doctor  F.  Cushman,  16  L.  D.,  186. 

The  abstract  of  title  filed  in  this  case  shows  that  on  August  31, 1887, 
the  same  day  the  entry  was  made,  James  A.  Boggs,  as  att-orney,  trans- 
ferred the  laud  to  Camelle  Poirier,  Douglas  A.Petre,  James  A.McLenon, 
Alex.  M.  Morison,  and  li.  R.  Macfarlane,  each  receiving  an  undivided 
one-fifth  interest  in  the  land,  the  consideration  in  each  case  being 
stated  as  $1000.  A  coj^y  of  the  power  under  which  this  sale  was  made 
has  been  filed,  and  it  shows  that  it  was  executed  June  20, 1887,  and 
was,  in  effect,  an  absolute  sale  of  the  additional  right,  for,  in  considera- 
tion of  $100,  it  was  made  irrevocable,  and  the  [)arty  in  whose  favor  the 
power  was  executed  was  authorized  to  receive  for  his  own  use  and 
benefit  any  money  or  other  property  arising  from  the  sale,  and  the 
right  of  the  entryman  to  any  such  proceeds  or  property  was  specifically 
released. 

It  must  be  remembered  that  when  this  power  was  executed,  viz: 
June  20,  1887,  North  had  no  interest  in  this  land,  it  being  at  that  time 
covered  by  another  entry,  which  was  relinquished  on  August  31, 1887, 
the  same  day  North  made  entry,  and  at  said  date  he  was  prohibited  by 
law  from  selling  the  land  to  be  acquired  under  the  homestead  law,  or 
making  any  contract  having  such  an  object  in  view,  for  in  such  case 
the  entry  would  be  made  not  for  his  own  benefit,  but  in  the  interest  of 
others. 

The  fact  that  sale  of  the  land  was  made  the  same  day  of  the  entry 
would  tend  to  connect  the  purchasers  directly  with  the  purchase  of  the 
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additional  right,  but,  aside  from  this,  the  purchasers  under  a  mere 
power  to  sell,  are  bound  to  inquire  into  the  validity  of  such  power  and^ 
if  the  same  be  void,  they  can  not  claim  confirmation  as  bona  fide  pur- 
chasers. 

There  can  be  no  question  but  that  the  power  under  which  this  sale 
^was  made  was  an  absolute  sale  of  the  additional  right  under  the  cer- 
tificate erroneously  re-issued  by  your  office,  and  as  such  was  absolutely 
void,  as  the  right  to  an  additional  entry  was  not  assignable.  (John 
M.  Walter,  7  L.  D.,  ^565.) 

While  it  appears  that  several  conveyances  have  been  made  since  the 
transfer  at  the  time  of  the  entry,  yet  the  affidavit  on  which  confirma* 
tion  was  granted  in  the  former  opinion  states  that  Alex.  M.  Morrison, 
Douglas  A.  Petre,  and  B.  B.  Macfarlane  are  the  present  owners  of  the 
land. 

It  will  thus  be  seen  that  the  land  is  in  the  hands  of  three  of  the  five 
original  owners  who  bought  directly  of  Boggs  under  the  power  referred 
to. 

In  the  case  of  the  Puget  Mill  Company  v.  Brown  (54  Fed.  Bep., 
987),  the  plaintiff  claimed  an  interest  in  certain  land  by  reason  of  an 
additional  homestead  entry  made  under  au  assignment  of  the  additional 
right  of  entry  granted  soldiers,  the  assignment  being  in  form  and  sub- 
stance similar  to  the  one  under  which  the  present  entry  was  made.  In 
said  case  it  was  urged  that  the  assignment  was,  in  effect,  a  sale  or 
attempted  transfer  of  the  rights  of  the  homestead  claimant,  such  as  is 
recognized  and  protected  by  the  second  section  of  the  act  of  June  15, 
1880  (21  Stat.,  238).    In  dismissing  the  suit  the  court  held  that: 

An  attempt  to  convey  a  title  cannot  be  bona  fide  on  the  part  of  the  vendee,  unless 
in  making  the  purchase  he  acts  with  reasonable  prudence,  and  under  an  honest  belief 
that  the  vendor  has  the  right  to  convey  the  title  to  him.  Now,  I  find  annexed  tp 
the  statement  of  facts  the  original  inHtrnment,  pnrporting  to  be  a  power  of  attorney 
ftom  Susan  King  to  W.  D.  Scott,  under  which  the  deed  to  plaintiff  was  executed  by 
Scott.  By  the  date  of  its  execation  and  acknowledgment,  in  connection  with  the 
admitted  fact  that  the  complainant^s  bargain  was  for  **  scrip"  (so  called),  and  that 
it  paid  the  purchase  to  a  stranger,  and  the  further  fact  that  upon  the  present  trial 
the  complainant  has  not  offered  to  prove  that  the  so-called  ''scrip"  which  it  bar- 
gained for  was  different  in  character  from  the  sets  of  blanks  which  were  commonly 
sold  and  traded  in  by  dealers,  and  by  them  called  "Soldier's  Additional  Homestead 
Scrip,"  the  inference  is  justified  that  the  complainant,  at  the  time  of  its  purchase, 
either  knew,  or  ought  to  have  known,  that  said  power  of  attorney  either  divested 
the  maker  of  it  of  all  her  beneficial  interest  in  the  land  some  four  months  prior  to  the 
additional  entry  in  the  land  office  at  Olympia,  and  therefore  falsified  the  statements 
of  the  application  and  affidavits,  whereby  the  entry  was  made,  or  that,  at  the  time 
when  it  left  the  possession  and  control  of  its  maker,  said  power  of  attorney  was  a 
mere  blank,  utterly  void,  and  that  by  subsequent  filling  the  blanks,  so  as  to  make  it 
appear  to  be  complete  and  valid,  a  forgery  was  committed. 

My  conclusions  ore  that  the  attempted  transfer  of  rights  acquired  under  the  home- 
stead laws  to  the  complainant  was  not  bona  fide;  that  the  cash  entry  was  therefore 
not  authorized  by  the  act  of  June  15,  1880;  and  that  no  rights  adverse  to  the  gov- 
ernment can  be  acquired  in  advance  by  an  entry  not  authorized  bylaw,  even  though 
sanctioned  in  advance  by  a  commissioner  of  the  general  land  office. 


488  DECISIONS  RELATING  TO   THE   PUBLIC   LAND& 

Applying  the  reasoning  herein  set  forth  to  the  facts  in  the  present 
cnse,  I  must  hold  that  the  claimants  for  confirmation  are  not  bona  fide 
purchasers  within  the  meaning  of  the  act  of  March  3, 1891  {supra)^ 
and  the  former  decision  of  this  Department  holding  the  entry  to  be 
confirmed  is  hereby  recalled  and  set  aside. 

The  entry  not  being  confirmed,  it  but  remains  to  consider  the  apx>eal 
from  your  decision  holding  this  entry  for  cancellation. 

In  the  additional  entry  made  at  Carson  City,  Nevada,  it  was  finaiily 
adjudged  that  North  was  not  entitled  to  a^  additional  homestead  entry, 
under  section  2306  of  the  Revised  Statutes.  The  certificate  on  which 
said  entry  was  allowed  was  improvidently  returned  in  1887,  and  is  the 
basis  of  the  entry  now  under  consideration.  Having  been  adjudged 
to  be  invalid,  it  belongs  to  the  files  of  your  office,  and  the  present 
entry  based  thereon  is  a  nullity. 

Your  decision  is  therefore  affirmed,  and  the  entry  by  North,  now 
under  consideration,  is  hereby  canceled. 


RAILROAB  GRANT— HOMESTEAD  ENTBT. 

Northern  Pacific  R.  R.  Co.  v.  Mead. 

The  grant  to  the  Northern  Pacific  Company  between  Portland,  Oregon,  and  TacomA, 
Washington  was  made  by  the  joint  resolution  of  May  31,  1870,  and  a  tract  of 
land  at  said  date  embraced  within  a  prima  facie  valid  homestead  entry  is  excepted 
from  the  operation  of  said  grant. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  June 

2j  1893. 

I  have  considered  the  motion,  filed  by  the  attorney  for  the  Railroad 
Company,  for  a  review  of  departmental  decision  of  August  20, 1892, 
(Press  Copy  Book  Ko.  251,  p.  346),  in  the  case  of  the  Northern  Pacific 
Railroad  Company  v.  N.  B.  Mead,  involving  the  NW.  ^  of  S£.  ^  and 
lots  3,  5  and  6,  Sec.  19,  T.  1  S.,  R.  2  W.,  Oregon  City,  Oregon. 

In  said  decision  it  was  held,  that  the  grant  to  the  Northern  Pacific 
Railroad  Company  between  Portland,  Oregon,  and  Tacoma,  Washing- 
ton, was  made  by  the  joint  resolution  of  May  31, 1870,  (16  Stat.,  378) 
and  that  at  the  date  of  said  grant,  the  land  in  question  was  excepted 
therefrom,  by  reason  of  the  homestead  entry  of  Thomas  Kelly,  which 
was  made  November  19, 1869,  and  canceled  May  19, 1871.  This  last 
I)roposition  was  based  ujion  the  decision  of  the  Supreme  Court  in  the 
case  of  Bardon  v.  The  Northern  Pacific  Railroad  Company,  (145  U. 
S.,  535). 

The  reasons  assigned  for  the  motion  for  review  are,  that  it  was  error 
to  hold  that  tlie  grant  to  the  Railroad  Company  between  Portland  and 
Tacoma,  was  made  by  the  joint  resolution  of  May  31, 1870,  rather  than 
by  the  original  granting  act  of  July  2,  1864,  and  that  it  was  error  to 
hold  that  the  case  comes  within  the  decision  of  the  supreme  coort  in 
the  Bardon  case. 
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In  the  case  of  the  Northern  Pacific  Railroad  Company  v.  McEae  (6 
Li.  D.,  400),  decided  September  30, 1887,  this  Department  held,  that  the 
^rai)t  to  the  Company,  between  the  two  points  named,  was  made  by 
the  joint  resolution  of  May  31, 1870,  and  that  decision  was  followed  in 
the  case  now  under  consideration. 

Ill  support  of  his  contention,  counsel  calls  attention  to  the  fact,  that 
on  December  29, 1886,  the  district  court  of  the  State  of  Washington 
held  that  the  grant  to  the  company  between  the  two  points  named,  was 
made  by  the  original  granting  act  of  July  2, 1864. 

The  decision  in  the  McEae  case  was  rendered  nearly  a  year  subse- 
quent, but  my  predecessor  did  not  concur  in  the  view  held  by  the  court. 
Counsel  also  cites  the  decision  of  the  U.  S.  circuit  court  in  the  case  of 
the  United  States  v.  Northern  Pacific  Bailroad  Company,  (43  Federal 
Rei>orter,  842)  in  which  the  court  held  that  the  grant  to  the  company, 
hetween  Portland  and  Tacoma,  was  made  by  the  original  granting  act 
of  July  2, 1864.  It  is  true  that  this  decision  was  rendered  subsequent 
to  the  decision  of  the  Department  in  the  McRae  case;  no  appeal,  how- 
ever, was  taken  from  the  decision  of  the  circuit  court,  hence  the  ques- 
tion has  never  been  determined  by  the  U.  S.  supreme  court,  the  only 
tribunal  whose  decisions  have  controlling  weight  with  this  Department 
in  the  adjudication  of  questions  which  come  before  it. 

In  my  opinion,  no  sufficient  reason  is  alleged  why  the  decision  of  my 
predecessors,  Secretary  Lamar  and  Secretary  Noble,  on  this  point  should 
be  overruled,  and  I  must  decline  to  take  such  action  at  the  present 
time. 

In  support  of  his  second  proposition,  counsel  says: 

A  homestead  claim,  like  a  pre-emption,  is  not  complete  nntil  the  conditions  snbse- 
qaeut  have  been  complied  with,  and  the  iinal  oertiticate  of  entry  has  been  made  on 
'whieh  the  patent  issues.  Until  this  time  the  land  cannot  be  properly  said  to  be 
segregated  from  the  public  domain,  so  as  not  to  be  the  subject  of  a  Congressional 
grant. 

I  cannot  concur  in  this  view.  No  principle  is  more  firmly  established 
ill  the  administration  of  the  public  land  laws,  than  the  one  that  an 
uncanceled  homestead  entry,  jprma/oeic,  valid  on  the  records,  is  a  seg 
regation  of  the  land  embraced  thereby.  Gilbert  v.  Spearing  (4  L.  D., 
463).  Land  thus  segregated  is  not  open  to  sale  or  other  disposition, 
hence  it  is  not  ^'  public  laud,"  as  that  term  is  used  in  the  acts  making 
grants  to  railroad  companies.  On  this  point  the  court  in  the  Bardon 
case  say: 

The  grant  is  of  alternate  sections  of  publio  land,  and  by  public  laud,  as  it  has 
been  long  settled,  is  meant  such  land  as  is  open  to  sale  or  other  disposition  under 
general  laws.  All  land,  to  which  any  claims  or  rights  of  others  have  attached,  do 
not  fall  within  the  designation  of  public  land. 

It  follows  that  the  tract  in  question,  being  separated  by  the  home- 
stead entry  of  Kelly  from  the  mass  of  the  public  lands,  at  the  time  the 
grant  was  made  to  the  Company,  did  not  pass  thereunder.  The  motion 
for  reviiBW  must,  therefore,  be  denied. 
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DONATION  CLAIM— DEVISE— FINAL  PBOOIT. 

VEATCH  V.  Pabk. 

A  donation  claimant  who  has  not  fiilly  complied  with  the  terms  of  the  law  has  no 
title  to  the  land  embraced  within  his  claim  that  can  be  conyeyed  by  devise. 

Section  8  of  the  donation  act  of  Septomber  27,  1850,  prescribes  no  limit  as  to  the 
time  in  which  the  heirs  of  a  claimant  shall  file  proof  of  compliance  with  law  up 
to  the  time  of  the  settler's  death,  and  the  failnre  of  the  widow  to  sahmit  snch 
proof  for  a  term  of  years  does  not  defeat  her  right  to  perfect  title  under  said  act. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  June  2, 

1893. 

m 

The  case  of  Frances  H.  Veatch  v.  M.  P.  Park  is  before  me  on  appeal 
of  the  latter  from  yoar  decision  of  Augast  18, 1891,  holding  that  Park 
is  not  entitled  to  perfect  title  to  his  homestead  entry,  made  Jane  10, 
1889,  on  the  N.  i  of  the  SE.  i  and  the  E.  i  of  the  SW.  i  of  Sec.  28,  T, 
18  S.,  E.  3  W.,  Soseburg,  Oregon. 

The  record  discloses  the  following  facts : 

Daniel  8.  Davis  became  a  resident  of  the  State  of  Oregon  in  Jane, 
1852.  Under  the  act  approved  September  27, 1850  (9  Stat.,  496),  known 
as  the  donation  act,  he,  on  December  29, 1853,  filed  notice.  No.  3728, 
accompanied  by  proof  of  his  residence  apon  and  coltivation  of  the  tract 
above  described,  by  two  witnesses,  George  N".  Binehart  and  Peter  S. 
Morton.  On  September  19,  1856,  he  married  Frances  H.  Brown  (ap- 
pellee herein),  and  resided  with  her  apon  the  land  antil  March,  1857, 
when  he  died,  having  lived  upon  the  land  aboat  three  years  and  three 
months.  His  only  surviving  heir  was  his  widow.  He  left  a  will,  by 
the  terms  of  which  he  bequeathed  to  his  wife,  Fraaces  H.  Davis,  **  one 

half  of  my  property and  I  give  and  beqaeath  my  land 

to  Francis  Marion  Davis,  my  brother.''  There  was  no  formal  admit- 
tance to  probate  of  the  will,  but  Silas  Brown  was  appointed  executor 
of  the  same  and  gave  bonds  as  such. 

The  laud  thus  bequeathed  is  thought  to  be  the  land  now  in  contest, 
since  the  testator  appears  to  have  claimed  no  other  real  estate. 

Some  time  after  the  death  of  Daniel  S.  Davis*,  Francis  M.  Davis,  to 
whom  he  attempted  to  devise  the  land,  sold  the  same  to  James  Stewart. 
A  certified  abstract  from  the  records  shows  that  said  conveyance  was 
by  warranty  deed  executed,  January  13, 1864,  for  the  consideration  of 
$500. 

Stewart  has  been  in  possession  of  the  land  since  the  purchase,  and 
has  about  thirty  aores  of  the  same  in  cultivation,  the  residue  being 
enclosed  with  other  lands  belonging  to  him.    . 

After  the  death  of  the  donation  claimant  (in  1857),  his  widow  (appel- 
lee) removed  from  the  land  and  never  returned  to  it.  In  September, 
1867,  she  was  married  to  I.  M.  Veatch,  and  has  lived  with  him  since 
that  time  in  eastern  Oregon,  three  hundred  miles  from  the  land. 
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^When  Park  entered  the  land  in  1889,  the  words  <^  donation  claim  of 
I>.  S.  Davis"  were  written  in  pencil  on  the  township  plat  books  oppo- 
site the  said  tracts,  and  this  notice  was  sufficient  to  show  that  the 
land  was  not  subject  to  entry,  being  segregated.  John  J.  Elliott,  1  L. 
r>.,  303. 

It  appears  that  the  notification.  No.  3728,  and  proofs  of  residence 
and  settlement  of  the  donation  claimant  were  transferred  in  1867 
from  the  Oregon  City  land  office  to  the  Eoseburg  office,  but  when 
Park's  entry  was  allowed  these  papers  appear  to  have  been  misplaced 
or  overlooked. 

Upon  complaint,  filed  September  8,  1890,  by  Frances  H.  Veatch, 
alleging,  substantially,  the  facts  above  set  forth,  and  that  Park  well 
knew  said  facts  when  he  made  said  entry,  a  hearing  was  ordered  and 
the  testimony  taken  before  W.  R.  Walker,  county  clerk  of  Lane  county, 
Oregon,  October  24,  1890.  Gonsidering  the  same,  the  register  and 
receiver  arrived  at  different  conclusions.  The  receiver  recommended 
that  the  donation  claim  be  canceled,  and  that  Park's  entry  remain 
intact;  the  register  recommended  that  Park's  entry  be  canceled  and 
Mrs.  Veatch  be  awarded  the  land  upon  the  proof  offered.  Upon  appeal, 
yon  affirmed  the  decision  of  the  register,  and  Park  further  prosecutes 
his  appeal  to  this  Department. 

When  your  decision  appealed  from  was  prepared,  certain  papers  per- 
taining to  this  case,  filed  in  your  office  in  1885,  were  not  considered, 
being  '<  unnumbered  and  misplaced." 

It  appears  that  on  August  29, 1885,  James  Stewart,  the  said  trans* 
feree,  filed  in  the  local  office  at  Eoseburg  what  purported  to  be  a  copy 
of  a  notification,  filed  by  Daniel  8.  Davis,  in  the  Oregon  City  land 
office,  (about)  March  20,  1854.  He  also  made  oath  that  the  original 
notification  had  been  lost,  or  misplaced,  and  could  not  be  found;  tbat 
the  said  Davis  resided  upon  and  cultivated  said  land  (now  in  contest) 
until  the  time  of  his  death,  or  about  March  19, 1857;  that  he  purchased 
said  lands  of  the  successors  in  interest  of  said  Davis,  and  "is  now  the 
owner  of  all  right,  title,  and  interest  he  had  in  and  to  said  lands.''  In 
support  of  the  notification,  he  also  filed  affidavits  of  J.  B.  S  to  well  and 
J.  0.  Eeid,  stating  that  they  were  personally  acquainted  with  the  said 
Davis,  and  know  that  he  personally  resided  upon  and  cultivated  said 
tracts  of  land,  continuously,  from  about  March  20, 1854,  until  his  death, 
which  occurred  about  March  19, 1857. 

One  Azariah  Park  (presumably  father  of  the  homestead  claimant 
herein)  also  made  oath  that  he  personally  knew  the  said  Davis,  dona- 
tion claimant  to  said  land,  and  that  at  the  time  Davis  settled  thereon 
"he  was  a  white  male  citizen  of  the  United  States,  over  twenty  one 
years  of  age,''  and  that  he  emigrated  to  Oregon  prior  to  the  Ist  day  of 
December,  1853. 

The  local  officers  transmitted  these  papers  to  your  office,  and,  on 
October  16, 1885,  your  office  advised  the  register  and  receiver  that  "  an 
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abstract  or  index  of  donation  papers  now  on  file  her^,  which  was  kept 
by  the  snrveyor-general  of  Oregon,  and  the  register  and  receiver  at 
Oregon  City,  shows  that  Daniel  S.  Davis  filed  notice  i^o.  3728,  December 
29, 1853,  accompanied  by  proof  of  Davis'  residence  on  and  caltivatioii 
of  said  tracts  by  two  witnesses." 

Your  office  then  instructed  the  register  and  receiver  to  call  ax>on  the 
heirs  and  widow  of  said  Davis  to  furnish  certain  proofs,  therein  given, 
to  be  filed  in  your  office  on  or  before  March  1, 1886.  The  purpose  of 
the  testimony  called  for  was  to  ascertain  whether  Davis  had  complied 
with  the  law  up  to  the  time  of  his  death;  his  heirs,  if  any;  when  he 
was  born;  whether  married  or  single,  and,  if  married,  to  whom,  when 
and  where;  and  whether  the  heirs  claim  said  land  under  the  8th  section 
of  the  act  of  1850  (supra).  The  letter  closed  with  the  following  state- 
ment: ^^  Pending  the  proceedings  to  dt'termine  the  status  of  said  dona- 
tion, you  will  liot  allow  any  entry  of  the  lands  in  question." 

From  the  sworn  statements  of  Mrs.  Yeatch,  it  appears  that  she  was 
not  called  upon  to  make  the  proof,  indicated  in  your  said  letter;  on 
the  contrary,  it  appears  that  the  register  and  receiver  neg^lected  to 
carry  out  the  instructions  therein  given,  and  ignored  the  order  as  to  the 
disposition  of  the  land,  permitting  Park,  on  June  10, 1889,  to  make 
entry,  as  above  set  forth. 

By  the  terms  of  section  5  of  the  donation  act  {supra)^  there  was  granted 

to  all  white  male  citizens  of  the  United  states above  the  age  of  twenty- 

one  years,  emigrating  to  and  settlings  in  said  Territory  (Oregon),  between  the  first 
day  of  December,  eighteen  hundred  and  fifty,  and  the  first  day  of  December^  eighteen 
hundred  and  fifty-three  .....  the  quantity  of  one  quarter  section,  or  one  hun- 
dred and  sixty  acres  of  land who  shall  comply  with  the   foregoing 

section  (Sec.  4).  and  the  provisions  of  this  law. 

Section  4  of  said  act  prescribes  the  benefits  of  the  act  to  those  (of 
the  classes  therein  mentioned),  '*  who  shall  have  resided  npon  and  cul- 
tivated the  same  for  ibur  consecutive  years,  and  shall  otherwise  con- 
form to  the  provisions  of  this  act.'' 

Davis,  the  donation  claimant,  having  settled  in  the  then  territory 
after  December  1, 1850,  and  before  December  1, 1853,  was  only  entitled 
to  one  quarter  section  of  land.  He  had  not  resided  upon  the  land, 
however,  **  for  four  consecutive  years,''  at  date  of  his  death,  and  there- 
fore had  not  fully  complied  with  the  terms  upon  which  the  grant  was 
made.  Having  no  title  to  the  land  himself,  he  had  no  power  to  devise 
it,  and  neither  his  devisee,  nor  Stewart,  the  grantee,  obtained  any  title. 
Hall  V,  Russell,  101  U.  S.,  503. 

Mrs.  Yeatch  (api)ellee  herein)  must  have  known  the  contents  of  her 
husband's  will;  and  her  failure  for  about  thirty-three  years  to  assert 
any  rights  to  the  land  as  the  widow  and  sole  heir  of  the  donation 
claimant,  warrants  the  conclusion  that  her  failure  to  claim  the  land 
was  from  an  erroneous  conclusion — ^namely :  that  her  husband,  having 
title  in  himself,  had  devised  it  to  his  brother.  She  states  in  an  affida- 
vit, sworn  to  September  3,  1890,  that  she  "  was  uninstructed  in  the  law 
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at  the  time  of  the  death  of  the  said  Daniel  S.  Davis,  and  did  not  know 
her  legal  rights,  and  was  unaware  that  it  was  necessary  to  make  Aual 

proof  on  aiiid claim.'' 

Section  8  of  the  act  of  September  27, 1850  (supra)^  provides: 

Tbat  upon  the  death  of  any  settler  before  the  expiration  of  the  four  consecutive 
years  continued  possession  required  by  this  act,  all  the  rights  of  the  deceased  under 
thta  act  shall  descend  to  the  heirs  at  law  of  such  settler,  including  the  widow,  when 
one  18  lefty  in  equal  parts;  and  proof  of  compliance  with  the  conditions  of  this  act 
up  to  the  time  of  the  death  of  such  settler  shall  be  sufficient  to  entitle  them  to  the 
patent. 

The  proof  now  shows  that  the  donation  claimant  was  a  qualified 
entryman^  and  that  up  to  the  time  of  his  death  (about  nine  months 
before  the  expiration  of  the  required  four  years  of  residence  and  cul- 
tivation) he  had  conformed  to  the  provisions  of  the  act. 

These  facts  could  have  been  shown  by  the  widow,  immediately  after 
the  claimant's  death,  but,  as  above  seen,  she  "  was  unaware  that  it  was 
necessary  to  make  final  proof,"  did  not  understand  her  legal  rights, 
and  doubtless  supposed  the  title  had  been  conveyed  by  her  husband's 
wm. 

Section  8,  above  quoted,  prescribes  no  limit  to  the  time  in  which  the 
heirs  of  the  donation  claimant  shall  file  ^'  proof  of  compliance  with  the 
conditions  of  this  act  up  to  the  time  of  the  death  of  such  settler,'^  and 
section  7  provides  that  the  proof  may  be  made  ^<  at  any  time  after  the 
date  of  such  settlement." 

Mrs.  Davis  (now  Veatch)  became  the  donee  under  the  grant,  on  the 
death  of  her  husband.  While  she  was  not  entitled  to  patent  until 
**  proof  of  compliance,"  etc.,  had  been  made,  yet  it  now  appears  that 
she  was  the  sole  heir,  and  her  apparent  neglect  to  submit  proof  for 
several  years,  can  not  take  away  rights  which  the  law  cast  upon  her. 
"  On  his  (Davis's)  death,  his  heirs  became  qualified  grantees."  Hall 
t7.  Russell,  8upra> 

The  decision  appealed  from  awarding  the  land  to  Mrs.  Yeatch  is 
affirmed,  and  Park's  entry,  for  reasons  above  given,  will  be  canceled. 


PBICB  OP  LAIfD-FORFBITKD  RAILROAD  GRANT. 

Thomas  A.  Holden. 

Lands  within  the  primary  limits  of  the  grant  to  the  Oregon  Central  company  included 
within  the  forfeiture  act  of  January  31,  1885,  are  by  the  express  terms  of  said 
act  reduced  to  single  minimumi  and  the  reduction  in  price  thus  provided  for 
extends  also  to  said  lands  within  the  overlapping  primary  limits  of  the  subsequent 
grant  to  the  Northern  Pacific. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  June  2, 

1893, 

On  the  17th  of  March,  1892,  you  transmitted  to  th^  Department  the 
application  of  Thomas  A.  Holden^  to  be  relieved  from  the  additional  pay- 
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ment  of  11.25  per  acre  for  the  SW.  i  of  the  SB.  J  of  Sec.  6,  the  KW.  { 
of  the  N'B.  J,  and  the  E.  J  of  the  NW.  J  of  Sec.  7,  T.  10  K".,  R.  7  W., 
Vancouver  land  district,  Washington,  which  additional  payment  had 
been  required  of  him  by  your  decision  of  April  7,  1891. 

Holden  made  preemption  cash  entry  for  the  land  on  the  2l8t  of 
November,  1888.  He  made  settlement  thereon  while  it  was  on  sarveyed, 
and  has  resided  there  continuously  since.  The  survey  showed  the  land 
to  be  within  the  primary  limits  of  the  grant  for  the  Oregon  Central 
Eailroad  Company,  under  the  act  of  May  4,  1870,  (16  Stat.,  94),  and 
opposite  the  uncoustructed  portion  of  that  road,  the  grant  for  which 
was  forfeited  by  act  of  January  31, 1885,  (23  Stat.,  296). 

The  lands  are  also  within  the  primary  limits  of  the  grant  for  the 
Northern  Pacific  Railroad  Company,  under  joint  resolution  of  May  31, 
1870,  (16  Stat.,  378),  and  within  the  limits  of  the  withdrawal  of  August 
13, 1870,  upon  the  filing  of  the  map  of  general  route,  and  opposite  the 
constructed  road.  The  Department  holds  that  tl^e  grant  for  the  Central 
company  was  prior  to  that  to  the  Northern  Pacific  company,  that  there- 
fore the  lands  in  the  former  grant  were  excepted  from  the  latter  as 
^<  reserved  "  lands  by  section  three  of  the  act  making  said  later  grant, 
and  that  upon  the  forfeiture  of  the  former  the  unearned  lands  were 
restored  to  the  public  domain. 

On  the  7th  of  April,  1891,  you  advised  the  local  officers  at  Vancou- 
ver, that  under  the  ruling  of  the  Department,  in  the  case  of  William 
D.  Baker  (12  L.  D.,  127),  the  land  in  question  was  subject  to  disposiil 
only  at  the  double  minimum  price,  and  directed  them  to  require  of  Hol- 
den an  additional  payment  of  $1.25  per  acre. 

He  protested  against  such  payment,  and  the  register  advised  him  tx) 
bring  his  case  to  the  attentioit  of  First  Assistant  Secretary  Chandler, 
of  the  Interior  Department.  Upon  complying  with  that  sugijestion, 
he  was  advised  that  the  question  was  one  which  should  be  submitted 
to  the  Commissioner  of  the  General  Land  Office.  He  thereupon  ad- 
dressed a  communication  to  you,  on  the  8th  of  December,  1891,  in 
which  he  made  a  full  statement  of  all  the  faetsof  the  case.  In  a  letter 
addressed  to  him,  under  date  of  December  23, 1891,  you  informed  him 
that  under  the  ruling  of  the  Department  in  the  Baker  case,  you  could 
afford  him  no  relief,  and  suggested  that  if  exception  be  taken  to  this 
action,  an  appeal  could  be  taken  to  the  Department,  when  the  case 
would  come  properly  before  it  for  consideration.  Acting  upon  your 
information,  he  brings  his  case  to  the  Department. 

In  addition  to  the  facta  already  stated,  it  appears  that  some  eight 
years  ago,  Holden  purchased  from  the  Northern  Pacific  Bailroad  Com- 
pany the  land  embra^red  in  section  seven,  as  herein  described,  and  placed 
a  homestead  upon  that  in  section  six.  After  the  passage  of  the  for- 
feiture act  of  January  31, 1 885,  which  restored  the  land  to  the  public 
domain,  he  sought  to  make  an  additional  homestead  entry  for  the  land 
in  question  in  section  seven.  This  he  was  not  i>ermitted  to  do,  and, 
according  to  the  statement  now  before  me,  he  thereupon  relinquished 
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bis  existing  homestead  entry  and  made  preemption  filing  for  the  entire 
tract,  under  the  s'^id  act  of  January  31, 1885. 

The  second  section  of  said  act  provided  that  all  persons  who  at  the 
date  of  its  passage  were  actual  settlers  in  good  faith  on  any  of  the 
lands  thereby  forfeited,  who  were  otherwise  qualified,  should  be  enti- 
tled to  a  preference  right  to  enter  the  same,  but  in  case  such  settlers 
were  not  entitled  to  thus  enter  or  acquire  such  land  under  existing 
laws,  they  should 

"he  permitted,  within  one  year  after  the  passage  of  this  act,  to  purchase  not  to 
exceed  one  handred  and  sixty  acres  of  the  same,  at  the  price  of  one  dollar  and 
t^rcnty-five  cents  per  acre;  and  the  Secretary  of  the  Interior  is  hereby  authorized 
and  directed  to  make  such  rules  and  re«;n1ations  as  will  secure  to  said  actual  settlers 
the  benefits  of  these  rights:  Pravidedy  That  the  price  of  the  even-uumUered  sections 
witbin  the  limits  of  said  grant  and  adjacent  to  and  coterminous  witli  the  uncom- 
pleted portions  of  said  road,  and  not  embraced  within  the  limits  of  said  grant  for 
the  completed  portion  of  said  road,  is  hereby  reduced  to  one  dollar  and  twenty-five 
cents  per  ac^re. 

The  third  section  of  said  act  repealed  the  act  of  March  3,  1S75,  (18 
Stat.,  619),  which  was  an  act  for  the  relief  of  settlers  on  lands  within 
railroad  limits,  but  which  did  not  relieve  them  from  the  payment  of 
double  minimum  price  for  said  lands. 

The  act  of  1875  was  a  general  law,  relating  to  settlers  upon  all  lands 
within  railroad  limits,  as  are  also  the  other  acts  fixing  the  price  of 
lands  within  said  limits  at  two  dollars  and  fifty  cents  per  acre,  while 
the  act  of  1885,  is  special,  limited  to  '^certain  lands  granted  to  aid  in 
the  construction  of  a  railroad  in  Oregon.''  The  rule  formulated  by 
Endlich  (Sec.  216),  to  be  observed  in  such  cases,  reads  as  follows: 

Hence,  if  there  are  two  acts,  or  two  provisions  in  the  same  act,  of  which  one  is 
special  and  particular,  and  clearly  includes  the  matter  in  controversy,  whilst  the 
other  is  general,  and  would,  if  standing  alone,  include  it  also;  and  if,  reading  the 
general  provision  side  by  side  with  the  particular  one,  the  inclusion  of  that  matter 
in  the  former  would  produce  a  conflict  between  it  and  the  special  provision, — it  must 
be  taken  that  the  latter  was  designed  as  an  exception  to  the  general  provision. 

Under  this  rule,  I  am  clearly  of  the  opinion  that  it  was  the  inten- 
tion of  Congress  to  change  the  price  of  the  lands  in  question,  from 
f  2.50  to  $1.25  per  acre,  by  the  special  act  of  1885.  This  was  also  the 
view  taken  by  your  ofl&ce,  and  by  the  Department,  in  the  instructions 
issued  under  said  law,  on  the  8th  of  July,  1885,  (4  L.  D.,  15). 

This  rule  must  control  in  construing  these  acts.  These  two  laws 
were  standing  on  the  books  when  the  forfeiture  act  was  considered,  and 
the  fact  that  the  two  grants  over-lapped,  and  the  condition  of  the  lands 
in  these  over-lapping  limits  were  necessarily  known  to  Congress.  In 
the  face  of  these  facts  it  is  directed  that  all  the  forfeited  lands  in  the 
Oregon  Central  grant  should  be  disposed  of  at  the  single  minimum 
price,  without  any  exception  being  made  as  to  the  lands  also  within  the 
limits  of  the  Northern  Pacific  grant.  Congress  not  having  provided 
an  exception  as  to  these  Juiuls,  this  Department  is  not  authorized  to 
inject  into  the  act  words  necessary  to  work  such  an  exception. 
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Your  action  in  the  matter  was  based  upon  the  decision  of  the  De- 
partment, in  the  case  of  William  D.  Baker  (12  L.  D.,  127).  The  facts 
of  the  two  cases  are  materially  different.  In  the  Baker  case  it  does 
not  appear  that  the  land  involyed,  was  within  the  primary  limits  of  the 
grant  for  the  Oregon  Central  Eailroad  Company.  It  is  only  stated 
that  the  tract  is  within  the  primary  limits  of  the  grant  to  the  Northern 
Pacific  Railroad  Company.  In  the  case  at  bar,  the  land  in  question 
was  within  the  primary  limits  of  the  grants  for  both  said  roads.  As 
already  stated,  the  Department  holds  that  the  grant  for  the  Oregon  Cen- 
tral Company  was  prior  to  that  for  the  ^Northern  Pacific,  and  that  upon 
the  forfeiture  of  the  grant  for  the  first  mentioned  company,  the  lands 
were  restored  to  the  public  domain. 

It  was  only  lands  within  the  primary  limits  of  the  grant  for  the  Ore- 
gon Central  Bailroad  Company  which  were  affected  by  the  special  act 
of  January  31,  1S85.  Such  lands  were  reduced  in  price  by  said  act  to 
one  dollar  and  twenty-five  cents  per  acre,  but  such  reduction  did  not 
extend  to  lands  situated  as  were  those  in  the  Baker  case.  It  follows, 
therefore,  that  the  rule  laid  down  in  the  case  is  not  applicable  to  the 
case  at  bar,  and  that  you  erred  in  applying  it  thereto. 

The  direction  issued  by  you  to  the  local  officers  on  the  7th  of  April, 
1891,  to  require  Holden  to  make  an  additional  payment  of  $1.25  per 
acre  for  the  land  in  question,  was,  therefore,  erroneous,  and  his  appli- 
cation to  be  relieved  from  the  payment  of  the  same  is  hereby  granted. 


SURVEY  OF  ISLANB— ISOLATED  TRACT-STATB  SELBCTIOK. 

State  of  Idaho. 

An  order  for  the  snrvey  of  an  island  in  a  meandered  river  may  be  properly  made, 
where  it  appears  that  said  island  existed  substantially  at  the  date  of  the  survey 
of  the  riparian  lands  as  at  present,  and  should  have  been  included  then  in  the 
public  surveys. 

It  is  within  the  discretion  of  the  Commissioner  of  the  Qeneral  Land  Office  to  sell  an 
island  thus  surveyed  as  an  isolated  tract,  or  allow  its  disposition  under  the 
general  laws  for  the  disposal  of  the  public  lands;  a  pending  application  of  the 
State,  therefore,  to  select  the  same  should  be  respected,  under  the  preferre<l 
right  accorded  by  the  act  of  March  3, 1893,  when  the  snrvey  is  made,  if  the  land 
is  subject  to  such  selection. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  OfficCj  June  5, 

1893, 

1  am  in  receipt  of  yonr  letter  of  May  8, 1893,  enclosing  an  application 
signed  by  Frank  A.  Feuii,  selecting  agent,  state  board  of  land  commis- 
sioners for  the  State  of  Idaho,  for  the  survey  of  an  island  situated  in 
Snake  river  in  sections  14, 15,  22  and  23,  T.  3  S.,  R.  34  B.,  Idaho,  in 
order  that  it  may  be  brought  iDto  market  for  disposal  and  selection  for 
Insane  Asylum  purposes,  under  act  of  Congress,  approved  July  3, 1890, 
admitting  the  State  into  the  Union,  (26  Stat.^  215). 
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It  api>ears  that  notice  of  tbia  application  was  duly  served  npon  J. 
^cnff  and  A.  L.  Clark,  the  owners  of  the  main  lands  on  the  adjacent 
bank  of  the  river,  and  they  acknowledged  the  service  of  said  notice, 
but  allege  no  ownership  of  the  island,  nor  do  they  offer  any  objection 
to  the  survey  of  the  same. 

The  first  qncvstion  to  be  determined  is  this :  Is  said  island  subject  to 
survey  as  pablic  land,  and  as  a  part  of  the  public  domain!  It  is  clear 
tbat  at  the  time  th^  lands  on  the  banks  of  the  river,  opposite  this 
island,  were  surveyed  in  1879,  said  island  existed  substantially  as  it 
exists  to-day.  It  does  not  appear  why  the  lines  of  the  public  survey 
inrere  not  extended  over  it  at  that  time.  The  river  was  meandered,  but 
wliether  it  is  navigable  or  not  does  not  appear. 

In  the  matter  of  the  application  of  N.  J.  Paul  to  survey  an  island  in 
Lioup  Eiver,  I^ebraska,  my  predecessor  found  on  June  10, 1892,  (Press 
Oopy  ]^o.  245,  p.  271)  that  the  island  was  in  existence  at  the  date  of  the 
survey  of  the  township  in  which  it  was  located,  viz:,  1868,  and  said: 
<<  This  being  true,  I  see  no  reason  why  the  same  should  not  be  sur- 
veyed." 

And  this  finding  was  in  the  &ce  of  a  claim  by  one,  Scott  who  alleged 
that  said  island  ''lies  mainly  east"  of  lot  one  which  he  owned. 

In  the  case  of  Childress,  et  ai,  v.  Smith  (15  L.  D.,  89),  the  main  ques- 
tion involved  was  the  ownership  of  an  island  in  White  Biver,  Arkansas. 
The  lands  on  the  bank  of  the  river  were  surveyed,  and  the  river  mean- 
dered in  1821,  but  the  island  was  not  surveyed  until  1854.  It  was  con- 
tended by  those  who  owned  the  land  on  the  bank  of  the  stream,  title  to 
which  had  been  derived  from  the  government  under  the  survey  of  1821, 
that  they  were  the  owners  also  of  the  island  which  was  claimed  by  a 
homestead  settler  under  the  survey  of  1854. 

My  predecessor  held  that  the  ordering  of  the  survey  in  1854,  was  a 
determination  by  the  Land  Department  that  the  land  belonged  to  the 
government,  and  he  sustained  the  claim  of  the  homestead  entryman. 
In  discussing  the  question  of  the  ownership  of  the  land  on  the  island, 
he  said  it  would  depend,  among  other  things,  upon  the  existence  of  the 
island,  as  such,  at  the  date  of  the  survey  of  the  adjacent  lands  on  the 
bank  of  the  river,  in  1821;  the  inference  clearly  being,  that  the  island, 
if  then  in  existence,  should  have  been  surveyed  as  public  land,  when 
the  lands  on  the  bank  of  the  river  were  surveyed. 

This  appears  to  be  the  doctrine  of  the  Department,  and  the  exten- 
sion of  the  lines  of  survey  is  but  the  completion  of  the  work  which 
should  have  been  done  when  the  surveys  of  the  main  lands  on  the  banks 
-of  the  river  were  made. 

I  think  the  appUcation  of  the  survey  of  this  island  should  be  granted. 
In  section  2455,  B.  S.,  it  is  provided  that: 

It  may  be  lawful  for  the  Commissioner  of  the  General  Land  Office  to  order  into 
market    ....     snch  other  isolated  or  disconnected  tracts  or  parcels  of  nn- 
o£fered  lasds  which,  in  his  judgment,  it  would  be  proper  to  expose  to  sale. 
12771— VOL  Ifi 32 
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It  is  thus  entirely  discretionary  with:  the  Commissioner  to  sell  this 
isolated  traet  (island)  when  surveyed,  or  to  allow  it  to  be  disposed  of 
under  the  laws  for  the  disposal  of  the  public  lands. 

Under  the  act  of  March  3, 1893,  making  an  appropriation  for  the  sur- 
vey of  public  lands,  the  State  of  Idaho,  among  others,  is  allowed  a 
preference  right  to  select  lands  in  satisfaction  of  the  grants  made  to  her 
by  the  act  of  adniission.  Should  this  tract  be  surveyed,  and  should  it 
be  found  in  the  class  of  lands  subject  to  such  selection  by  the  State,  the 
ax)plication  on  file  should  be  respected. 

The  act  approved  August  5, 1892,  making  an  appropriation  for  the 
survey  of  public  lands,  provides  that  for  the  survey  of  ^^ands  heavily 
timbered,  mountainous,  or  covered  with  dense  undergrowth  ^  in  the 
State  of  Idaho,  rates  not  exceeding  $25,  $23  and  $20  may  be  allowed 
with  the  approval  of  the  Secretary  of  the  Interior. 

Tliere  is  nothing  in  the  record  to  indicate  that  the  land  on  this  island 
is  of  the  character  above  specified;  on  the  contrary,  the  indications  are 
that  it  is  not  of  this  character;  it  is  alleged  that  it  is  used  for  the  pur- 
pose of  pasturage,  and  for  the  cutting  of  wood. 

You  recommend  that  if  the  land  is  of  such  a  character  as  to  warrant 
it,  the  si>ecial  maximum  rates,  $25,  $23  and  $20,  be  allowed  for  the  sur- 
vey, and  you  request  authority  to  instruct  the  surveyor  general  ac- 
cordingly. 

I  cannot  approve  this  request,  for  the  reasons  above  stated;  I  see  no 
authority  of  law  for  the  payment  of  such  rates  for  lands  of  the  character 
this  island  appears  to  be. 

As  before  stated,  I  am  of  the  opinion  that  this  island  is  subject  to 
survey,  but  the  work  must  be  done  at  the  rates  provided  by  law. 


PRACTICE-MOTION  FOR  REVIEW-RULE  T8. 

FiGKERT  V.  Spencer. 

A  motion  for  review  must  be  accompanied  by  an  affidavit  of  the  appUcant  or  his 
attorney  that  the  motion  is  "  made  in  good  faith  and  not  for  the  purpose  of  delay/' 
and  this  requirement  is  not  met  by  an  affidavit  of  the  attorney  as  to  the  verity 
of  the  matters  stated  in  the  motion. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  June 

J2y  1893. 

On  the  27th  of  February,  1893,  you  transmitted,  on  the  part  of  Mary 
L.  Fickert,  motion  for  review  of  departmental  decision  of  November 
26, 1892,  in  the  case  of  said  Fickert  against  Robert  M.  Spencer,  m 
which  the  appeal  of  Fickert  from  your  decision  of  February  8, 1892, 
was  dismissed  because  the  same  was  not  filed  within  the  time  prescribed 
by  the  Rules  of  Practice.  The  land  involved  is  the  SW.  J  of  Sec  8^ 
T.  32  S.,  R.  31  E.,  VisaUa  land  district,  California. 
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On  the  8th  of  May,  1889,  Spencer  filed  application  to  purchase  said 
laud,  under  the  act  of  June  3, 1878,  (20  Stat.,  89).  On  the  6th  of  June, 
1889,  Fickert  filed  her  pre-emption  declaratory  statement  for  the  same 
land,  alleging  settlement  May  21, 1889,  and  when  Spencer  offered  his 
final  proof,  she  filed  a  protest,  alleging  that  said  land  was  more  val- 
uable for  agricultural  purx>08eB  than  for  its  timber. 

A  hearing  was  had,  and  on  the  20th  of  August,  1890,  the  local  officers 
decided  in  favor  of  Spencer.  On  the  9th  of  May,  1891,  you  affirmed 
their  judgment,  and  held  Fickert's  declaratory  statement  for  cancella- 
tion, and  approved  and  accepted  Spencer's  proof. 

Her  appeal  to  the  Department  from  your  decision  was  dismissed  on 
the  26th  of  November,  1892,  on  the  ground  that  it  was  not  filed  within 
the  time  prescribed  by  the  Eules  of  Practice. 

In  the  motion  before  me,  I  am  asked  to  review  that  decision,  to  find 
that  said  appeal  was  filed,  or  at  least  transmitted,  within  the  time 
allowed,  and  to  reinstate  the  same,  in  order  that  it  may  be  considered 
and  decided  upon  its  merits. 

Bule  78  of  the  Rules  of  Practice  provides  that  '<  motions  for  rehear- 
ing arid  review  must  be  accompanied  by  an  affidavit  of  the  party,  or  his 
attorney,  that  the  motion  is  made  in  good  faith,  and  not  for  the  pur- 
pose of  delay,'' 

1^0  such  affidavit  accompanies  the  motion  in  this  case.  The  attorney 
makes  oath  that  he  knows  the  contents  of  the  motion  papers,  and  that 
**  the  same  is  true  to  his  own  knowledge,  except  as  to  the  matters  which 
are  therein  stated  on  his  information  and  belief,  and  as  to  those  mat- 
ters he  believes  it  to  be  true.'' 

The  Eules  of  Practice  were  adopted  for  the  government  of  the  Depart- 
ment and  subo  rdinate  offices  in  land  cases,  and  attorneys  having  such 
cases  in  charge,  must  comply  with  said  Bules,  or  suffer  the  conse- 
quences of  a  disregard  thereof. 

The  motion  before  me  is  not  in  compliance  with  Bule  78,  of  the  Bules 
of  Practice,  and  it  is  therefore  dismissed. 


PRTVATB  CLlAJM-SBCTION  8,  ACT  OF  MARCH  8,  1810. 

D.  0.  Habdeb  (On  Bevibw). 

The  third  aeotion  of  the  act  of  March  3, 1819|  is  limited  to  claims  baaed  upon  inhab* 
itanoy  and  cnltiTation  '^not  haying  any  written  evidence  of  claim  reported,'' 
and  does  not  operate  to  confirm  a  claim  reported  in  the  list  of  claims,  founded 
on  orders  of  survey,  which  ought  not  to  be  confirmed. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  June  2^ 

1893. 

This  is  a  motion  filed  by  D.  0.  Hardee  to  review  the  decision  of  the 
Department  of  April  4, 1889  (8  L.  D.^  391),  affirming  the  action  of  your 
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office  in  refusing  to  approve  certain  certificates  of  location,  issned  to 
him  as  the  legal  representative  of  James  Bryson,  deceased,  by  tlie 
United  States  surveyor-general  at  New  Orleans,  Louisiana,  under  the 
act  of  June  2,  1858  (11  Stat.,  294),  in  satisfaction  of  a  certain  private 
land  claim  for  six  hundred  arpens  in  that  State. 

The  motion  is  based  mainly  upon  the  ground  that  it  was  error  to  hold 
that  said  claim  was  not  confirmed  by  the  third  section  of  the  act  of 
March  3, 1819  (3  Stat.,  528),  for  the  reason  that  said  section  only  con- 
firmed claims  based  upon  residence  and  cultivation  without  any  evi- 
dence of  title. 

The  third  section  of  said  act  of  March  3^  1819  {supra)^  under  which 
appellant  insists  that  said  claim  was  confirmed,  is  as  follows: 

That  every  persoo,  or  his  or  her  legal  Tepresentatiye,  whose  clAim  is  compriBed  in 
the  lists,  or  register  of  claims,  reported  by  said  commissioners,  and  the  persons 
embraced  in  the  list  of  actual  settlers,  or  their  legal  representatives,  not  having  any 
written  evidence  of  claim  reported  as  aforesaidi  shaU,  where  it  appears  by  said 
reports  or  by  the  said  lists  that  the  land  claimed  or  settled  on  had  been  actnalJy 
inhabited  or  cnltivated  by  such  person  or  persons  in  whose  right  he  claims,  on  or 
before  the  fifteenth  day  of  AprU,  one  thousand  eight  hundred  and  thirteen,  be  enti- 
tled to  a  grant  for  the  land  so  claimed,  or  settled  on,  as  a  donation :  Prodded,  That 
not  more  than  one  tract  shall  be  thus  granted  to  any  one  person,  and  the  same  shall 
not  contain  more  than  six  hundred  and  forty  acres;  and  that  no  lands  shaU  be  thas 
granted  which  are  claimed  or  recognized  by  the  preceding  sections  of  this  act. 

The  list  or  re^ster  of  claims,  reported  by  said  commissioners,  referred 
to  in  said  act,  is  the  list  reported  by  Commissioner  Cosby  to  OongresvS, 
January  7, 1813  (Am.  State  Papers,  Green's  Ed.,  Vol.  3,  p.  6),  made  in 
accordance  with  the  provisions  of  the  act  of  April  25, 1812  (2  Stat.,  713), 
In  which  the  claims  were  classified  as  follows:  1st,  "  Register  A,"  claim 
founded  on  complete  titles;  2d,  "  Register  B,''  claims  founded  on  order 
of  survey,  which  ought  to  be  confirmed;  3d,  "Register  C,''  claims 
founded  on  alleged  grants,  which  were  not  valid;  4th,  "Register  D," 
claims  founded  on  orders  of  survey,  which  ought  not  to  be  confirmed  f 
5th,  a  list  of  anomalous  claims;  6th,  a  list  of  actual  settlers;  and,  7tb, 
a  supplemental  list  of  actual  settlers. 

The  claim  of  James  Bryson,  under  whom  Hardee  claims,  is  embraced 
in  "  Register  D,"  founded  on  orders  of  survey,  which  the  commissioner 
reported  ought  not  to  be  confirmed. 

Ln  the  decision  sought  to  be  reviewed,  it  was  held: 

It  is  manifest  that  the  claim  of  Bryson  was  not  confirmed  hy  either  of  said  sections 
for  the  reason  that  it  was  not  fonnded  on  a  complete  grant,  as  contemplated  by  the 
first  section^  and  since  it  was  not  recommended  for  confirmation  by  said  commis- 
sioner^ althongh  fonnded  npon  written  evidence;  it  does  not  come  within  the  pro- 
Tision  of  the  second  section  of  said  act.  Nor  does  the  claim  come  within  the  pro* 
Tisions  of  the  third  section  of  said  act  of  1819^  hecanse  that  section  appUes,  by  its 
express  terms  to  claims  based  npon  inhabitancy  and  cnltiyation  ''not  having  an/ 
written  evidence  of  claim  reported  as  aforesaid.'' 

It  is  apparent  that  the  commissioner,  in  reporting  upon  the  claims 
founded  on  orders  of  survey,  which,  in  his  opinion,  ought  not  to  be 
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confirmed,  did  not  take  into  consideration  the  question  of  settlement 
and  caltivation  by  the  claimant^  for  the  reason  that  in  such  cases 
inhabitancy  and  cultivation  is  not  material,  bat  in  the  list  of  actual  set- 
tlers, who  had  no  written  evidence  of  claim,  the  date  of  inhabitancy 
and  cultivation  was  the  sole  question  that  was  determined  by  the  com- 
missioner,  and  it  is  evident  that  the  third  section  of  the  act  aforesaid 
had  reference  solely  to  this  class  of  claims,  and  confirmed  only  those 
where  it  apx>eared  from  said  rex)orts  that  the  land  claimed  or  settled 
nxK)n  had  been  actually  inhabited  or  cultivated,  by  such  person  or  i)er- 
Bons  in  whose  right  he  claims,  on  or  before  the  15th  day  of  April,  1813. 

It  is  urged  by  the  appellant  that  '^  Bryson,  being  an  actual  settler 
prior  to  1813,  was  in  no  worse  condition  with  an  incomplete  title  in  his 
pocket,  than  he  would  Lave  been  without  it." 

This  was  precisely  the  question  presented  to  the  Department  in  the 
decision  now  under  review,  and,  from  a  careful  re-examination  of  tiie 
question,  I  see  no  reason  fbr  disturbing  said  decision. 

The  motion  is  denied. 


BIGHT  OF  TVAT— BB8BBVOIB  STTB. 

FiBST  New  Mexioo  Besebyoib  Ain>  Ibbiqation  Go. 

A  ziver  bed  nuiy  be  incladed  within  a  reservoir  site  where  it  is  satisfactorily  shown 
that  it  carries  no  water  daring  the  season  when  water  is  most  needed. 

Secretary  Smith  to  the  OommiiHoner  of  the  General  Land  Office^  June  9, 

1893. 

I  am  in  receipt  of  your  letter  of  June  17, 1892,  transmitting  a  copy  of 
the  articles  of  incorporation  and  due  proof  of  the  organization  of  ^'  The 
First  ISTew  Mexico  Beservoir  and  Irrigation  Company"  of  Eoswell,  Lin- 
coln county,  New  Mexico,  also  three  maps  in  duplicate,  one  represent- 
'ing  certain  canals,  one  a  storage  reservoir,  the  other  a  distributing 
reservoir.  It  also  lUed  its  application  for  the  approval  by  the  Secretary 
of  the  Interior  of  these  papers  and  maps  that  it  may  have  the  benefit 
of  sections  18  to  21  inclusive  of  the  act  of  March  3, 1891  entitled  <<  An 
act  to  repeal  timber  culture  laws  and  for  other  purposes,"  (26  Stat., 
1095). 

The  company  has  utilized  what  it  calls  a  dry  arroyo  in  constructing 
one  canal.  This  begins  in  dam  TSo.  2  of  its  storage  reservoir  in  the 
south-east  comer  of  Sec.  16,  T.  12  S.,  E.  22  E.,  which  said  point  is  S. 
46^08'  W.,  1886  feet  from  the  middle  corner  on  the  east  line  of  section  16, 
thence  by  curves  to  a  point  in  the  NW  i  of  N  W  J  of  Sec.  17,  T.  12  S., 
B.  23  E.,  a  distance  of  29,595  feet  or  5.6  miles  where  it  flows  into  another 
canal  belonging  to  this  company.  Another  canal  begins  in  dam  No.  1 
of  said  storage  reservoir  "S.  5^  34'  W.,  2769  feet  from  the  south-east 
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coraer  of  section  ^o.  4,  T.  12  S.,  B.  22  E.,  and  follows  the  course  of  the 
Hondo  river  in  a  north-eastern  direction,  and  empties  into  the  distrihut- 
ing  reservoir  of  said  company  at  a  point  715  feet  north  of  the  center 
corner  on  soath  line  of  section  26  in  said  township,  being  15,300  feet  or 
2.9  miles  in  length.     Another  canal  begins  at  a  point  in  the  lower  dam 
of  said  company's  distribating  reservoir  in  the  NW  J  of  Sec.  36,  T.  11 
8.,  R.  22  E.,  which  point  is  referred  to  the  north-east  comer  of  said 
quarter  section,  it  being  S.  33^  44'  W.  1535  feet  itom  said  comer,  thence 
following  the  channel  of  the  Hondo  river  in  a  south-eastern  course  to  a 
point  indicated  as  "station  112  "on  the  line  between  the  SB  J  and 
BW  i  of  the  NE  i  of  Sec.  6,  T.  12  8.,  E.  23  B.,  a  distance  of  11,200  feet, 
2.12  miles.    Here  the  canal  leaves  the  river,  turning  south.     This  i& 
noted  as  a  separate  canal,  and  it  runs  40,095  feet,  (7.6  miles)  to  a  point 
170  feet  east  of  the  south-west  corner  of  Sec  34,  T.  12  8.,  R.  23  E.,  N. 
M.  Pr.  M.    The  total  length  of  the  four  canals  is  18.21  miles,  all  in 
Chaves  county,  Boswell  land  district,  IS.  M.     They  appear  to  have 
been  surveyed  and  mapped  in  compliance  with  law  and  the  rules  and 
regulations  of  the  Department,  and  are  approved  subject  to  all  existing 
valid  rights.     The  company's  "storage  reservoir''  covering  3163.45 
acres,  inclusive,  of  the  fitly  feet  out^side  the  water  line  is  situated  in  T. 
12  S.,  B.  22  E.,  except  a  very  small  part  on  section  13  of  T.  12  S.,  B.  21^ 
E.    This  reservoir  is  made  by  con  structin  g  a  dam  across  the  Bio  Hondo, 
the  initial  point  being  the  south  end  of  the  center  line  of  crown  of  dam 
which  referred  to  the  north-east  corner  of  Sec.  9,  T.  12  8.,  B.  22  E.,  is 
S.  710  48'  W.  1368  feet  therefrom.    This  dam  is  2500  feet  in  length, 
and  the  center  line  bears  N.  33^  38'  W.  to  a  point  near  the  center  cor- 
ner of  section  No.  4.    A  meander  line  runs  by  curves  to  a  point  on  the 
Hondo  river  at  the  middle  of  the  north  and  south  line  of  section  5,  six 
hundred  and  sixty-one  feet  south  of  the  middle  corner  on  the  north  line 
of  said  section.    The  large  body  of  the  resei^voir  lies  south  of  the  river, 
extending  to  sectionslO,  20,  and21  of  this  township.    This  reservoir  takes 
in*about  two  miles  of  the  Bio  Hondo.    It  has  been  held  that  a  person  or 
corporation  can  not  by  damming  a  river,  flowing  the  water  back,  run- 
ning a  traverse  or  meander  line  around  it  and  calling  it  a  reservoir  site 
thereby  become  the  sole  owuer  of  the  natural  water  supi>ly.    See  Pen- 
asco  Beservoir  case  (13  L.  D.,  683),  in  which  it  was  sought  to  appro- 
priate several  mUes  of  river  front  by  the  construction  of  a  dam  across 
the  river.    The  Peuasco  is  a  river  flowing  perpetually,  and  furnishing 
water  to  the  adjacent  land  owners  for  domestic  use,  for  watering  ani- 
mals, and  for  irrigation  purposes  at  all  seasons  of  the  year. 

In  the  case  of  Colorado  Land  and  Beservoir  Company  (13  L.  D., 
681),  it  was  asked  that  certain  lake  beds  be  approved  as  reservoir 
sites,  and  it  was  said  in  the  decision  that  it  was  evidently  the  inten- 
tion of  Congress  to  encourage  the  much  needed  work  of  constructing 
ditches,  canals  and  reservoirs  in  the  arid  portions  of  the  country: 

Bat  it  ia  quite  clear  that  it  was  not  intended  that  a  person  or  corporation  could  by 
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canning  a  bonndary  line  around  a  nataral  lake  that  is  already  a  source  of  water  sup- 
ply thereby  become  the  proprietor  of  it.  ...  If,  howeyer,  these  so  called  lakes 
are  merely  depressions  in  the  surface,  which,  although  they  may  collect  water  in  the 
rainy  seaaon,  furnish  no  supply  in  summer,  there  can  be  no  good  reason  why  they 
should  not  be  utilized  as  reservoir  basins. 

This  principle  is  applicable  to  river  and  arroyo  beds  or  channels  as  to 
lake  beds.  The  adjoining  proprietors  cannot  be  injured  by  granting  a 
dry  channel  to  a  person  to  use  as  a  storage  for  water,  by  damming  it 
and  holding  the  spring  floods  until  they  are  needed  in  the  season  of 
drought.  The  record  shows  that  this  reservoir  is  some  distance  up  the 
Hondo  from  its  confluence  with  the  Pecos,  and  the  aflidavits  show  that 
along  this  portion  of  the  river,  while  it  carries  a  good  volume  of  water 
during  the  season  of  melting  snow  in  the  mountains  where  it  takes  its 
rise,  yet  the  bed  of  the  river  is  dry  during  a  large  portion  of  the  year, 
and  this  when  water  is  needed.  I  can  see  no  good  reason  why  this  por- 
tion of  the  river  bed  should  not  be  utilized  and  absorbed  in  a  reservoir 
along  the  space  sought  to  be  appropriated.  The  other  reservoir,  called 
the  "  distributing '^  reservoir  lies  in  township  No.  11  of  ranges  22  and 
23.  It  covers  an  area  of  2136.23  acres,  including  the  fifty  feet  outside 
the  water  line.  This  reservoir  also  covers  a  small  portion,  less  than  a 
mile,  of  the  Hondo  river.  The  initial  point  of  this  survey  is  in  the 
SE J  of  the  SWi,  Sec.  25,  at  the  north  end  of  the  dam,  being  N.  33o  27' 
W.,  1032  feet  from  the  south-east  corner  of  the  SW^  of  Sec.  25,  T.  11 
S.,  £>.  22  £!• 

These  reservoirs  appear  to  have  been  accurately  surveyed  and  noted, 
and  inasmuch  as  the  small  portions  of  the  river  included  are  of  that 
part  of  the  river  which  furnishes  no  water  of  any  service  to  the  people 
in  the  vicinity  during  the  dry  portions  of  the  year,  I  do  not  consider 
that  the  approval  of  these  maps  is  in  conflict  with  the  decisions  hereto- 
fore made  by  the  Department.  These  maps  of  the  reservoirs  are  there- 
fore approved  subject  to  all  existing  valid  rights. 

This  view  of  the  matter  appears  to  be  in  accordance  with  the  spirit 
of  joint  resolution  of  Congress,  approved  March  20,1888,  (25  Stat.,  618), 
and  the  provision  in  the  act  making  appropriations  for  sundry  civil 
expenses  of  the  government,  passed  March  2, 1889,  (25  Stat.,  939-961), 
relating  to  "reservoirs  for  the  storage  of  the  surplus  water,  which, 
during  the  winter  and  spring  seasons  flows  through  the  streams "  of 
the  Becky  Mountains. 
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BAILBOAD  GRANT-ABJUSTBCENT— ACT  OF  SEPTBBf BSB  SO*  1890. 

Northern  Paoifio  B.  B.  Go. 

The  Northern  Pacific  company  is  permitted  to  amend  it«  aeleotions  made  of  the 
moiety  to  be  retained  on  accoant  of  the  constr acted  branch  line  of  its  road,  from 
the  lands  within  the  common  limits  of  the  grants  made  for  its  main  «nd  branch 
line,  and  opposite  the  nnoonstructed  portion  of  the  main  line,  the  grant  for 
which  was  forfeited  by  the  act  of  September  29, 1890,  each  amendment  being 
necessary  for  the  protection  of  transferees  of  the  company,  and  not  operating  to 
increase  the  grant,  or  prejudice  the  interests  of  the  government,  or  the  rights 
of  other  parties. 

Beeretary  Smith  to  the  Oommissianer  of  the  Oeneral  Land  Office^  June  9j 

1893. 

I  have  again  before  me  the  application  by  the  Korthem  Paciflc  Bail- 
road  Oompany  to  amend  the  selections  made  of  the  moiety  to  be  re- 
tained on  accoant  of  the  constructed  branch  line  of  said  road,  from  the 
lands  within  the  common  limits  of  the  grants  for  its  main  and  branch 
lines,  and  opposite  the  unconstrncted  portion  of  the  main  line,  the 
grant  appertaining  to  which  was  forfeited  by  the  act  of  Congress  ap- 
proved  September  29, 1890  (26  Stat,  496). 

It  must  be  remembered  that  within  this  common  limit  the  oompany 
was  entitled  to  a  moiety  of  all  lands  within  the  common  limit  of  the 
two  grants,  on  accoant  of  the  constraction  of  its  branch  line.  This 
moiety  extended  to  all  the  lands,  bat  that  the  government  might  be 
able  to  dispose  of  its  moiety,  the  company  was  reqnired  to  select  an 
amoant  of  lands  within  the  common  limit  equal  to  one  half  the  common 
area  to  which  it  would  receive  full  title,  the  balance  to  remain  to  the 
United  States  subject  to  other  disposition  (11  L.  D.,  625).  In  selecting 
this  amount,  certain  restrictions  were  placed  upon  the  company :  that 
is,  that  they  take  the  alternate  odd  numbered  sections,  it  not  being  the 
purpose  to  permit  the  company  to  make  a  pick  of  the  lands. 

In  making  this  election,  the  company  took  generally  the  odd  sections 
designated  by  the  numbers  1,  5,  9,  etc,  but  certain  exceptions  were 
made,  in  order  to  protect  purchasers  from  the  company  of  portions  of 
the  remaining  odd  numbered  sections,  the  company  relinquishing  por- 
tions of  the  elected  sections,  equal  to  the  amount  covered  by  the  excep- 
tions, the  difference  being  adjusted  in  the  townships  in  which  the 
exceptions  occurred. 

This  was  tacitly  approved  by  this  Department,  and  restoration  or- 
dered of  the  remaining  lands,  the  same  to  be  opened  to  entry  upon  a 
certain  day  named  in  the  notice,  viz:  March  17, 1891. 

On  March  16, 1891,  the  day  preceding  that  set  for  opening  the  lands 
to  entry  under  the  forfeiture  act,  the  company  filed  in  the  North 
Yakima,  Wasliington,  laud  office,  an  application  to  amend  its  list  ot 
selections,  on  account  of  its  moiety  for  the  constructed  branch  line,  so 
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to  retain  about  13,000  acres  formerly  stirrendered — \iz :  portions  of 
sections  3,  7,  11,  etc.,  and  to  relinqnisli  an  equal  amount  from  the 
selected  sections,  viz:  1,  5,  9,  etc. 

The  basis  for  said  application  alleged  by  the  company  was,  that 
through  an  inadvertence  a  sale  made  to  the  Northern  Pacific  and 
Takima  Irrigation  Company,  on  the  17th  of  April,  1890,  was  over- 
looked, and  the  amendment  was  desired  in  order  to  protect  that  com- 
pany. 

Upon  the  following  day,  certain  parties,  about  fifty,  applied  to  make 
entries  of  portions  of  the  lands  in  question,  under  the  notice  of  restora- 
tion, and  when  advised  of  the  application  to  amend  filed  by  the  com- 
pany, they  protested  against  the  allowance  of  the  same,  alleging  bad 
faith  on  the  part  of  the  company  and  adverse  rights  in  themselves. 

After  a  full  consideration  of  the  matter  by  this  Department,  a  hear- 
ing was  directed,  in  order  that  the  facts  relative  to  the  alleged  sale  of 
these  lands  and  the  rights  of  the  adverse  claimants  might  be  fully  pre- 
sented for  the  consideration  of  this  Department.  At  this  hearing  all 
parties  were  represented,  and  after  a  ftill  consideration  of  the  testi- 
mony, the  local  officers  and  your  office  both  find  that  the  irrigation 
company, in  whose  interest  the  amendment  is  desired,  is  a  regularly 
organized  company,  independent  of  the  Northern  Pacific  liailroad 
Company;  that  the  alleged  sale  was  made  in  good  faith,  and  upon  the 
strength  thereof,  said  irrigation  company  has  ei^pended  a  large  amount, 
nearly  $300,000  in  work  upon  surveys  and  the  building  of  its  canal. 

There  can  be  no  question  that  the  United  States  might  hold  the  com- 
pany, and  thereby  its  transferees,  to  the  election  heretofore  made,  but 
it  would  seem  that  the  irrigation  company  is  entitled  to  the  equitable 
consideration  of  this  Department,  and  that  the  application  should  be 
allowed,- unless  the  granting  thereof  will  interfere  with  the  rights  of 
other  persons  or  of  the  United  States  in  the  premises. 

As  to  the  adverse  claimants'  rights,  the  Commissioner  reports  that 
only  six  have  performed  any  act  looking  to  a  settlement  upon  the  land, 
and  that  four  of  these  merely  cut  sage  brush,  or  made  a  small  clearing 
for  the  purpose  of  the  erection  of  a  house.  The  remaining  two  have 
built  houses  upon  the  land,  valued  at  $75. 

The  report  of  the  local  officers  states  that,  ^<  there  are  no  settlers  on 
the  land,"  consequently  the  applicants  are  not  in  a  position  to  urge  any 
particular  equity  in  themselves,  further,  I  am  of  the  opinion  that  they 
would  not  have  gained  any  rights  by  making  settlements  thereon  prior 
to  the  day  set  in  the  notice  of  restoration. 

It  is  true  that  the  negligence  on  the  part  of  the  railroad  company  led 
two  of  the  claimants  into  making  improvements  valued  at  $75.00  each, 
but  these  were  only  made  with  the  intention  of  securing  an  advantage 
over  other  intending  settlers,  and  I  can  see  no  good  reason  in  making 
exception  in  their  cases. 

From  your  report^  it  appears  that  one  H.  J.  Williams  was,  on  April 
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15, 1891,  allowed  to  make  homestead  entry  of  the  E.  ^  of  the  NW.  ^ 
and  lots  1  and  2,  Sec.  19,  T.  10  K,  B.  22  E.,  being  part  of  the  land  in 
question,  but  he  is  reported  to  have  made  no  improvements,  never  re- 
sided apon  the  land,  and  could  not  be  found  at  the  time  of  the  hear- 
ing. 

As  to  the  interest  of  the  XJnited  States,  the  Commissioner  rei>orts 
<^that  the  lauds  which  the  company  proposes  to  surrender  in  lieu  of 
them  are  in  their  natural  state  of  equal,  if  not  greater,  value."  It  will 
therefore  be  seen  that  to  grant  the  application  can  in  no  wise  interfere 
or  prejudice  the  rights  of  the  Unit^  States  or  of  other  parties;  while 
to  deny  the  application  must  result  in  great  loss  to  the  projectors  of 
this  canal  very  necessary  in  the  future  development  of  this  part  of  the 
country,  and  ultimately  to  those  persons  who  in  the  future  may  desire 
to  settle  upon  and  make  homes  in  the  portions  of  the  country  intended 
to  be  aided  by  the  furtherance  of  this  great  enterprise. 

The  company's  grant  is  in  no  wise  increased  thereby,  as  the  amount 
retained  under  the  selection  but  equals  the  area  originally  taken^ 
that  is,  one  half  of  the  common  area. 

I  have  therefore  decided  to  grant  the  application  to  amend  and  to 
reject  the  applications  offered  in  conflict  therewith;  also,  to  direct  the 
cancellation  of  Williams's  entry,  erroneously  allowed  during  tbe  pend- 
ency of  the  company's  application. 


PRACTrCE-REHEARIXG—KOTICE. 

TiENsvoLD  V.  Bell. 

An  applioation  for  a  rehearing,  made  by  a  contestee  who  satisfactoilly  showB  want  of 
notice  of  the  former  hearing,  and  a  meritorioas  defense,  shoald  not  be  rejected 
because  not  served  on  the  opposite  party ;  but  the  contestee  should  be  required 
to  serre  said  parity  with  notice  of  said  application. 

Becretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  OffieCy  June  % 

1893. 

James  D.  Bell  has  applied  for  an  order  directing  you  to  transmit  to 
the  Department  the  record  in  the  case  of  Ferdinand  E.  Tiensvold 
against  said  Bell,  involving  his  timber-culture  entry  for  the  ITW.  i  of 
Bee.  35,  T.  82  N.,  B.  41  W.,  Ghadron  land  district,  Nebraska. 

In  his  application  he  sets  forth  that  said  Tiensvold  instituted  contest 
against  his  timber-culture  entry,  on  the  allegation  of  failure  to  comply 
with  the  law  during  the  year  1891 ;  that  no  notice  of  said  contest  was 
ever  served  upon  him;  that  notice  was  published  in  the '^ Bushville 
.Standard,"  a  paper  printed  thirty  miles  from  the  land,  when  it  should 
have  been  published  in  the  <<  Gordon  Journal,"  within  ten  miles  of  the 
land ;  he  knew  nothing  of  the  contest  until  after  the  hearing  had  bees 
had,  and  decision  rendered  against  him ;  that  he  had  fully  complied 
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with  the  timber-oulture  law  daring  the  year  1891,  and  all  preceding 
years,  and  could  have  shown  that  such  was  the  fact  if  he  had  known 
of  the  trial.  His  application  is  sworn  to,  and  is  accompanied  by  the 
affidavits  of  numerous  witnesses  who  state  that  they  assisted  in  plow- 
ing said  land  and  planting  tree-seeds  upon  the  same  in  1891,  or  that 
they  were  cognizant  of  the  fact  that  such  work  was  done. 

The  defendant  applied  for  a  rehearing,  on  the  ground  that  due  service 
of  notice  of  the  hearing  had  not  been  made  upon  him,  and  that  if  oppor- 
tunity were  afiorded  him  he  could  show  that  he  had  fully  complied  with 
the  law.  This  application  was  refused.  Hence  this  application  for 
certiorari. 

One  of  the  grounds  upon  which  you  refused  his  application  for  a 
rehearing  was,  that  he  had  not  served  notice  of  said  application  upon 
the  contestant.  I  find  in  the  record  that  the  notice  of  this  apx>lication 
for  certiorari  has  been  properly  served. 

Under  the  circumstances  hereinbefore  set  forth,  and  in  view  of  the 
apx)ellant^s  allegation,  supported  by  his  corroborated  affidavit,  that  if 
he  had  received  notice  of  the  hearing  he  could  have  shown  that  he  had 
fully  complied  with  the  law,  the  proper  practice  on  your  part  would 
have  been  to  direct  him  to  serve  upon  the  opposite  party  notice  of  his 
application  for  a  rehearing.  Inasmuch,  however,  as  notice  of  the  mo- 
tion for  certiorari  has  been  served  upon  the  opposite  party,  in  which 
the  &cts  of  the  matter  have  been  fully  brought  to  his  attention,  and  as, 
from  the  facts  presented,  I  am  led  to  believe  that  an  iigustice  would  be 
done  the  defendant  by  the  cancellation  of  his  entry  as  ordered  by  your 
letter  of  July  20, 1892, 1  have  to  direct  that  the  record  in  the  case  be 
transmitted  to  the  Department  for  its  consideration. 


BAILROAB  GBANT-INDE^klNITT  SELECTION. 

FORTHERN   PAOIPIO  E.  R.  OO.  V.  RENIE  BT  AL. 

The  right  of  indemnity  selection  la  defeated  by  the  intervention  of  a  settlement  right 
or  entry,  after  revocation  of  the  indemnity  withdrawal  and  prior  to  such  selection. 

Secretary  Smith  to  the  OommiBsioner  of  the  General  Land  Office,  June  9^ 

1893. 

The  Northern  Pacific  Railroad  Company  has  appealed  from  your  deci- 
sion of  March  23, 1892,  rejecting  its  application  to  select  certain  tracts 
of  land  in  Olympia  land  district,  Washington,  as  indemnity  for  lands 
lost  within  its  primary  limits,  because  prior  to  such  application  on  the 
part  of  the  company  the  said  several  tracts  had  become  subject  to  the 
claims  of  settlers  and  entrymen  under  the  land  laws. 

The  following  are  the  tracts  applied  for,  together  with  the  respective 
claimants  therefor: 

Lots  3  and  4,  Sec.  7,  T.  20  N.,  E.  8  W.,  entered  under  the  homestead 


508  DECISIONS  RELATINQ  TO  THE   PUBUO  UlSDS. 

law  by  Edward  Benie,  Kovember  12^  1888,  commuted  to  cash  June  12, 

1800. 

•  •••••• 

[Description  of  twenty- six  entries  and  filings  omitted.] 
Those  lands  are  all  within  the  indemnity  limits  of  the  grant  to  said 
company,  the  withdrawal  for  which  was  revoked  Angast  13, 1887  (see 
Atlantic  and  Pacific  B.  B.  Oo.,  6  L.  D.,  84,  and  note  at  foot  of  decision). 
The  company  applied  to  select  these  tracts  I^ovember  10, 1891,  but, 
subsequent  to  the  revocation  of  the  order  of  withdrawal,  and  prior  to 
the  company's  application  to  select,  they  had  been  entered  and  settled 
ui>on  as  above  set  forth.  They  were,  therefore,  not  subject  to  the  com- 
pany's ri^ht  of  selection,  and  your  judgment  is  correct.  (See  page  91 
of  case  above  cited;  also  Central  Pacific  B.  B.  Oo.  v.  Dole,  8  L.  D., 
S55.) 


MINBBAIi  LiA3n>— PliACER  CliAIM-STONB  LANDS. 

Van  Doben  v.  Plested. 

Land  oontaiDing  ft  deposit  of  sandstone  of  a  superior  quality  for  building  and  cms- 
mental  purposes,  and  valuable  only  as  a  stone  quarry,  may  be  entered  as  s 
placer  claim  under  the  general  mining  laws. 

In  the  disposition  of  cases  before  the  local  office  the  register  and  receiver  shoold 
give  the  testimony  a  thorough  consideration,  and  set  forth  briefly  in  their  opin- 
ion the  facts  on  which  their  Judgment  is  based. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office^  June  9^ 

1893. 

The  land  involved  in  tbis  appeal  is  the  KE.  ^y  Sec.  14,  Tp.  33  S.,  B. 
64  W.,  Pueblo,  Colorado,  land  district. 

This  tract  was  formerly  covered  by  the  homestead  entry  of  one  Ore- 
scencio  Montoya,  and  the  same  was  contested  by  W.  A.  Van  Doren  and 
William  Plested.  The  former  filed  his  affidavit  April  1, 1888,  allegmg 
fraud  in  said  entry,  and  the  latter  averring  failure  to  comply  with  the 
law  in  the  matter  ot  residence  and  cultivation  on  the  part  of  the  entry- 
man,  and  that  the  land  was  more  valuable  for  a  stone  quarry  than  for 
agricultural  purposes.  This  affidavit  of  contest  is  alleged  to  have  been 
filed  in  the  latter  part  of  April,  1888. 

A  hearing  was  had,  and  the  case  finally  decided  by  the  Department 
September  26,  1889  (L.  and  E.,  18C,  p.  362),  wherein  the  concurring 
decisions  of  the  register  and  receiver  and  your  office  were  affirmed, 
holding  said  entry  for  cancellation  because  of  failure  to  comply  with 
the  homestead  law,  but  it  was  held  that: 

The  question  as  to  whether  the  land  is  mineral  and  subject  to  entry  under  the 
mineral  laws,  as  held  by  your  office;  is  not  passed  upon  in  this  decision.  Neither  of 
the  contestants  appeal  from  your  office  decision.  (In  deciding  the  case  you  found 
the  tract  **  to  be  mineral  in  character  and  subject  to  entry  under  the  mineral  laws.") 
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Sbonld  tbey,  or  either  of  them,  malce  application  to  enter  the  land,  the  question  ae 
to  its  character  and  the  preference  right  of  entry  as  hetween  them  will  then  he  pre- 
sented for  determination. 

The  local  officers  report  that  <^all  parties  were  notified  of  this  deci- 
sion by  registered  mail  October  16, 1889.'^ 
It  is  stated  in  this  same  report  that: 

The  records  of  this  office  ftirther  show  that  a  petition  of  Van  Doren's  was  filed 
prior  to  the  decision  of  the  local  officers,  praying  that  in  case  the  limd  was  decided 
to  he  mineral,  he,  heoanse  of  having  first  filed  application  to  contest,  he  allowed  a 
preference  right  to  enter  twenty  acres  of  the  tract  under  the  mineral  laws.  This 
was  dismissed  hy  the  Hon.  Commissioner,  as  no  preference  right  to  enter  analogous 
to  that  under  the  pre-emption,  is  known  under  the  mineral  laws. 

I  do  not  find  in  the  files^  however,  any  papers  referring  to  this;  hence, 
I  can  not  give  the  date. 

On  September  28^  1889,  William  Plested  filed  an  application  to  enter 
the  tract  as  placer  mining  ground,  the  same  having  been  located  as 
such  by  eight  different  persons,  in  April,  1888,  and  transferred  to  the 
applicant.  The  application  was  received  and  filed  in  the  local  office, 
and  publication  ordered  October  14  following,  as  required  under  the 
rules. 

On  December  14,  1889,  Van  Doren  filed  a  protest  against  Plested's 
application,  alleging  that  he  is  the  person  who  contested  Montoya's 
entry;  that  he  claims  the  right  to  enter  said  land  aa  a  homestead;  that 
the  land  is  more  valuable  for  agricultural  purposes  than  any  other; 
that  it  is  not  mineral  land;  that  Plested's  application  is  not  made  in 
good  faith,  but  for  the  purpose  of  de&auding  affiant;  that  the  various 
placer  locations  were  not  made  in  good  faith,  and  he  asks  that  a  hear- 
ing may  be  ordered  to  determine  the  character  of  the  land.  Accom- 
panying this  protest  was  his  application  to  enter  the  land  as  a  home- 
stead. 

It  is  stated  that  on  the  same  day  Frederick  Archibald  presented  his 
pre-emption  declaratory  statement  for  the  tract,  which  was  rejected, 
but  on  appeal  he  was  permitted  to  intervene;  also  that  "on  January  6, 
1890,  said  Plested  filed  his  homestead  application  for  said  tract,  alleg- 
ing settlement  October  12,1889;  this  application  was  filed  to  secure 
title  to  the  land,  should  it  be  adjudged  non  mineral."  I  do  not  find 
any  of  the  papers  in  connection  with  either  of  those  matters  in  the 
files. 

A  hearing  under  the  Van  Doren  protest  was  ordered,  and,  after 
service  on  the  defendant,  he  filed  a  motion  to  dismiss  the  protest,  on 
the  ground  that  the  issue  involved  had  been  adjudicated  in  the  case 
of  Van  Doren  v.  Men  toy  a.  The  local  officers  sustained  the  motion,  but 
on  appeal  it  is  stated  that  you  overruled  the  same  and  ordered  the  hear- 
ing to  proceed. 

By  stipulation  of  attorneys,  the  testimony  was  taken  beforie  the  clerk 
of  tiie  district  court,  at  Trinidad,  and  transmitted  to  the  local  office. 
In  rendering  their  decision  the  register  and  receiver,  after  reciting  the 
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facts  as  8ho\7n  by  the  records  of  their  office,  state  that  owing  to  insuffi- 
cient clerical  force,  they  are  compelled  to  do  the  clerical  work,  and— 

It  has,  therefore,  been  found  imposaible  foi  the  officers  personally  to  g^ive  the  time 
necessary,  to  examine  the  testimony  to  determine  tiie  preponderance  of  reliable  evi- 
dence upon  every  proposition  advanced  by  one  and  denied  by  the  other  or  to  exam- 
ine the  decisions  to  determine  the  weight  of  authority  upon  all  the  questions 
involved. 

Believing,  however,  that  delay  is  practically  a  denial  of  Justice,  we  decide  in  favor 
of  the  contestee,  upon  the  arguments  of  counsel,  together  with  memoranda  of  testi- 
mony by  the  contest  clerk,  and  recdnunend  that  mineral  application  No.  251  of  Wnu 
Fleeted  be  passed  to  patent. 

Van  Doren  appealed,  and  yon,  by  letter  of  Augnst  11, 1891,  reversed 
their  decision,  and  held  '^  that  said  tract  is  non-mineral  land,"  that  "it 
is  simply  a  qnarry  of  stone  for  general  building  purposes,  and  as  such 
not  subject  to  entry  under  the  mineral  land  laws."  You  also  decided 
that: 

Nothing  herein  is  to  be  construed  as  an  award  of  the  land  to  either  Van  Dorea, 
Plested,  or  Archibald,  under  the  agricultural  laws.  Their  respective  rights  wiU  have 
to  be  determined  hereafter  in  the  usual  manner. 

Plested  appealed,  assigning  as  error,  substantially,  that  your  deci- 
sion is  against  the  law. 

The  only  question  presented  by  the  record  is  as  to  the  character  of 
the  laud,  and  the  appeal  does  not  question  your  findings  of  fact,  but 
simply  claims  that  you  erred  in  deciding  that  the  case  of  ConHn  v.  Kelly 
{12  L.  D.,  1)  should  control  the  judgment  in  this. 

The  case  at  bar  is  almost  exactly  similar  in  all  essential  features  to 
that  of  McGlenn  v.  Wieubroeer  (15  L.  D.,  370).  The  lands  join;  the 
testimony  as  to  its  character  is  substantially  the  same,  in  some  instances 
the  same  witnesses  testified  in  both  cases.  In  that  case  a  distinction 
was  drawn  between  it  and  Conlin  v.  Kelly,  snpraj  and  it  was  decided 
that  the  rule  in  the  latter  could  not  control  in  this.  Hence,  it  is  only 
necessary  to  say  that  it  was  error  to  apply  the  doctrine  in  Conlin  i^. 
Kelly  to  this  character  of  cases. 

The  attempt  of  the  protectant  to  show  that  the  land  is  valuable  for 
agricultural  purposes  was,  in  my  opinion,  far  from  convincing.  It  is 
shown  that  the  land  is  on  a  mesa,  rising  abruptly  from  the  Purgatoire 
river  to  an  altitude  of  about  four  hundred  and  eighty  feet  above  fhe 
river,  and  that  the  elevation  of  the  mesa  above  the  so-called  low  lands 
of  the  tract  is  from  one  hundred  and  fifty  to  two  hundred  and  fifty  feet 
The  character  of  the  land  on  each  mineral  location  is  said  to  be  very 
steep  blufi's  at  the  edge  of  the  mesa  from  ten  to  sixty  feet  in  height, 
below  which  is  a  talus  of  debris  extending  to  the  low  land.  The  per- 
pendicular bluffs  are  composed  of  massive  sandstone,  in  stratified  lay- 
ers, from  fifty  to  sixty  feet  in  thickness.  The  talus,  upon  which  it  is 
claimed  vegetation  grows,  is  composed  of  earth  with  stones  of  various 
sizes,  chiefly,  however,  of  decomposed  sandstone  lying  upon  shale.  The 
estimate  of  the  various  witnesses  as  to  the  amount  of  land  that  could, 
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under  favorable  circumstances,  be  cultivated  varies  from  two  acres  to 
sixty,  but  I  tUnk  a  fair  preponderance  of  the  evidence  shows  that  it 
would  not  exceed  eight.  Kone  of  it  has  ever  been  cultivated  and  cer- 
tain it  is  that  it  can  not  be  without  irrigation,  and  I  am  satisfied  from 
the  testimony  that  it  is  a  practical  impossibility  to  ever  successfully 
convey  water  upon  the  tract.  And  I  think  it  is  proved,  by  witnesses 
who  have  been  engaged  in  the  stock  business  in  that  vicinity  for  from 
ten  to  thirty  years,  that  it  possesses  no  value  as  a  stock  range  in  its 
present  condition,  and,  granting  that  water  could  be  found  on  or  con- 
veyed to  it  for  stock  to  drink,  I  think  the  area  that  could  be  grazed  is 
so  smaU  as  to  be  wholly  profitless. 

On  the  other  hand,  it  is  indisputably  shown  that  the  sandstone  is  of 
a  superior  quality  for  building  and  ornamental  purposes,  and  as  such 
is  extensively  utilized,  and  that  the  land  as  a  matter  of  fact  is  only 
valuable  for  a  stone  quarry.  Therefore,  following  the  rule  announced 
in  McOlenn  v.  Wienbroeer,  supra^  it  was  error  in  not  permitting  it  to 
be  patented  as  a  placer. 

Your  judgment  is  therefore  reversed. 

I  can  not  close  this  case  without  calling  your  attention  to  the  lax 
manner  in  which  the  local  officers  arrived  at  their  judgment.  It  mat- 
ters not  that  they  may,  by  accident  or  chance,  Lave  arrived  at  a  proper 
conclusion  in  deciding  the  case.  The  fact  that  they  admit,  in  the  tiace 
of  their  peremptory  instructions,  that  they  did  not  examine  the  testi- 
mony to  ascertain  the  facts  disclosed  is  a  practice  too  reprehensible  in 
its  nature  to  be  passed  over  in  silence. 

Eule  37  (Eules  of  Practice)  says : 

The  register  and  receiver  will  be  oarefal  to  reach,  if  possible,  the  exact  condition 
and  status  of  the  land  inyoived  by  any  contest,  and  wiU  ascertain  all  the  facts 
having  any  bearing  npon  the  rights  of  parties  in  interest. 

This  rule  applies  specifically  to  trials  had  before  them.  Subdivision 
4  of  rule  35,  in  regard  to  oral  testimony  taken  before  other  officers,  as 
in  this  case,  provides : 

On  the  day  set  for  hearing  at  the  local  office  the  register  and  receiver  will  exam- 
ine the  testimony  taken  by  the  officer  designated,  and  render  a  decision  thereon 
in  the  same  mannor  as  if  the  testimony  had  been  taken  before  themselyeB. 

Eule  51  prescribes: 

Upon  the  termination  of  a  contest,  the  register  and  receiver  wiU  render  a  Joint 
report  and  opinion  in  the  case,  etc. 

These  rules  clearly  and  unmistakably  require  the  local  officers  to 
examine  the  testimony  in  all  cases  where  it  is  necessary,  in  order  that 
they  may  render  an  intelligent  judgment  on  the  facts  disclosed.  They 
are  required  to  write  an  opinion  in  the  case.  To  enable  one  to  do  this 
certainly  requires  a  familiarity  with  the  evidence,  and  to  render  a  judg- 
ment without  such  a  knowledge  is  a  travesty  upon  justice.  The  mani- 
fest injustice  of  such  a  practice  is  too  patent  for  discussion.  In  mat- 
ters of  fact  within  their  jurisdiction,  the  judgment  of  the  register  and 
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receiver  is  binding  upon  the  parties  subject  to  attack  only  by  appeal. 
Tliey  should  therefore  give  the  testimony  in  all  cases  such  thorough 
consideration  as  will  aid  them  in  arriving  at  a  conclusion,  and  the  facts 
upon  which  they  base  their  judgment  should  be  briefly  set  out  in  their 
opinion.  This  is  for  the  double  puri)ose  of  enabling  the  appellant  to 
intelligently  prosecute  his  appeal  and  the  appellate  tribunal  to  have 
the  benefit  of  the  opuiion  of  the  examining  court.  It  has  become  a 
well  established  rule  in  this  Department  that  the  concurring  decisions 
of  the  local  officers  and  the  Oommissioner  on  questions  of  fact  shall 
prevail,  or,  at  least,  have  great  weight,  in  the  consideration  of  all 
appeals  in  this  office.  If  the  practice  of  the  Pueblo  office,  as  quoted 
above,  were  to  prevail  in  the  local  offices,  it  would  destroy  the  effi- 
ciency of  this  rule. 


HOMESTEAD-SECOND  ENTBT. 

John  Feundt. 

The  amendment  of  section  2289  R.  S.,  by  section  6^  act  of  Msroh  8, 1891,  does  operate 
to  confer  the  right  to  make  a  second  homestead  entry  upon  one  who  had  thereto- 
fore entered  a  quarter  section  of  public  land,  under  the  homestead  laws 

First  Assistant  Secretary  SimSj  to  the  Commissioner  of  ^  General  Land 

Office^  Jwne  5, 1693. 

John  Frundt  has  appealed  from  your  decision  of  January  7, 1892,  sus- 
taining the  action  of  the  local  officers  in  rejecting  his  application  to 
make  homestead  entry  of  the  SE.  i  of  Sec.  G,  T.  129,  B.  49,  Fargo  land 
district,  !North  Dakota. 

The  rejection  was  ba«ed  upon  the  facts,  (1)  that  he  had  before  per- 
fected a  homestead  entry;  (2)  that  the  tract  he  applied  to  enter  is  em- 
braced in  the  prior  homestead  entry  of  one  Wiley  Marsh. 

His  appeal  is  based  upon  the  contentibn  that  the  5th  section  of  the 
act  of  M  arch  3, 1891, "  To  repeal  timber  culture  laws,  and  for  other  pur- 
poses," so  amended  section  2289  of  the  Bevised  Statutes  as  to  permit 
him,  notwithstanding  he  has  perfected  one  homestead  entry,  to  make 
another. 

An  examination  of  said  section,  as  amended,  shows  that  it  confers 
no  rights  in  addition  to  those  granted  by  the  original  section.  Ibe 
only  provision  added  by  the  amendment  is: 

Bat  no  person  who  is  the  proprietor  of  more  than  one  hundred  and  sixty  acres  of 
land  in  any  State  or  Territory  shall  acquire  any  right  nnder  the  homestead  law. 

This  is  a  limitation  of  the  homestead  right,  and  not  an  enlargement 
of  it.  Some  persons  who  might  have  made  homestead  entry  under  the 
original  section  are  disqualified  from  so  doing  under  the  section  as 
amended^  but  nobody  who  was  disqualified  under  the  original  section, 
has  such  disqualification  removed  by  the  amended  section.    By  both 
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the  original  and  the  amended  section,  a  qualified  settler  was  declared 
<<  entitled  to  enter  one  quarter  sectiouj  or  a  less  quantity,  of  anappro- 
priated  public  land."  The  apx>ellant  has  entered  <<  one  quarter-section 
of  public  land  " — and  his  application  to  make  another  homestead  entry 
-was  properly  rejected. 
Your  decision  is  afBrmed. 


APPLICATIOK  FOB  SFKVBT    APPEAL    ADVBBSB  CLAIM. 

E.  Y.  Bbasheabs  et  al. 

It  Ib  a  disoretionary  matter  with  the  Laud  Department  whether  the  pablie  mnreys 
shall  be  extended  over  a  specific  tract  of  land;  and  an  appeal  will  not  lie  from 
the  Commissioner's  refusal  to  allow  an  application  for  snch  action. 

An  application  for  survey  should  not  be  considered  In  the  absence  of  notice  to  ad- 
Terse  claimants. 

First  Asifistant  Secretary  Sims  to  tJie  Commissumer  of  the  Oeneral  Land 

Officej  June  lOj  1893. 

I  am  in  receipt  of  your  letter  of  Octob^  1, 1892,  transmitting  certain 
papers  filed  by  E.  Y.  Brashears,  J.  G.  Albritton  and  T.  J.  Brashears,  in 
the  land  office  at  Oreensburg,  Louisiana,  among  which  is  an  appeal  by 
said  parties  fSrom  your  decision  of  July  30,  1892,  refusing  to  direct  a 
survey  over  certain  lands  in  said  district. 

It  appears  from  the  papers  before  me,  that  the  persons  above  named 
applied  to  have  the  lines  oi  the  government  survey  extended  over  a 
tract  of  land,  designated  as  section  '<  43,"  of  T.  5  S.,  B.  3  E.,  in  said 
Oreensburg  land  district,  and  that  on  June  13, 1876,  your  predecessor 
refected  said  application  because  said  land  had  been  segregated  by  a 
survey  of  a  private  grant. 

Ko  api>eal  was  taken  from  this  action,  but  on  June  24,  1892,  the 
attorney  of  the  parties  applied  to  the  surveyor  general  of  Louisiana 
for  an  extension  of  the  lines  of  the  public  survey  over  the  tract,  in 
disregard  of  said  decision.  The  surveyor  general  transmitted  this 
application,  and  certain  affidavits  of  the  parties,  to  your  office,  and 
recommended  the  granting  of  the  application,  which  asked  to  have  the 
survey  of  the  private  grant  "  obliterated  from  the  face  of  the  township 
map".  They  aver  in  their  affidavits,  in  support  of  the  application, 
that  they  are  settlers  on  the  land,  and  that  it  is  unsurveyed,  etc. 
They  ^o  not  mention  any  adverse  claimant,  but  there  appears  with 
the  papers  a  survey  made  by  a  deputy  surveyor,  and  approved  by 
the  surveyor  general  of  Louisiana,  of  this  land,  which  said  survey 
states  on  the  plat  that  it  was  made  "  in  favor  of  Robert  Sibley,  under 
John  Albritton."  There  also  appears  a  "Patent  Certificate,  No.  66," 
issued  to  Robert  Sibley. 

There  is  a  paper,  showing  a  transfer  to  Thomas  Green  Davidson, 
frewu  Sibley,  of  the  land  m  controversy,  from  all  of  which  it  appears 
12771— VOL  16 33 
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that  there  is  an  adverse  claimant  for  the  land.    Were  all  that  is 
claimed  by  the  appellants,  true,  they  have  no  ground  of  appeal. 

It  is  a  discretionary  matter  with  the  Land  Department  whether  it 
will  survey  the  land  or  not.  In  a  matter  entirely  within  the  discretion 
of  the  Commissioner  of  the  General  Land  Office,  appeal  wiU  not  lie 
from  a  ruling  or  refusal  to  act.  See  case  of  Gteorge  K.  Bradford  (4  L. 
D.,  269-270)  iNot  only  so,  but  in  the  matter  before  me,  no  adverse 
claimant  has  been  notified  of  the  application,  or  of  the  appeal,  and 
according  to  the  statements  of  the  appellants  they  have  no  complaint 
against  any  one,  and  have  presented  no  issue  to  be  tried  or  determined. 

Your  decision  does  not  deprive  them  of  any  existing  valid  right, 
nor  deny  them  any  legal  right,  therefore  they  have  no  ground  of 
appeal,  and  their  attempted  appeal  is  dismissed. 


OOirrBST    KBLTNQUISHMBNT— PBEFBBSNCB  BIGHT. 
OUNinNGHAM  V.  LONGLBT. 

A  xelinqaishinent  of  aa  entry  under  contest^  and  the  intervening  'entry  of  a  third 
party,  will  not  defeat  the  preferred  right  of  a  Baceessfhl  contestant. 

A  Baooesafol  contestant  who  tenders  aU  the  fees  required  by  the  local  office  at  the 
time  he  applies  to  enter,  loses  no  right,  that  can  be  taken  advantage  of  by  an 
intervening  entryman,  if  the  amount  of  such  tender  is  less  than  the  legal  fees. 

First  A8s%8ta/nt  Secretary  Siin$  to  the  OommisHaner  of  ihe  Qenerai  Ixmi 

Office^  June  10^  1893. 

On  April  20, 1886,  Mary  B.  Stokes  made  homestead  entry  (So.  3678) 
for  the  K  i  of  the  NE.  iy  the  S  W.  ^  of  the  SB.  i,  and  the  SW.  i  of  the 
SE.  i  of  Sec.  24,  T.  22  K,  B.  2  E.,  M.  D.  M.,  at  Marysville,  Oalifoniia. 

On  June  7, 1886,  Albert  Cunningham  filed  an  affidavit  of  contest 
against  said  entry  alleging  abandonment.  That  case  came  by  appeal 
to  this  Department,  and  was  decided  April  16, 1890  (onreported),  in 
favor  of  the  contestant.  By  your  letter,  of  April  26, 1890,  to  the  local 
officers,  they  were  notified  of  said  decision,  the  cancellation  of  said 
entry,  and  that  Cunningham  was  allowed  a  preference  right  of  entry. 
This  letter  was  received  by  the  local  officers  on  May  1, 1890,  when  they 
notified  Cunningham  and  Stokes  of  its  contents,  and  that  the  former 
would  be  allowed  the  usual  time  to  enter  the  land. 

On  April  30, 1890,  Alexander  P.  Longley  filed  in  the  local  office  the 
relinquishment  of  said  Mary  B.  Stokes  to  the  land,  and  at  the  same 
time  he  was  allowed  to  make  homestead  entry  (So.  4234)  for  the  same, 
subject  to  the  preference  right  of  Cunningham. 

On  May  14, 1890,  said  Cunningham  appeared  at  the  local  office^ 
claimed  his  preference  right,  and  offered  to  make  homestead  entry  of 
said  land,  in  pursuance  of  the  preference  right  which  had  been 
awarded  to  him.    His  application  papers  to  make  such  entry  were 
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d.aly  made  out,  and  he  then  and  there  tendered  to  the  register  and 
offered  to  pay  all  fees  that  might  be  due  from  him  in  the  matter  of 
exercising  his  preference  ri^ht,  or  that  the  register  might  require  from 
bim,  and  at  the  request  of  the  register  he  then  and  there  showed  him 
the  amount  of  $21,  which  was  all  the  register  requested  him  to  show. 
The  register  then  declined  to  receive  the  same,  and  told  Cunningham 
that  no  fees  would  be  required  of  him  until  he  was  permitted  to  make 
his  entry.  Ounningham  had  not  then  paid  the  fee  of  one  dollar  for 
the  cancellation  of  the  entry  of  said  Stokes.  Said  fee  had  not  been 
demanded  of  him,  and  he  had  never  refused  to  pay  it.  On  June  13, 
1890,  he  sent  the  sum  of  one  dollar  to  the  receiver  in  payment  of  said 
fee,  which  has  remained  in  the  custody  of  the  receiver,  subject  to  the 
cancellation  of  Longley's  entry. 

On  said  May  14, 1890,  the  local  officers  addressed  a  written  notice  to 
said  Longley,  reciting  the  facts,  and  requiring  him  to  appear  before 
them  on  June  20, 1890,  and  show  cause  why  his  entry  should  not  be 
canceled,  and  Cunningham  be  allowed  to  make  entry  for  said  land. 
This  notice  was  served  on  Longley  May  15, 1890, 

On  May  20,  1890,  L.  C.  Granger,  the  said  register,  died,  and  the 
vacancy  in  said  office  thus  caused  was  not  filled  on  June  20,  1890,  the 
date  appointed  for  said  hearing,  and  no  further  proceedings  took  place 
under  said  situation. 

On  June  18, 1890,  the  attorney  for  Longley  presented  a  written  motion 
to  dismiss  said  citation  issued  on  May  14, 1890,  but  as  said  office  of 
register  was  still  vacant,  said  motion  was  not  filed  until  July  18, 1890, 
when  said  vacancy  had  been  filled. 

On  August  13, 1890,  the  local  officers  issued  a  new  citation  to  said 
Longley,  ordering  him  to  appear  before  them  on  October  6, 1890,  and 
show  cause  why  his  said  entry  should  not  be  canceled,  ^'  as  having  been 
erroneously  made  in  derogation  of  the  preference  right  of  Albert  Cun- 
ningham." 

On  October  6, 1890,  the  parties  appeared,  and  the  attorney  for  Long- 
ley  renewed  the  motion  to  dismiss,  filed  July  18, 1890,  and  the  parties 
agreed  upon  a  statement  of  facts,  which  is  substantially  embodied  as  a 
part  of  the  foregoing  recital.  A  letter  of  the  late  register,  dated  May 
16, 1890,  addressed  to  the  attorney  of  Cunningham,  was  put  in  evi- 
dence. 

On  October  31, 1890,  the  local  officers  recommended  that  Longley's 
entry  be  canceled,  and  that  Cunningham  be  permitted  to  exercise  his 
preference  right  of  entry. 

On  appeal,  by  letter  of  March  21, 1892,  you  affirmed  their  decision, 
and  held  the  entry  of  Longley  for  cancellation. 

An  appeal  has  been  taken  to  this  Department. 

The  relinquishment  of  Stokes  was  filed,  and  the  entry  of  Longley  was 
made  fourteen  days  after  the  decision  of  this  Department  in  favor  of 
Cunningham  in  his  contest  against  Stokes  and  one  day  before  the  ar- 
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rival  of  the  notice  of  that  decision  at  the  local  office.  Under  these  cir- 
cumstances such  relinquishment  and  entry  could  not  defeat  Cunning- 
ham's preference  right  of  entry.  Pike  v.  Atkinson  (11  L.  D.,  65); 
Gardner  v.  Spencer  (10  L.  D.,  398). 

Cunningham  appeared  at  the  local  office  and  claimed  his  preference 
right  within  the  statutory  period  of  thirty  days  after  notice  of  said 
decision  ordering  the  cancellation  of  Stoke's  entry.  He  was  entitled 
therefore  to  the  exercise  of  a  pre^rence  right  of  entry,  under  the  sec- 
ond section  of  the  act  of  May  14, 1880  (21  Stat.,  140). 

Inasmuch  as  Longley's  entry  was  then  erroneously  upon  the  record, 
it  was  necessary  to  clear  the  record  of  that  entry  before  Cunningham 
could  be  allowed  to  make  entry,  and  the  local  officers  took  the  proper 
course  in  citing  Longley  to  appear  and  show  cause  why  his  entry  should 
not  be  canceled,  and  that  of  Cunningham  allowed.  Conly  v.  Price  (9 
L.  D.,  490,  493) ;  Boorey  v.  Lee  (6  L.  D.,  643). 

The  second  section  of  the  act  of  May  14, 1880,  provides  that  the  reg- 
ister of  a  local  office  <^  shall  be  entitled  to  a  fee  of  one  dollar  for  the 
giving  of  such  notice  ^  of  the  cancellation  of  an  entry,  but  does  not 
specify  when  said  fee  shall  be  paid;  neither  does  the  circular  of  August 
13, 1886  (5  L.  D.,  569).  Inasmuch  as  Cunningham  was  ready,  when 
notified  of  the  cancellation  of  Stokes'  entry,  to  pay  all  fees  that  should 
be  demanded  of  him,  and  actually  paid  the  said  fee  of  one  dollar  on 
June  18, 1890,  before  the  citation  issued  under  which  the  present  pro- 
ceedings have  taken  place,  neither  the  government  nor  Longley  have 
any  reason  to  complain.  As  he  could  not  make  the  entry  awarded  to 
him  until  Longley's  entry  was  canceled,  he  was  not  called  upon  to  ten- 
der any  more  fees  for  making  an  entry  which  it  was  impossible  for  him 
then  to  make  than  the  amount  which  he  did  tender,  and  which  the  local 
officers  told  him  was  sufficient.  If  he  tendered  one  dollar  short  of  the 
proper  amount,  as  contended,  he  can  make  that  up  when  he  is  allowed 
to  actually  enter  the  land.  He  should  not.  be  made  to  suffer  for  the 
inadvertence  of  the  local  officers.  If  the  government  gets  the  legal 
fees  at  the  time  when  an  entry  is  made,  it  gets  all  that  it  is  entitled  to 
have,  and  at  the  time  they  become  due.  The  proper  fees  to  be  paid 
will  be  a  matter  for  a^ustment  between  the  officers  of  the  government 
and  Cunningham  when  the  latter  makes  his  entry,  and  it  will  be  a  mat- 
ter in  which  Longley  will  then  have  no  special  concern.  The  latter's 
entry  should  be  canceled,  and  that  of  Cunningham  should  be  allowed. 

Your  judgment  is  affirmed* 
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PBE-EMPTION  SETTIiEMKNT— TRANSMUTATION. 

Edwabd  Engstsb. 

The  right  of  a  pre-emptor  who  initiates  a  claim  by  settlement  prior  to  the  passage 
of  the  act  of  March  2, 1689,  to  transmnte  under  section  2,  of  said  act,  is  not 
defeated  by  the  fact  that  his  declaratory  statement  erroneously  shows  his  set- 
tlement to  hare  been  made  after  the  passage  of  said  act. 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  the  General  Land 

Offieey  June  13^  1893. 

Edward  Engster  has  api>6aied  from  your  decision  of  July  8, 1892^ 
rejecting  his  application  to  transmnte  into  a  homestead  entry  his  pre- 
emption filing  for  the  SW.  ^  of  8ec.  30,  T.  U  S.,  B.  37  W.^  Wa-Keeney 
land  district,  Kansas. 

The  ground  of  your  rejection  was  that  he  had  already  had  the  bene- 
fit of  one  homestead  entry,  and  that  his  pre-emption  filing,  having  been 
made  after  the  passage  of  the  act  of  March  2, 1889^  could  not  be  changed 
to  a  homestead  entry  under  said  act. 

The  proviso  to  the  second  section  of  the  act  of  March  2, 1889  (25  Stat., 
854),  says: 

That  all  pre-emption  settlers  npon  pnblio  lands,  ^rhose  claims  have  been  initiated 
prior  to  the  passage  of  this  act,  may  change  snoh  entries  to  homestead  entries,  and 
proceed  to  perfect  their  titles  to  their  respective  claims  under  the  homestead  law, 
notwithstanding  they  may  have  heretofore  had  the  benefit  of  such  law. 

The  appellant  files  a  corroborated  affidavit,  setting  forth  that  when 
he  executed  his  declaratory  statement  he  was  asked  when  he  settled  on 
the  land;  that,  ^^not  knowing  that  it  would  make  any  difierence  as  to 
his  rights  in  the  premises,''  he  answered,  on  the  9th  of  May,  1889;  that 
in  fact  he  made  settlement  upon  and  had  resided  on  the  land  since 
January  28, 1889,  and  had  improved  said  land,  by  building  a  house  and 
in  other  ways,  to  the  value  of  not  less  than  one  hundred  and  twenty- 
five  dollars,  prior  to  March  2, 1889 — at  which  date  he  was  residing  on 
the  tract;  that  at  the  date  of  executing  said  affidavit  he  is  still  resid- 
ing on  the  land,  and  has  placed  thereon  permanent  and  substantial 
improvement  of  a  value  of  not  less  than  four  hundred  and  fifty  dollars; 
and  he  asks  to  be  allowed  to  correct  his  pre-emption  application  so  that 
it  will  correspond  with  the  facts  as  set  forth  in  said  affidavit.  The 
question  at  issue  is,  whether  this  can  be  permitted. 

This  Department  has  repeatedly  held  that  "  a  pre-emptor  is  not  es- 
topped from  proving  that  his  settlement  was  made  at  a  different  and 
earlier  date  than  that  alleged  in  his  declaratory  statement"  (Northern 
Pacific  R.  R.  Co.  v.  Stuart,  11  L.  D.,  143,  and  cases  therein  cited;  same 
against  Sales,  12  L.  D.,  299). 

A  case  very  nearly  similar  to  the  one  now  under  consideration  was 
that  of  Lewis  Jones  (reported  in  12  L.  D.,  361).  Jones  alleged  settle- 
ment on  the  2d  of  March,  1889, — the  day  of  the  passage  of  the  act  per- 
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mittmg  the  transmntation  of  pre-emption  filings  to  homestead  entries 
in  cases  where  a  pre-emption  claim  had  been  duly  initiated  prior  to  the 
passage  of  said  act.  Therein  the  Department  held  that  it  was  compe- 
tent for  Jones  to  prove  settlement  prior  to  the  day  alleged  in  his  pre- 
emption application,  and  he  was  permitted  to  correct  the  date  of  his 
settlement  firom  March  2,  to  Febmary  27, 1889. 

In  the  case  at  bar,  it  appears  to  be  clearly  shown,  by  the  affidavit  of 
the  applicant  and  six  corroborating  witnesses,  that  he  settled  upon  the 
land  in  January,  1889,  and  has  ever  since  resided  npon  and  improved 
the  same.  He  should  therefore  be  permitted  to  amend  his  application 
accordingly;  and  as  his  pre-emption  right  was  ^^initiated"  by  Us  set- 
tlement so  made  prior  to  the  i>a8sage  of  the  act  repealing  the  pre-emp- 
tion law,  he  shonld  be  permitted  to  transmute  his  pre-emption  filing  into 
a  homestead  entry  under  the  second  section  of  said  act  of  March  2, 
1889. 

Your  decision  is  reversed* 

CONXTRMATIOK-SBOTION  7,  ACT  OF  MABCH  8,  1801. 

Whitney  v.  Qbiffith  et  al. 

The  confirmatioxi  of  an  entry  nnder  seoUon  7,  sot  of  March  8, 1891,  for  the  benefit  of 
one  who  in  good  faith  bays  the  land  prior  to  March  1, 1888,  is  not  affected  by 
the  jfoct  that  the  final  deed  correctly  describing  the  land  was  not  execnted  until 
after  said  date. 

Firtt  Assistant  Secretary  Sims  to  the  Commissioner  of  the  General  Land 

Office^  June  15 j  1893. 

I  have  examined  the  record  in  the  appeal  of  E.  0.  Whitney  from 
your  decision  of  May  12, 1892,  confirming  the  pre-emption  cash  entry 
of  Evan  J.  Griffith,  for  lots  1,  2  and  3,  tiie  SW.  i  of  the  NB.  i  and  the 
W.  i  of  the  SE.  4,  Sec.  18,  T.  24  K,  B.  5  E.,  Seattle,  Washington, 
under  section  7  of  the  act  of  March  3, 1891  (26  Stat,  1095). 

Griffith  entered  said  land  AprU  4,  1885.  November  15,  1889,  hifl 
entry  was  suspended  by  direction  of  your  office  and  claimant  required 
to  furnish  an  additional  non-aUenation  affidavit. 

Griffith  could  not  be  found,  but  J.  W.  Edwards  and  Heniy  B.Loomis, 
transferees,  both  made  affidavits  that  the  land  had  not  been  alienated 
prior  to  the  issuance  of  final  certificate.  At  the  same  time  (January 
24, 1890),  the  local  officers  forwarded  to  your  office  an  abstract  of  title 
showing  that  on  May  20, 1885,  Griffith  conveyed  a  certain  portion  of 
his  entry,  contaLning  59.60  acres,  described  by  metes  and  bounds,  to 
Henry  B.  Loomis,  and  that  on  February  17, 1888,  he  conveyed  the  le- 
maining  portion  to  Morgan  J.  Garkeek. 

In  the  deed  to  Oarkeek  the  land  is  described  as  in  township  25.  To 
correct  this  mistake,  the  entryman  executed  and  delivered  another  deed 
correctly  describing  said  land.  This  last  deed  was  not  executed  until 
June  30, 1888. 
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On  January  15, 1890,  E.  0.  Whitney  filed  a  verified  protest  against 
the  issuance  of  patent  on  said  entry,  alleging  that  Griffith  had  never 
established  a  residence  on  the  land,  and  had  taken  the  same  not  for  his 
own  use,  but  for  speculative  purposes;  that  he  had  entered  into  an 
agreement  to  sell  the  same  prior  to  making  final  proof,  and  had  received 
a  part  of  the  purchase  money  prior  to  such  proof.  At  the  time  of  filing 
this  protest,  he  also  applied  to  make  homestead  entry,  and  asked  a 
hearing  to  establish  the  charges  in  his  protest. 

Hearing  was  ordered  and  commenced  on  fTovember  25, 1890. 

The  local  officers  found  that  the  entry  was  sold  to  bona  fide  pur- 
chasers prior  to  March  1, 1888,  and  recommended  that  the  entry  be 
confirmed  under  section  7  of  the  act  above  cited. 

By  your  letter  you  affirmed  their  action,  and  Whitney  has  appealed 
to  this  Department. 

I  do  not  find  anything  in  the  testimony  going  to  show  that  the  entry 
was  made  in  the  interest  of  another,  nor  that  there  was  any  sale  or 
contract  to  sell  it  prior  to  final  proofl  For  do  I  find  anything  to 
impeach  the  bona  fides  of  the  two  purchasers,  Loomis  and  Edwards. 

Oounsel  for  Whitney  insist  that  because  the  final  deed  correctly 
describing  the  land  was  not  made  to  Oarkeek  until  June  30, 1888,  his 
purchase  and  that  of  Edwards  from  him  can  not  be  confirmed  under 
said  act  of  March  3, 1891. 

•  This  contention  can  not  be  sustained.  The  land  was  sold  to  Oarkeek 
February  17, 1888,  but  in  making  out  the  deed  the  land  was  misde- 
scribed.  That  is  to  say,  the  land  he  actually  sold  was  in  township  24, 
but  the  deed  of  conveyance  described  it  as  in  township  25.  If  Orifflth 
had  reftised  to  correct  the  deed,  or  to  execute  another  correctly  describ- 
ing the  land  sold,  can  it  be  doubted  that  a  court  of  equity  would  have 
reformed  the  deed  upon  showing  that  through  mistake  the  land  had 
been  wrongly  described  t 

Such  actions  are  of  so  frequent  occurrence  in  courts  of  equity  that  a 
reference  to  authorities  is  deemed  unnecessary.  Such  deed  when 
reformed  takes  effect  as  of  the  date  when  executed,  so  a  deed  made  to 
correct  a  mistake  in  a  former  deed  is  not  a  new  conveyance,  but  is 
regarded  in  law  as  corrective  of  the  former  conveyance,  and  the  title  so 
perfected  takes  effect  as  of  the  date  of  the  original  deed. 

A  deed  is  but  evidence  of  title,  and,  if  through  a  mistake  a  transfer 
of  title  to  real  property  is  incorrectly  evidenced  by  the  deed  of  convey- 
ance,  it  may  always  be  corrected  by  a  subsequent  properly  executed 
deed. 

There  is  no  rale  better  foaaded  in  law,  reason  and  conyenienoe  than  this :  that  all 
the  several  parts  and  ceremonies  necessary  to  complete  a  conveyance  shall  be  taken 
together  as  one  act  and  operate  from  the  snbstantial  part  by  relation.  (Craise  on 
Beal  Property,  Vol.  6,  page  510.) 

As  to  the  other  point  raised  by  counsel  for  Whitney,  that  entries  can 
not  be  confirmed  in  the  hands  of  bona  fide  purchasers,  when  protests  or 
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contests  were  pending  on  March  3, 1891,  date  of  the  act,  it  is  enough 
to  say  that  the  instructions  and  decisions  of  the  Department  are  to  the 
contrary.  Such  protest  or  contest  will  defeat  confirmation  under  the 
proviso  to  section  7,  but  not  under  the  body  of  it.  Axford  v.  Shanks, 
13  L.  D.,  292. 

The  conveyance  having  been  made  prior  to  March  1, 1888,  it  comes 
within  the  provisions  of  section  7  of  the  act  cited,  and  the  entry  must 
be  confirmed. 

The  decision  appealed  firom  is  afiftrmed. 


PBS-EKPTION-STNAIi  PBOOF-NOTICB* 

Obsasy  V.  Hamilton. 

Pabllsbed  notioe  of  intention  to  make  pre-emption  entry  of  » tract  on  a  d«y  named, 
operates  to  save  the  rights  of  the  pre-emptor,  daring  the  period  ao  fixed,  as 
against  the  intervening  adverse  claim  of  a  homesteader. 

First  Assistant  Secretary  8ims  to  the  Oammissioner  of  ike  Oe9^eral  Land 

Offiee,  June  15  j  1693. 

On  April  11, 1889,  Henry  Hamilton  filed  his  declaratory  statement^ 
^0. 10,171,  for  the  SB.  J  of  Sec.  32,  T.  25  S.,  E.  26  B.,  Visalia,  Oalifor- 
nia,  alleging  settlement  thereon  April  1,  of  that  year. 

On  April  7, 1890,  he  gave  notice  of  his  intention  to  submit  final 
proof.  After  due  publication  thereof^  he  submitted  his  final  proo^ 
October  25, 1890. 

On  May  24, 1890,  G-eorge  M.  Greasy  made  homestead  entry  of  the 
same  land,  and,  when  Hamilton  offered  final  proof,  Greasy  appeared 
and  protested  against  its  allowance,  on  the  grounds  that  Hamilton  had 
settled  on  the  land  more  than  thirty  days  prior  to  his  filing,  and  that 
he  did  not  make  proof  and  payment  within  one  year  bom  date -of  set- 
tlement. 

The  register  and  receiver  dismissed  the  protest,  and  recommended  the 
acceptance  of  the  final  proof  and  the  cancellation  of  Greasy's  entry.  On 
appeal,  you,  by  your  decision  of  May  31, 1892,  affirmed  that  action,  and 
Greasy  further  prosecutes  his  appeal  to  this  Department. 

A  carefal  examination  of  the  final  proof  shows  that  the  residence  of 
Hamilton  was  practically  continuous  from  date  of  his  settlement,  and 
that  his  improvements  are  ample  to  establish  his  good  fiaith. 

The  land  in  question  was  embraced  in  desert  land  entry  No.  485, 
made  by  one  Steams  February  16, 1884.  Hamilton  brought  a  contest 
against  the  entry,  but  subsequently  paid  Stearns  (500  fbr  a  relin- 
quishment, and  for  the  improvements,  the  most  valuable  of  which  was 
a  well  eight  hundred  feet  deep.  The  relinquishment  was  filed  April  11, 
1889,  and  Hamilton  made  his  filing  immediately  thereafter. 

You  state  that  the  land  in  question  is  '^  offered  land.^ 
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Section  2264  of  the  Bevised  Statutes  of  the  United  States  is  as  fol- 
lows: 

When  any  person  settles  or  improYes  a  tract  of  land  snbject  at  the  time  of  settle- 
ment to  private  entry,  and  intends  to  purchase  the  same  under  the  preceding  pro- 
visions of  this  chapter,  he  shall,  within  thirty  days  after  the  date  of  such  settlement, 
file  with  the  register  of  the  proper  district  a  written  statement,  describing  the  land 
settled  upon,  and  declaring  his  intention  to  claim  the  same  under  the  pre-emption 
laws ;  and  he  shall,  moreover,  within  twelve  months  after  the  date  of  such  settle- 
ment, make  the  proof,  affidavit,  and  payment  hereinbefore  required.  If  he  fails  to 
file  such  written  statement,  or  to  make  such  affidavit,  proof,  and  payment  within 
the  several  periods  named  above,  the  tract  of  land  so  settled  and  improved  shall  be 
subject  to  the  entry  of  any  other  purchaser. 

The  entry  of  Steams  being  intact  apon  the  records,  no  legal  settle- 
ment, as  that  term  is  used  and  understood,  could  have  been  made  prior 
to  April  11, 1889,  the  date  of  the  relinquishment. 

An  actual  settler  is  one  who  goes  upon  the  puhlio  lund  with  the  intention  of  mak* 
ing  it  his  home  under  settlement  laws,  and  does  some  act  in  execution  of  such  inten- 
tion sufficient  to  give  notice  thereof  to  the  publio. 

United  States  v,  Atterberry,  et  al.,  8  L.  D.,  173. 

The  land  in  question  not  being  << public  land"  when  segregated  by 
Stearns's  entry,  the  residence  of  Hamilton  thereon,  prior  to  the  relin- 
quishment, was  either  a  tenancy  or  a  trespass,  and,  although  he  alleged 
settlement  prior  to  the  relinquishment,  yet,  as  a  matter  of  fact,  such 
settlement  could  only  date  from  the  time  the  relinquishment  was  filed. 

(Wiley  V.  Raymond,  6  L.  D.,  246.^ 
Hamilton,  as  above  seen,  filed  his  application  to  make  final  proof  on 

April  7, 1890,  being  less  than  a  year  from  date  of  his  filing  and  more 

than  six  weeks  prior  to  Oreasy's  entry. 

Hamilton  raises  a  question  as  to  the  correctness  of  your  holding  that 
the  land  was  <^ offered  land"  at  date  of  his  filing;  but,  however  that 
may  be,  it  is  ceitain  that  Greasy  made  bis  entry  with  full  knowledge 
of  Hamilton's  residence  and  improvements,  and  with  full  knowledge 
that  Hamilton  had  at  that  time  made  application  to  make  final  prpo^ 
and  that  the  notice  therefor  had  been  published. 

Contestant  relied  upon  the  fact  that  Hamilton  had  not  within  twelve 
months  of  his  settlement  "made  the  proof,  affidavit,  and  payment"  for 
the  land,  as  required  by  the  section  above  quoted. 

Conceding  that  the  land  was  "offered  land"  at  date  of  Hamilton's 
filing  and  settlement,  it  is  apparent  that  the  "proof,  affidavit,  and  pay- 
ment" were  not  made  within  the  prescribed  time;  but,  as  above  seen^ 
the  notice  of  intention  to  make  proof  had  been  made,  and  the  same  was 
published  before  Creasy,  who  had  full  knowledge  of  these  proceedings, 
had  made  entry. 

You  hold,  on  the  authority  of  Eamage  v,  Maloney  (1  L.  D.,  461),  that 
notice  of  intention  to  complete  an  entry  on  a  certain  day  thereafter 
would  operate  to  save  the  rights  of  the  applicant  for  that  period,  and 
prevent  another  party  in  the  meantime  from  defeating  the  claim  by  an 
application  to  enter. 


622  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

In  this  holding  I  concur.  The  entry  of  Greasy  was  impropwly  al- 
lowed, published  notice  haying  then  been  made  by  another  to  make 
pre-emption  entry  for  the  same  land.    (L.  J.  Gapps,  8  L.  D.^  406.) 

The  judgment  appealed  firom  is  affirmed. 


TIMBXBrCUI/riTBB  CONTEST— 1BXCSS8IVB  ACBBAGB-PIiAimirO. 

WBAYBB  if.  Pbiob. 

"a  timber  oultme  entry  is  limited  in  aoreage  to  one  fourth  of  the  land  embraced  in 
the  section,  except  where  enoh  entry  is  of  a  teobnioal  quarter  section. 

In  adjusting  two  timber  ooltnre  entries  that  together  include  an  excessive  aereage 
in  a  section,  priority  of  entry  determines  priority  of  right. 

A  timber  culture  entryman  may  utilise  the  trees  planted  and  cultiyated  by  a  pre- 
vious occupant  of  the  land,  whose  possessory  right  the  entryman  has  purchased 

First  Assistaoit  Secretary  Sims  to  ihe  Oommissianer  of  the  Qeneral  Land 

Officey  June  15  y  1893. 

On  the  17th  of  March,  1886,  William  J.  Price  made  timber  cnltore 
entry  for  lots  2,  3  and  4,  and  the  SW.  \  of  the  NW.  i  of  Sec.  24,  T.  24 
S.,  B.  36  W.,  Garden  City  land  district,  Kansas. 

On  the  23d  of  Kovember,  1889,  William  B.  Weaver  filed  an  affidavit 
of  contest  against  said  enixy,  alleging  that  the  entryman  had  not  com- 
plied with  the  provisions  of  the  timber  culture  law,  and  specifying  in 
what  particulars  he  had  made  defaalt 

A  hearing  was  appointed  for  February  14, 1890,  which  was  continned 
to  March  28,  of  that  year,  upon  defendant's  motion*  On  that  day  he 
moved  that  the  service  be  set  aside  as  insufficient.  His  motion  was 
overruled,  and  the  plaintiff  then  moved  for  a  continuance  on  account  of 
an  absent  witness.  His  motion  was  also  overruled,  and  the  ease  went 
to  trial. 

On  the  20th  of  April,  1890,  the  local  officers  rendered  their  decision 
in  the  case,  in  which  they  found  in  favor  of  the  defendant,  as  to  the 
matters  charged  against  his  entry  by  the  plaintiff.  They  fbrther  found 
that  the  section  in  question  contained  only  439.55  acres  of  land,  and 
that  Thomas  Pearl  had  a  timber  culture  entry  thereon  for  lot  7,  con- 
taining 34.35  acres,  made  on  the  28th  of  March,  1885.  That  the  entry 
of  Price  contained  138  acres,  and  that  the  two  entries  embraced  62.47 
acres  more  than  the  number  allowed  to  be  entered  under  the  timber 
culture  law.  They  therefore  recommended  that  Price  be  required  to 
relinquish  a  sufficient  amount  to  bring  the  entries  within  the  limit 

The  plaintiff  moved  for  a  review  of  their  decision,  in  so  far  as  the 
same  was  adverse  to  him,  and  upon  that  motion  being  denied,  he  moved 
for  a  rehearing,  setting  up  as  the  grounds  therefor,  accident  and  sur- 
prise, errors  in  said  decision,  and  newly  discovered  evidence.  This 
motion  was  also  overruled,  and,  within  the  time  allowed  therefor,  both 
parties  appealed  to  your  office. 
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The  decision  of  the  local  officers  was  affirmed  by  you,  on  the  12th  of 
Febroary,  1892,  and  the  case  is  broaght  to  the  Department  npon  an 
appeal  by  the  contestant  from  yonr  decision.  Price  does  not  appeal, 
\>TM.t  he  files  a  brief^  in  which  he  shows  that  Joseph  Dillon  made  timber 
cnltore  entry  for  the  land  covered  by  the  entry  of  Price,  on  the  23d  of 
IS'ovember,  1881,  which  entry  was  a  matter  of  record,  at  the  time  the 
entry  of  Pearl  was  made.  That  Dillon's  entry  remained  of  record  nntil 
tbAt  of  Price  was  made,  he  having  filed  the  relinquishment  of  Dillon 
^wheu  he  made  his  own  entry.  He  insists  that  the  entry  of  Pearl  was 
illegally  allowed,  and  that  he  (Pearl)  should  be  required  to  relinquish 
instead  of  himself.  In  short,  that  for  the  purposes  of  this  action,  his 
entry  should  be  considered  as  of  the  date  of  Dillon's. 

This  i>08ition  is  untenable.  Except  where  settlement  rights  precede 
the  entry,  the  interest  of  the  claimant  in  the  land  dates  from  the  time 
of  his  entry.  While  as  between  DiUon  and  Pearl,  it  might  have  been 
held  that  the  entry  of  the  latter  was  the  one  to  be  canceled,  still  Price 
can  gain  nothing  by  such  holding,  as  the  moment  Dillon's  relinquish- 
ment was  filed,  the  entry  of  Pearl  took  efiect,  and  thus  became  prior 
in  i)oint  of  time  to  that  of  Price. 

The  Department  does  not,  in  every  instance,  require  that  the  quan- 
tity of  land  covered  by  timber  culture  entry  shall  be  limited  to  one- 
fourth  the  land  included  in  a  section,  but  it  allows  such  entry  to  embrace 
a  technical  quarter  section,  without  reference  to  its  relation  to  the  entire 
section.  In  such  a  case,  if  the  technical  quarter  section  contained  one 
hundred  and  sixty  acres,  and  the  whole  section  embraced  only  439.55 
acres,  as  in  this  case,  the  entry  should  not  be  disturbed.  This  doctrine 
was  held  in  the  case  of  James  0.  Oarman  (11  L.  D.,  378).  This  rule, 
however,  would  not  avail  Price,  as  his  entry  is  not  composed  of  a  tech- 
nical quarter  section,  but  is  made  up  of  several  contiguous  lots.  The 
Department  can  not  afford  him  the  relief  asked  for  in  his  brie£ 

In  his  appeal  to  the  Department,  Weaver  insists  that  it  was  error  in 
the  local  officers,  and  your  office,  to  allow  Price  credit  for  the  trees 
planted  and  cultivated  upon  the  tract  by  Dillon,  and  urges  that  in 
determining  the  question  of  Price's  compliance  with  the  law,  the  land 
planted  and  cultivated  by  him  should  alone  be  considered.  He  is  in 
error  in  this  position.  In  the  case  of  Murphy  t?.  Olsen  (4  L.  D,,  291), 
it  was  held  that  <<  the  claimant  having  purchased  the  right  of  a  former 
entryman  may  avail  himself  of  the  planting  already  done." 

The  local  officers  in  their  decision,  reviewed  the  testimony  submitted 
at  the  trial,  at  considerable  length,  giving  the  substance  of  that  offered 
by  each  party  to  the  suit.  From  an  examination  of  the  record,  I  find 
that  they  very  fairly  state  the  facts  established  by  the  evidence,  and  I 
think  the  conclusion  reached  by  them  was  Justified.    It  was  as  follows: 

In  making  a  general  anrnmary  of  the  evidence  in  the  oase^  we  are  of  the  opinion 
that  the  plaintiff  has  not  only  failed  to  show  that  defendant  Price  failed  daring  the 
third  year  of  said  entry  to  plow^  plant  and  onltivate  the  required  number  of  acres 
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of  trees,  tree  seeds,  outs  or  cuttiags,  bat  g^vea  testimony  from  hbt  o^wu  ^tnessee 
that  the  very  thing  complained  of  was  done  by  the  defendant  Prioei  or  Mb  author- 
ieed  agents,  which  is  fully  corroborated  by  the  testimony  on  the  defense.  The  evi- 
dence while  voluminonSi  and  much  of  it  conflicting,  yet  we  think  there  is  sufficient 
evidence  in  the  case  that  indicates  the  absolute  good  faith  of  the  entryman  Pricey  to 
warrant  us  in  dismissing  the  contest,  and  so  hold. 

You  affirmed  the  decision  of  the  local  court,  and  I  find  uo  occasion 
for  disturbing  the  judgment  already  renderedin  the  case.  The  decision 
appealed  from  is  therefore  affirmed. 


HOMSSTEAB  BNTBT— BQTJITABI^B  ACTION. 

Walkbb  V.  Snidbb. 

It  is  only  in  cases  where  there  is  no  adyerse  claim  that  tiie  failure  to  make  final 
homestead  proof  within  the  time  prescribed  by  statute  can  be  cured  by  reference 
to  the  board,  of  equitable  adjudication. 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  the  General  Land 

Office^  June  16, 1893. 

I  have  considered  the  case  of  Robert  Walker  v.  Beigamin  Snider 
ax>on  the  appeal  of  the  latter  from  your  decision  of  February  27, 1892, 
rejecting  his  proof,  and  allowing  the  homestead  application  of  said 
Walker,  for  lots  1  and  2,  Sec.  27,  lots  1  and  2,  Sec.  28,  and  lots  1  and 
2,  Sec.  29,  T.  164  N.,  E.  56  W.,  Grand  Forks,  liTorth  Dakota,  land  dis- 
trict. 

The  record  shows  that  on  the  13th  day  of  November,  1882,  Snider 
made  homestead  entry  for  the  land  involved;  that  on  the  10th  day  of 
October,  1883,  he  applied  to  make  commutation  proof  and  the  17th  day 
of  November,  1883,  was  fixed  for  making  it;  that  on  the  24th  day  ot 
November,  1883,  Walker  filed  a  protest  against  such  proof;  that  a  hear- 
ing was  had  before  the  local  officers  and  the  case  was  decided  by  you 
and  finally  by  the  Department  on  appeal,  February  12, 1886,  which  is 
reported  in  4  L.  D.,  387,  wherein  the  commutation  proof  of  Snider  was 
accepted. 

In  this  proceeding  it  is  claimed  by  Snider  that  at  the  time  he  received 
notice  of  the  departmental  decision  he  was  not  able  to  pay  for  the  land; 
that  he  then  decided  to  live  on  the  land  and  again  submit  proof  before 
the  expiration  of  the  seven  years  allowed  to  make  it,  should  expire. 
The  time  allowed  by  law  within  which  to  make  his  proof  expired  on  the 
12th  day  of  November,  1889;  he  took  no  steps  toward  proving  up  until 
the  22d  day  of  November,  1889,  ten  days  after  the  time  allowed  by  law 
had  expired,  in  the  meantime,  on  the  14th  day  of  said  month,  Walker 
filed  in  the  local  office  his  affidavit  of  contest  against  said  entry,  in 
which  he  charged  that  Snider:  ^^Has  wholly  abandoned  said  tract  in 
this:  That  he  has  without  any  good  and  sufficient  reason  therefor 
neglected  and  failed  to  make  proof  or  advertise  to  make  proof  for  said 
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tract  within  seven  years  from  the  date  of  the  entry  of  the  sale  by  him 
as  a  homestead;  that  said  Benjamin  Snider  has  never  resided  on  said 
land,  except  dnring  a  i>ortion  of  the  first  year  after  entry,  and  during 
the  past  three  years.  That  said  tract  has  not  been  cultivated  and  re- 
sided upon  by  said  party  as  required  by  law,  that  this  contestant  is  at 
the  present  time  residing  on  said  land,  and  has  a  good  and  valid  right 
to  said  land."  His  affidavit  of  contest  was  accompanied  by  his  appli- 
cation to  enter  said  land  under  the  homestead  law. 

On  December  30, 1889,  you  ordered  a  hearing  and  instructed  the  reg- 
ister and  receiver  to  permit  Snider  to  submit  proof  after  giving  proper 
notice,  and  to  allow  Walker  to  come  in  and  prove  the  charges  contained 
in  his  contest  affidavit  Persnant  to  your  instructions  Snider,  on  the 
5th  day  of  March,  1890,  submitted  his  proof  and  at  the  same  time 
Walker  appeared  and  offered  testimony  in  support  of  his  contest. 

The  local  officers  recommended  that  Snider's  proof  ^<  should  be  sub- 
mitted to  the  board  of  equitable  ac^judieation  for  its  favorable  action." 

Walker  appealed. 

On  the  27th  day  of  February,  1892,  you  reversed  the  judgment  of 
the  register  and  receiver,  rejected  Snider's  proof,  held  his  homestead 
entry  for  cancellation  and  allowed  Walker's  application  to  make  home- 
stead entry  for  the  land  involved. 

Snider  appeals. 

The  contest  of  Walker  having  intervened  before  Snider  took  any 
action  in  respect  to  making  final  proof,  the  entry  should  not  be  sub- 
mitted to  the  board  of  equitable  a(\iudication.  McCarthy  r.  Darcey, 
1  L.  D.,  78.  See  also  rule  33,  of  the  rules  governing  equitable  abjudi- 
cation, 10  L.  D.,  503. 

It  is  only  in  cases  where  there  is  no  adverse  claim  that  the  failure  to 
make  final  proof  within  the  time  prescribed  by  statute  can  be  cured  by 
reference  to  the  board  of  equitable  adjudication. 

The  Department  has  no  authority  to  extend  the  time  for  making  final 
proof  beyond  the  lifetime  of  the  entry.  Henry  Elmore,  10  L.  D.,  400; 
John  C.  Mounger,  9  L.  I>.,  291. 

While  it  is  true  that  in  the  absence  of  any  adverse  claim  the  entry 
might  be  referred  to  the  board  of  equitable  adjudication  where  in  good 
faith  compliance  with  the  requirements  of  the  law  as  to  settlement, 
residence,  improvement  and  cultivation  should  be  shown  by  the  entry- 
man.  But  this  case  is  not  brought  within  such  role  for  the  reason  that 
Walker,  by  his  contest,  is  asserting  an  adverse  claim,  and  the  charge  he 
makes  as  to  failure  to  offer  proof  within  the  life  of  the  entry  is  proven 
beyond  question,  in  fact  it  is  not  denied.  This  is  decisive  of  the 
case,  but  if  it  were  not,  the  charge  of  failure  to  reside  upon  the  land 
as  required  by  law  is  not  seriously  denied  by  Snider  in  his  testimony. 
The  facts  on  this  point  are  sufficiently  stated  in  your  decision.  From 
a  carefol  examination  of  the  record,  I  conclude  that  your  judgment  was 
right;  it  is  therefore  affirmed. 
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PBS-EMPTION  CLAIM-PABX  BE8EBVATION. 

Jeffebson  Dayenpobt. 

Pre-emption  settlement,  and  filing  based  thereon,  do  not  confer  a  vested  interest  in 
the  land,  or  any  right  upon  the  settler  that  will  preyent  subsequent  disposition 
of  the  land  by  aot  of  Congress. 

First  Assistimt  Secretary  SitM  to  the  Commissioner  of  the  Oeneral  Land 

Office^  June  16j  1893. 

Jefferson  Davenport  has  appealed  from  yonr  decision  of  July  16, 
1892,  rejecting  his  application  for  re-instatement  of  his  pre-emption 
declaratory  statement,  Ko.  7888,  for  the  W.  i  of  the  SE.  i,  and  the  E. 
i  of  the  SW.  i,  of  Sec.  11,  T.  17  S.,  B.  30  B.,  Visalia  land  district,  Cal- 
ifornia. 

The  allegations  of  error  are,  (1)  that  ''the  decision  is  contrary  to 
law  f  (2)  that  you  '^  erred  in  not  holding  that  said  pre-emption  filing  was 
improperly  canceled;"  (3)  that  yon  ''  erred  in  holding  that  said  land  ib 
reserved  for  public  domain." 

The  accompanying  argument  and  affidavits  set  forth  that  he  filed 
said  declaratory  statement  on  June  17, 1885;  that  within  thirty  days 
prior  to  said  filing  he  had  settled  and  established  his  home  On  said 
tract;  that  he  followed  it  up  by  continuous  residence,  cultivation  and 
improvement;  that  thereafter  he  built  upon  the  same  a  house  worth  at 
least  three  hundred  dollars,  a  bam  worth  at  least  one  hundred  and  fifty 
dollars,  cleared  and  cultivated  thirteen  acres  of  the  land,  enclosed  a 
portion  of  it  with  a  substantial  fence,  and  made  other  valuable  improve- 
ments; that  he  constructed  a  flume  half  a  mile  long  for  the  porpose  of 
conveying  water  upon  said  premises  for  the  irrigation  of  the  land  and 
for  stock  and  family  purposes ;  that  when  he  offered  to  make  final  proof 
upon  the  same  the  local  officers  refused  to  receive  it,  at  one  time  because 
the  Department  had  suspended  the  entry  of  lands  in  that  vicinity,  at 
a  later  period  because  Congress  had  included  the  same  within  the  bound- 
aries of  a  national  park;  that  about  April  23, 1891,  your  office  canceled 
his  pre-emption  declaratory  statement;  that  no  notice  of  said  cancel- 
lation was  ever  served  upon  him,  but  that  he  has  reason  to  believe 
that  a  letter,  bearing  an  endorsement  showing  that  it  came  firom  the 
local  land  office  at  Yisalia,  and  directed  to  affiant,  came  to  the  post- 
office  at  Three  Rivers,  about  twenty  miles  from  the  land,  at  a  time  when 
the  affiant  was  at  work  elsewhere  to  earn  a  livelihood — which  letter, 
not  being  called  for,  was  returned  to  the  local  office;  that  affiant's  post- 
office  address  was  Hay  Forks,  and  not  Three  Eivers;  that  if  he  had 
received  said  letter,  and  if,  as  he  now  supposes,  it  contained  informa- 
tion of  the  proposed  cancellation  of  his  filing,  he  would  have  shown 
good  reason  why  it  should  not  be  canceled;  and  he  prays  for  a  re- 
instatement of  said  entry,  that  he  may  now  furnish  such  reason. 
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No  argument  is  submitted  to  show  that  there  was  any  error  in  your 
ruling. 

By  act  approved  September  25,  1890  (26  Stat.,  478),  Congress  set 
apaiC  as  a  public  park,  among  other  lands  described,  ^< sections  31,  32, 
33,  and  34,  township  17  south,  range  thirty  east,  M.  D.  M.,  California.'' 
By  supplementary  act  of  October  1, 1890  (26  Stat.,  650,  Sec.  3),  Congress 
fturther  reserved,  ^<  township  17  south,  range  30  east,  M.  D.  M.,  except- 
ing the  sections  included  in  the  previous  act.  The  tract  in  question  in 
the  case  at  bar  was  included  in  the  description  quoted  from  the  latter 
act,  by  which  the  same  was  '<  reserved  and  withdrawn  from  settlement, 
occupancy  or  sale  under  the  laws  of  the  United  States." 

In  pursuance  of  the  acts  above  cited,  the  Department  held  and  di- 
rected, on  April  6, 1891  (12  L.  D.,  326-330)  : 

It  la  DOt  neoessary  to  disouas  the  qnoBtion  of  good  faith  on  the  part  of  these  claim- 
antSy  nor  the  qaestion  of  theii  peonniary  loes  or  gain.  It  is  the  daty  of  the  Depart- 
ment to  execnte  the  law;  and  in  the  performance  of  that  duty,  I  mnst  direct  that 
those  filings  be  canceled,  and  the  applications  to  purchase  be  rejected.  The  princi- 
ples annonnoed  above  will  apply  in  the  case  of  pre-emption  filings  made  prior  to  date 
of  withdrawal,  in  which  final  proof  and  entry  had  not  been  made;  and  said  filings 
mnst  be  canceled. 

The  above  order  of  the  Department  was  not  issued  of  its  own  motion, 
but  because  the  law  left  no  alternative.  A  pre-emption  flUng  does  not 
convey  a  vested  interest  in  the  land,  and  is  not  such  an  appropriation 
thereof  as  reserves  it  from  the  operation  of  a  subsequent  act  of  Con- 
gress (Tosemite  Valley  case,  16  Wall.,  77 ;  8  Opins.  Atty.  Gten%  72 ;  10  ib., 
57 ;  11  ib.,  492 ;  17  ib.,  180).  The  fact  that  the  preemptor  had  expended 
time  and  money  in  improving  the  land,  and  that  he  repeatedly  applied 
to  make  final  proof  and  payment,  but  that  his  applications  were  re- 
fused (because  the  land  had  been  suspended  from  entry),  does  not,  under 
the  circumstances,  add  to  the  strength  of  his  case.  As  was  said  by  the 
IT.  S.  supreme  court  in  Bector  v.  Ashley  (6  Wall.,  142),  and  repeated 
in  Prisbie  v.  Whitney  (9  WaU.,  187) : 

The  rights  of  a  claimant  are  to  be  measured  by  the  act  of  GongresSi  and  not 
exolnsively  by  what  he  may  or  may  not  be  able  to  do;  and  if  a  sound  constraction 

of  that  act  shows  that  he  acquired  novested  interest  in  the  land then, 

as  claimant's  rights  are  created  by  the  statute,  they  must  be  govemed  by  its  pro- 
Tisions,  whether  they  be  hard  or  lenient. 

The  acts  of  Congress,  and  the  decisions  of  the  supreme  court,  have 
fixed  the  status  of  the  land  in  question,  and  this  Department  is  with- 
out jurisdiction  over  the  same;  and  no  matter  what  equities  may  be 
shown  by  the  appellant,  it  is  not  within  its  power  to  afford  him  any 
relief  in  the  premises. 

Your  dedsioii  is  therefore  afflrmed* 
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PUBLIC  8URVBT8-«TaTE  SEI^SCTIONS. 

State  of  Montana. 

The  extension  of  the  public  Barveys  w  restricted,  adB  a  general  rale,  to  townshipe 
within  the  range  and  progress  of  settlement. 

An  application  of  the  State  for  the  survey  of  a  township,  within  the  range  and  pro- 
gress of  settlement,  with  a  t1«w  to  making  selections  therein  under  the  act  of 
admission,  may  be  allowed,  though  the  land  is  not  suitable  for  settlement  and 
agriculture,  and  there  are  no  settlers  thereon ;  but  care  should  be  taken  thai 
an  undue  proportion  of  the  sum  set  apart  for  surveys  is  not  thus  used  t#  tiie 
exclusion  of  the  survey  of  townships  occupied  by  settlers. 

Secrei4try  Smith  to  the  Oommissioner  of  the  General  Land  Offke^  tTmne  17, 

1893. 

I  am  in  receipt  of  your  letter  of  April  20, 1893,  in  reply  to  depart, 
mental  letter  of  April  14tli,  in  relation  to  the  bid  of  James  Keerl  and 
0.  S.  Hobbs  for  the  survey  of  seven  townships  situated  on  both  sides 
of  the  North  Fork  of  the  Flathead  Eiver5  ^^d  immediately  south  of  the 
international  boundary  line^  Montana. 

It  seems  to  be  clear  that  the  object  of  the  request  of  the  State  Board 
of  Laud  Commissioners  for  the  survey  of  this  land,  is  for  the  purpose 
of  selecting  the  same  in  satisfaction  of  the  grants  made  to  the  State 
by  the  act  of  February  22^  1889,  (25  Stat.,  676)  and  thus  secure  the  val- 
uable timber  thereon. 

The  townships  in  question  are  located  a  long  distance  from  other  sur- 
veyed land.  The  surveyor  general  states  that  supplies  would  hare  to 
be  transported  by  pack  animals  firom  Columbia  Falls,  a  distance  of 
sixty  mUes.  So  far  as  the  evidence  before  me  indicates,  the  land  is 
worthless  for  agricultural  purposes,  and  there  afe  no  settlers  withiB 
the  vicinity  of  the  same. 

The  survey  of  these  townships  can  only  be  justified,  if  at  ril,  by 
that  portion  of  the  act  appropriating  money  for  the  survey  of  public 
lands,  approved  August  6, 1892,  which  provides: 

That  in  expending  this  appropriation^  preference  shall  be  glTOn  in  fayor  of  sur- 
veying townships  occnpied,  in  whole  or  in  part,  by  actnal  settlers  and  of  lands 
granted  to  the  State  by  the  aet  approved  February  twenty-seoond,  eighteen  him- 
dred  and  eighty-nine,  and  the  acts  approved  Jnly  third  and  Jnly  tenrthy  eighteen 
hundred  and  ninety. 

Under  the  public  land  laws,  (Act  of  June  3, 187a,  20  Stat,  89)  lands 
which  are  unfit  for  cultivation,  but  are  chiefly  valuable  for  timber,  may 
be  entered  after  the  survey  of  the  same,  but  undet  the  provisions  of 
the  law  for  the  survey  of  public  lands,  townships  of  this  charaeter 
cannot  be  surveyed  unless  settled  upon,  or  up<m  the  requ/eet  of  tke 
State  authorities,  to  allow  the  selection  of  lands  in  satisfaction  of  the 
grants  made  to  the  States  by  act  of  Congress. 

The  general  rule  which  controls  in  the  matter  of  the  survey  of  pubho 
lands,  is  to  survey  the  townships  within  the  range  and  progress  of 


\ 


DECISIONS  RELATING  TO   THE   PUBLIC   LANDS.  629 

Bettlement.  This  is  the  rale  which  seems  to  be  recogDized  by  Con- 
gress, both  in  the  provisions  of  the  act  relating  to  surveys  heretofore 
recited,  as  well  as  in  that  portion  of  the  act  of  Congress  approved 
March  3, 1893  (27  Stat.,  592),  making  appropriation  for  the  survey  of 
public  lands,  which  provides: 

That  the  States  of  North  Dakota^  South  Dakota,  Montana,  Idaho,  and  Waahing- 
ton,  iBhall  have  a  preference  right  oyer  any  person  or  corporation  to  select  lands 
sabject  to  entry  by  said  States,  granted  to  said  States  by  act  of  Congress,  approved 
Febmary  twenty-second,  eighteen  hundred  and  eighty-nine,  for  a  period  of  sixty 
days  after  lands  have  been  sarreyed  and  duly  declared  to  besnbject  to  selection  and 
entry  under  the  general  land  laws  of  the  United  States;  and  provided  further,  that 
Boch  preference  right  shall  not  accrue  against  bona  fide  homestead  or  pre-emption 
settlers,  on  any  of  said  lands  at  the  date  of  filing  of  the  plat  of  survey  of  any  town- 
ship in  any  local  land  office,  of  said  States. 

It  is  clear  to  my  mind,  from  these  acts  of  Congress,  that  it  was  the 
intention  df  that  body  to  protect  the  States  in  their  efforts  to  secnre 
the  satisfaction  of  the  grants  made  to  them,  bnt  I  see  nothing  in  said 
acts  to  sanction  a  departure  from  the  rule  which  prevails  in  the  matter 
of  surveys,  viz,  to  restrict,  as  a  general  rule,  the  surveys  to  townships 
within  the  range  and  progress  of  settlement 

I  therefore  approve  that  portion  of  your  suggestion,  that  the  surveys 
desired  by  the  authorities  of  the  State  of  Montana,  be  restricted  to 
townships  thus  situated. 

You  further  suggest  that,, 

Although  the  lands  applied  for  may  not  at  preseat  be  occupied  by  settlers,  the 
same  should  be  adapted  to  agriculture,  and  accessible  to  settlers  who  may  desire  to 
locate  thereon,  ....  When  the  State  authorities  make  application  for  sur- 
veys, the  same  should  embrace  lands  suitable  to  settlement  and  agriculture,  and,  so 
far  as  practicable,  occupied  in  whole  or  in  part  by  actual  settlers. 

1  cannot  concur  in  these  views.  By  the  19th  section  of  the  act  of 
February  22, 1889,  making  the  grants  to  the  States,  it  is  provided: 

That  all  lands  granted  in  quantity,  or  as  indemnity  by  this  act  shaU  be  selected, 
under  the  direction  of  the  Secretary  of  the  Interior,  irom  the  surveyed,  unreserved, 
and  unappropriated  public  lands  of  the  United  States  within  the  limits  of  the  re- 
spective states  entitled  thereto. 

It  thus  appears  that  selections  cannot  be  made  until  the  lands  are 
surveyed,  and  by  act  of  Congress,  those  who  settled  prior  to  the  return 
of  the  plat  of  survey  to  the  local  laud  office  are  protected;  hence  to 
refiise  to  make  surveys  of  any  townships  except  those  suitable  to  set- 
tlement and  agriculture,  and  which  are  occupied  in  whole  or  in  part  by 
actual  settlers,  would  be  a  long  step  towards  defeating  the  very  object 
which  Congress  has  so  plainly  indicated,  viz,  to  enable  the  State  to  ob- 
tain the  lands  granted  to  her. 

The  State  may  JawfuUy  claim  any  unappropriated  public  land,  non- 
mineral  in  character,  which  may  be  entered  under  our  public  land  laws, 
and  it  is  not  the  desire,  nor  the  intention  of  this  Department  to  inter- 
];)Ose  any  obstruction  to  her  lawful  efiorts  to  obtain  the  satisfaction  of 
her  grants;  all  that  can  reasonably  be  required  is,  that  she  shall  be  on 
12771— VOL  16 34 
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an  equal  footing  with  her  citiflena  in  the  Hiattor  of  obtaining  paldbekods 
to  which  she  i&  entitled. 

I  am  tii^refore  of  the  opinioD,  that  when  liie  State  makea  appUeatioii 
for  the  sorvey  of  a  township  of  pablie  huid^  nou-nunenid  in  chaiaebery 
and  which  is  sabject  to  entry  under  the  public  land  lawa,  and  whiek  it 
situated  within  the  range  and  progress  of  settlement^  erea  thongh 
there  are  no  settlore  thereon,  and  tlie  land  is  not  adapted  to  agrioiiltarv^ 
that  appHeation  shauM  be  granted;  care,  however,  should  be  exercised 
that  no  undue  proportion  of  the  amount  apportioned  to  a  State  be  used 
for  the  survey  of  townships  applied  for  by  the  State  authoritiesy  to  the 
exclusion  of  the  survey  of  townships  occupied  by  setUera. 

Applications  for  th«  survey  of  isolated  townships,  distant  from  the 
range  and  progressof  settlement  for  the  purposeof  obtaining  the  valuable 
timber  thereon,  as  a  rule  should  not  be  granted,  and  the  s^plioation  for 
the  survey  of  the  same  Kolated  townships,  which  has  formed  the  basas 
of  this  correspondence,  should  be  rejected,  but  for  the  &ct  that  there 
is  not  sufficient  time  between  this  and  the  close  of  the  fiscal  year  to 
make  this  amount  available  for  other  surveys. 

In  view  of  the  fact  that  this  appropriation  would  lapse,  if  not  ex- 
pended upon  this  application,  it  is  hereby  approved. 

The  surveyor-general  shonM  submit  all  applications  for  survey  at  the 
earliest  moment  practicable,  so  that  the  appropriation  may  be  properly 
apportioned,  in  accordance  with  the  views  expressed  in  this  letter,  and 
when  applications  are  made  on  behalf  of  the  State,  not  joined  in  by  the 
settlers,  it  should  be  required  to  state  approximately  how  much  land  it 
will  probably  select  from  the  area  covered  by  each  application,  in  order 
that  you  may  exercise  discretion  in  granting  its  application. 

You  are  authorized  to  amend  the  existing  annual  surveying  instruc- 
tions governing  applications  for  surveys  made  by  the  State  authorities, 
under  their  respective  enabling  acts,  to  conform  to  the  suggestion 
herein  contained. 


HOMESTEAI>— AI>DrriOKAXi  ENTBT. 

SANDFOBD  J.  Jaokkan. 

The  right  to  make  va  additiooal  homestead  entry  of  a  conUgaoas  traet  aooorded  by 
Bection  5,  act  of  March  2, 1889,  is  limited  to  cases  wherein  the  orighxal  entry  was 
made  prior  to  the  passage  of  said  act. 

The  provisions  of  section  5,  act  of  March  3,  1891,  amending  section  2289  B«  8.,  and 
authorizing  adjoining  farm  entries,  are  not  appllcalble  to  additional  ontriee. 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  the  General  Land 

Office,  June  17, 1893. 

I  have  eonsidered  the  apx)eal  of  Sandford  J.  Jackman  involving  his  ap- 
plication to  enter  under  the  homestead  law  the  NW.  J  of  NB.  ^  Sea 
S5,  T.  15  K,  R.  3  W.,  Guthrie  land  district,  Oklahoma. 
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The  record  shovs  Oat  oa  July  12, 1869,  Horatio  Bay,  as  mayor,  filed 
a  town-site  application  fi>f  said  land  whieh  was  taranmnitted  to  your 
offiee  Augost  12,  following,  and  an  July  23, 188d,  Jaekman  made  a 
homestead  entry  of  the  E. }  ^KE,  i  and  SW.  ^  of  HE.  ^  in  the  same 
section  and  adjoiaing  the  land  in  eontroTersy. 

Ob  Juoe  8, 1891^  Jackman  made  application  for  the  traot  in  contro- 
yersy  as  an  additional  homestead  which  was  rejected  by  the  local 
officers  on  the  ground  that  he  had  exhausted  his  right,  from  which 
action  Jackman  appealed  and  on  July  15, 1S91,  the  case  was  trans- 
mitted to  your  office.  Kovember  14, 1891,  while  the  matter  was  x)end- 
ing  before  you  one  Oeorge  H.  Hughes  made  application  to  enter  said 
ISTW.  i  of  NE«  i  as  a  homestead,  whioh  was  r^ected  by  the  loeal  officers 
for  conflict  with  the  town-site  application  aad  on  aceount  of  the  pend- 
ing appeal  of  Jackman,  wherenx>on  Hughes  appealed  and  the  same  was 
transmitted  to  your  office  February  5, 1892. 

Under  date  of  May  3, 1892,  you  considered  both  appeals  and  in  the 
case  of  Jackman  sustained  the  judgment  of  the  local  officers,  but  in 
the  case  of  Hughes'  appeal,  it  being  alleged  that  the  town-site  people 
had  never  occupied  their  claim,  you  remanded  his  case  to  the  local 
office  for  a  hearing  with  due  notice  to  all  parties  in  interest. 

The  act  of  March  2, 1889  (25  Stat.,  854)  provides : 

That  any  homestead  settler  who  has  heretofore  entered  lets  than  one  quarter  sec- 
tion of  land  may  enter  ether  and  additional  land  lying  contiguous  to  the  original 
entry  which  shall  not,  with  the  Jand  first  entered  and  occupied,  exceed  in  the  aggre- 
gate one  hundred  and  sixty  acres,  without  proof  of  residence  upon  and  oultiyation 
of  the  additional  entry. 

Thus  it  will  be  seen  that  as  Jackman  made  his  original  homestead 
entry  subsequent  to  the  passage  of  said  act  he  is  not  entitled  to  the 
right  of  making  an  additional  entry  thereunder. 

In  the  argument  of  counsel  for  Jackman  he  relies  mainly  on  the  pro- 
visions of  the  act  of  March  3, 1891  (26  Stat.,  1095)  as  authority  for  allow- 
ing the  additional  entry  and  quotes  from  section  five  of  said  act,  as  follows : 

And  every  person  owning  and  residing  on  land  may,  under  the  proyisions  of  thia 
section,  enter  other  land  lying  eontigoona  to  hia  laud,  which  shall  not,  with  the 
land  so  already  owned  and  occupied,  exceed  in  the  aggregate  one  h.uudj?ed  and  sixty 
acres. 

The  portion  of  the  act  last  quoted,  only  applies  to  persons  who  own 
land  and  has  no  reference  whatever  to  additional  homestead  entries. 
In  other  words,  it  is  the  provision  of  law  providing  for  the  entry  of 
adjoining  farm  homesteads  and  has  no  application  to  any  other  class  of 
entries. 

The  right  to  make  additional  homestead  entry  under  sections  5  and 
6,  act  of  March  2, 1889  (supra)  is  limited  to  cases  where  the  original 
entry  was  made  prior  to  the  passage  of  said  act.  John  B.  Doyle  (15  L. 
D.,  221);  John  W.  Cooper  et  al.  (ib.,  285).    Or  where  the  original  entry 
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is  made  subsequent  to  sard  act,  its  provisioos  in  relation  to  additional 
homesteads  are  not  applicable.    Lizzey  Peyton  (ib.,  548). 

In  the  case  of  Hughes'  application,  no  appeal  has  been  reported  from 
your  decision  remanding  the  case  to  the  local  offi(*^  for  a  hearing  and 
therefore  that  question  is  not  betbre  the  Department. 

Your  judgment  so  far  as  appealed  from  in  the  case  at  bar,  is  affirmed. 


MINING  CLAIM— PROTESTANT— APPEAI^HEAIUKO. 

Keyada  Lode. 

A  protestant  against  a  mineral  entry  who  alleges  an  advene  interest,  and  nofn-oom- 
pliance  with  law  on  the  part  of  the  entryman,  and  whose  application  for  a 
hearing  on  sach  charges  has  been  denied,  is  entitled  to  be  heard  on  appeal. 

A  charge  of  non-compliance  with  law  against  a  mineral  entry,  made  by  a  protestant, 
may  properly  form  the  basis  of  a  hearing,  bat  the  protestant  in  such  case  is  not 
entitled  to  set  np  his  0¥m  claim  to  the  land. 

First  Assistant  Secreta/ry  Sims  to  the  Oommissicner  of  the  Oeneral  Land 

Office^  June  17, 1893. 

I  have  considered  the  appeal  of  J.  W.  Morehouse  et  al.  taken  firom 
your  judgment  of  September  1, 1892,  dismissing  their  protest  against 
mineral  entry  No.  1832  made  May  28, 1892,  by  Walter  S.  Orismon  and 
Peter  J.  Beid  for  the  Nevada  lode  claim,  lot  51,  in  Fish  Springs  min- 
ing  district.  Salt  Lake  Oity,  Utah,  also  refusing  to  order  a  hearing  on 
said  protest. 

The  pertinent  facts  in  the  case  briefly  stated,  are  as  follows: 

On  October  26, 1891,  Orismon  and  Beid  located  the  Nevada  lode, 
and  on  March  22, 1892,  applied  for  a  patent.  On  May  28, 1892,  they 
entered  the  tract,  paying  for  it  and  receiving  a  final  receipt  therefor. 

On  August  1, 1892,  J.  W.  Morehouse,  Alma  Hague  and  George  Whit- 
more  iiled  a  protest  against  said  entry,  alleging  a  prior  right  to  a  part 
of  the  ground,  and  that  the  tract  locat.ed  by  Orismon  and  Beid  is  not 
the  land  included  in  the  survey  and  application  for  patent. 

Protestants  allege  also  that  a  notice  was  not  posted  in  a  conspicuous 
place  on  the  claim,  and  that  they  did  not  receive  notice;  that  claim- 
ants did  not  perform  the  work  on  the  claim  required  by  law  to  be  done 
prior  to  entry;  that  they  are  the  owners  of  and  in  possession  and  en- 
titled to  the  x>ossession  of  the  mining  claim  known  as  the  Galena  No.  2, 
located  prior  to  the  location  of  the  Nevada  lode,  to  wit,  on  January 
16, 1891,  and  duly  recorded  on  February  16, following;  that  the  survey 
and  application  for  patent  on  the  Nevada  claim  includes  a  part  of  the 
ground  embraced  in  their  prior  claim;  that  while  they  were  at  work  on 
their  claim,  the  Galena  No.  2,  Orismon  and  Beid  came  to  them  and 

stated  that  they  were  going  to  locate  a  fractional  or  wedge  claim  which  lay  hetween 
the  said  Galena  No.  2  claim  on  the  north,  and  the  Utah  claim  *  *  *  *  on  the 
Bonth^  that  relying  upon  these  representations  hy  Orismon  and  Beid  and  upon  the 
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recorded  location  notice  of  the  said  Nevada  claim  showing  said  Galena  No.  2  claim 
to  be  the  north  bonndary  of  said  Nevada  claim  aforesaid,  these  protestants  paid  no 
farther  attention  to  said  Nevada  location,  or  to  any  alleged  application  for  patent 
therefor. 

On  September  1, 1892,  after  considering  the  protest,  yon  dismissed  it, 
and  refused  to  order  a  hearing,  and  protestants  have  appealed  to  the 
Department. 

Applicants  for  a  patent  have  filed  a  motion  to  dismiss  the  appeal, 
because  of  the  fact  that  it  was  taken  by  mere  protestants  who  are  not 
entitled  to  the  right  of  appeal. 

This  motion  must  be  rejected  on  authority  of  the  ruling  made  in  the 
case  of  Weinstein  et  al.  v.  Granite  Mountain  Mining  Co.  (U  L.  D.,  6S) 
and  other  cases  therein  cited. 

The  record  in  this  case  shows  that  publication  was  made  in  a  proper 
paper  jfrom  March  26,  to  May  27, 1892.  No  protest  was  filed,  and  it  is 
shown  by  the  surveyor's,  return  that  more  than  $600  was  expended  for 
development  work  on  said  claim  prior  to  the  application  for  patent. 

It  is  shown  by  the  papers  on  file  that  the  same  tract  located  by  Cris- 
mon  and  Reid  is  embraced  in  their  application  for  patent,  and  1  am  of 
the  opinion  that  the  excuse  given  by  protestants  for  not  filing  their 
adverse  claim  during  publication  and  bringing  suit  as  required  by  law, 
is  insufficient.  It  was  said  in  the  case  of  Weinstein  et  al.  v.  Granite 
Mountain  Mining  Go.  (supra)  that — 

Where  there  is  no  charge  that  the  claimant  has  failed  to  comply  with  the  terms  of 
the  mining  laws,  hut  an  adverse  claimant  simply  asserts  a  prior  or  superior  right  to 
the  land  as  against  the  claimant,  he  must  file  his  adverse  claim  ''during  the  period 
of  publication/'  and  having  done  this  "  It  shall  be  the  duty  of  the  adverse  claimant 
within  thirty  days  after  filing  to  commence  proceedings  in  a  court  of  competent 
jurisdiction  to  determine  the  question  of  right  of  possession/'  (Sec.  2326,  Revised 
iStatutes).  uongress  thus  removed  from  the  Jurisdiction  of  the  Land  Department, 
the  determination  of  this  question  of  mere  right  between  individuals,  but  it  did  not 
take  away  the  jurisdiction  to  try  and  determine  whether  the  mining  laws  have  been 
complied  with.  The  last  clause  of  section  2325  Revised  Statutes  especially  excepts 
this.    It  says : 

"Thereafter  no  objection  from  third  parties  to  the  issuance  of  patent  shall  be 
heard,  except  it  be  shown  that  the  applicant  has  failed  to  comply  with  the  terms  of 
this  chapter.'' 

The  protest  before  me,  however,  charges  more  than  a  conflict  between 
these  rival  claimants.  It  is  asserted  under  oath  by  Morehouse,  Hague 
and  Whitmore  that  claimants  "  did  not  comply  with  the  requirements 
of  the  statutes  in  such  cases  made  and  provided  in  that  they  did  not 
themselves,  nor  did  any  one  on  their  behalf,  perform  the  work  reciuired 
bylaw  to  be  done  upon  said  Nevada  claim  prior  to  entry  thereof.' 
They  also  allege  that  a  "notice  of  said  application  for  said  Nevada 
claim  was  not  posted  in  a  conspicuous  place  upon  said  alleged  Nevada 
claim  during  the  period  required  by  statute." 

These  allegations,  if  true,  are  sufficient  to  compel  the  cancellation  of 
the  mineral  entry  and  defeat  the  application  for  a  patent.    Now,  while 
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protestants  are  baired  from  setting  np  any  claim  to  the  tract  because 
they  failed  to  file  their  adverse  claim,  still  they  have  a  right  to  show, 
if  they  can,  that  applicants  for  patent  have  not  complied  with  the  law, 
and  by  so  doing  secure  the  cancellation  of  the  mineral  entry  and  thus 
make  it  necessary  for  claimants  to  begin  over  again,  which  would  allow 
protestants  to  file  the  adverse  claim  duriug  the  publication  of  notice. 

You  will  order  a  hearing  between  the  parties,  after  due  notice,  at 
which  protestants  will  be  allowed  to  show,  if  they  can,  that  claimants 
have  not  complied  with  the  law;  but  they  will  not  be  allowed  to  show 
that  they  have  any  claim  to  the  land. 

Your  judgment  is  accordingly  reversed. 


TIMBBB  CULTURE  ENTRY— XXCESSIVE  ACREAGE* 

PLATT  V.  Slattebt. 

A  Becond  timber  calture  entry  in  a  section  cannot  be  aUowed  to  embrace  a  &acti«nal 
Bub-di vision,  if  tbe  acreage  in  both  entries,  taken  togetber,  amonnta  to  more 
than  one  foarth  of  tbe  wbole  section. 

Tbe  discretion  of  tbe  Commissioner  of  tbe  General  Land  Office  in  allowing  timber 
cnltore  entries  to  stand  that  include  a  small  excess  in  acvea^,  does  not  extend 
to  an  entry  in  which  over  one  half  of  the  sub-division  entered  is  '^  eKceaa." 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  tlie  General  Land 

Office^  June  20j  1893. 

I  have  considered  the  case  of  Frank  O.  Piatt  v.  William  Blattery,  on 
appeal  by  the  latter  from  your  decision  of  April  2, 1892,  holding  his 
timber  culture  entry  for  lot  TSo.  1,  Sec.  10,  T.  24  S.,  B.  34  W.,  Garden 
City  land  district,  Kansas,  for  cancellation,  and  allowing  the  former  to 
file  his  pre-emption  declaratory  statement  therefor. 

It  appears  by  the  plat  of  the  government  survey  of  this  township,  that 
the  Arkansas  river,  which  is  over  eighteeu  chains  wide,  runs  diagonally 
across  the  north-east  part  of  this  section,  making  fractional  each  of  the 
quarter  quarters  of  the  NE.  ^,  and  taking  xmrt  of  the  NE.  ^  of  the  N  W.  ^ 
of  the  section.  The  river,  which  is  meandered,  covers  85.40  acres, 
leaving  554.10  acres  of  land  in  the  section.  One,  Gardner  H.  Morgan 
had  made  timber  culture  entry  for  lots  2,  3  and  4,  and  the  NW.  ^  of  die 
NW.  J  of  the  section,  containing  127.60  acres,  but  on  February  17, 1890, 
Slattery  made  timber  culture  entry  for  lot  No.  1,  containing  twenty-seven 
ac^es,  and  on  February  24,  Piatt  offered  his  declaratory  statement, 
alleging  settlement  on  said  lot  No.  1  January  29, 1890,  and  he  asked 
to  be  allowed  to  make  a  pre-emption  filing  for  the  same.  This  was  re- 
jected by  reason  of  the  timber  culture  entry  of  Slattery.  Thereupon  he 
filed  an  affidavit  of  contest  against  the  entry,  alleging  prior  settlement 
on  the  lot,  and  that  the  timber  culture  entry  was  illegal  because  it,  with 
the  entry  of  Morgan,  was  in  excess  of  one-fourth  of  the  sectioiu 
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A  hearing  was  ordered  by  the  local  officers,  to  detwmiiie  the  respec- 
tiye  rights  of  the  parties,  and  apon  notice  duly  served,  the  same  was 
had,  and  upon  the  hearing  of  the  case,  the  local  officers  recommended 
the  cancellation  of  Slattery's  entry,  from  which  action  he  appealed; 
yon  affirmed  the  decision  below,  and  held  the  entiy  for  cancdlation, 
from  which  he  again  appealed. 

In  the  appeal  and  argument  it  is  insisted  that  yon  erred  in  holding 
that  one  quarter  of  a  section,  meant  one  quarter  of  the  particular  sec- 
tion, rather  than  one  hundred  and  sixty  acres. 

There  is  a  mistake  in  the  evidence  as  to  the  area  of  the  section  of 
these  several  lots,  and  coonsel  claim  that  the  excess  of  the  four  lots, 
and  the  quarter  quarter  section  over  the  quarter  of  the  section,  is  so 
small  that  it  should  not  work  the  cancellation  of  the  last  entry,  and  he 
cites  the  case  of  Charles  W.  Miller  (6  L.  D.,  339),  where  181.81  acres  in 
a  section  were  allowed  to  be  entered. 

It  appears  that  in  that  case  the  section  contained  690>81  acres,  and 
an  entry  for  101.81  acres  had  been  made,  when  Miller  sought  to  enter 
Hbe  W.  i  of  the  3W.  i,  containing  eighty  acres,  and  your  office  held 
that  the  law  allowed  <mly  one  hundred  and  sixty  acres,  regardless  of 
the  size  of  the  section.  The  Departm^it  held  that  this  was  error,  and 
that  one-fourth  of  the  section  was  the  correct  interpretation  of  the  law, 
and  the  ease  of  McCabe  (4  L.  D.,  69)  was  cited  in  support  of  this  view. 
In  the  latter  case,  two  hundred  and  eighty  acres  were  allowed  for  tim- 
ber culture,  but  the  section  contained  1,421.68  acres,  subdivided  into 
lots,  and  as  two  hundred  and  eighty  acres  were  less  in  area  than  one- 
fourth  of  the  section,  the  entries  were  allowed  to  stand. 

In  the  case  of  James  O.  Oarman  (11  L.  D.,  378)  the  question  was  fully 
discussed,'  and  it  was  held  that  the  proviso  in  the  act  ^'  That  not  more 
than  one  quarter  of  any  section  shall  be  thus  granted  for  a  timber  cul- 
ture entry,''  implied  a  technical  quarter  sectioji  as  surveyed,  and  the 
case  of  Andrew  Johnson  (10  L.  D.,  681),  was  cited,  and  distinguished 
from  the  Garman  case.  In  the  Johnson  case  it  was  held  that  as  a  lot 
sought  to  be  entered,  added  to  that  portion  of  a  section  already  cov- 
ered by  a  timber  culture  entry,  would  be  in  excess  of  one  quarter  of 
the  section,  and  the  lands  were  not  a  ^'  quarter  section,"  that  the  entry 
for  the  lot  could  not  be  allowed.  The  case  at  bar  is  similar  to  the  case 
of  Johnson,  and  on  the  same  principle  applied  tlierein,  your  decision 
will  be  sustained. 

In  the  Miller  case  it  is  true  that  the  eighty  acres  which  was  a  legal 
subdivision  added  to  the  former  entry,  was  a  little  over  one-fourth  of 
the  section,  but  in  the  case  at  bar,  the  ^^ excess"  is  15.95  acres  and  is 
more  than  half  the  ^<  legal  subdivision "  sought  to  be  entered.  This 
excess  does  not  come  within  the  maxim  that  <'  the  law  does  not  notice 
or  care  for  trifling  matters." 

While  in  the  discretion  of  the  Commissioner  of  the  Oeneral  Land 
Office,  an  entry  may  be  allowed  to  stand  where  the  excess  is  trifling. 
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to  allow  an  entry  to  stand  where  over  half  the  subdivision  is  ^^  excess," 
would  be  an  abuse  of  discretion.  This  conclusion  renders  it  unneces- 
sary to  consider  the  question  of  priority  between  these  parties,  as  to 
which  the  evidence  is  conflicting  and  unsatisfactory.  The  judgment 
appealed  from  is  af&rmed. 


CONFIBMATION— S  ECTION  7,  ACT  OF  MARCH  8,  1891. 

James  P.  Milliken. 

The  oonflrmatory  provisionB  of  seotion  7,  act  of  March  3, 1S91|  for  the  benefit  of 
bona  fide  parchasen,  extend  to  a  pre-emption  entry  based  upon  a  second  filing. 

JW«t  A%^i(mt  Seiyreta/ry  Sims  to  the  Oommissioner  of  the  General  Land 

Office^  June  J21, 1893. 

On  June  6, 1876,  James  P.  Milliken  filed  declaratory  statement  No. 
15,669,  for  the  S.  J  of  the  SB.  J,  Sec,  16,  T.  19  S.,  E.  4  W^  WaKeeney, 
Kansas. 

On  August  25,  1876,  he  made  homestead  entry  for  the  K  ^  of  the 
NE.  \y  Sec.  22,  in  said  township,  together  with  the  land  first  above  de- 
scribed—one hundred  and  sixty  acres. 

On  November  2, 1885,  he  made  a  second  filing,  this  time  for  the  NE« 
\  of  Sec.  25,  T.  18  S.,  B.  41  W.,  upon  which  he  submitted  final  proo^ 
July  15, 1886,  and  on  September  2,  of  that  year,  final  certificate  No. 
2318  was  issued  therefor. 

By  your  letter  "  G  "  of  March  24, 1890,  he  was  given  opportunity  to 
show  cause  why  his  cash  entry  should  not  be  canceled,  being  based 
upon  a  second  filing,  and  thus  contrary  to  the  provisions  of  section 
2261  of  the  Bevised  Statutes. 

In  a  letter  addressed  to  the  register,  on  December  1,  1890,  he  ad- 
mitted having  made  the  former  filing,  and  in  default  of  fiirther  showing, 
\>y  parties  in  interest  who  had  acknowledged  receipt  of  notice,  yon,  on 
March  6, 1891,  canceled  the  entry. 

It  appears  that  on  September  21, 1886,  nineteen  days  after  final  cer- 
tificate was  issued,  he  sold  the  land  to  one  Eli  P.  Williams,  for  the 
consideration  of  $410,  and  the  latter  sold  the  land  to  E.  S.  Swisher,  on 
January  8,  1887,  for  the  consideration  of  $1,200.  These  conveyances 
were  by  warranty  deeds,  which  were  duly  recorded. 

On  March  9,  1891,  Swisher  filed  in  the  local  office  his  application  for 
the  reinstatement  of  the  entry  and  confirmation  thereof  under  the  pro- 
visions of  section  7,  act  of  March  3,  1891  (26  Stat.,  1095),  alleging, 
under  oath,  that  his  purchase  was  in  good  faith  and  for  a  valuable  con- 
sideration, and  made  before  March  1, 1888. 

On  March  14, 1891,  Joseph  McMurtry  presented  his  homestead  appli- 
cation for  the  land  alleging  settlement  February  21  of  that  year;  this 
was  rejected,  on  account  of  Swisher's  pending  motion  for  reinstate- 
ment, and  McMurtry  appealed. 
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On  May  19^  1891,  you  refused  Swisher's  application  for  the  reinstate- 
ment of  Milliken's  entry,  and  returned  McMurtry's  application  for 
allowance.  From  that  judgment  Swisher  apx)eals  to  this  Dex)artment, 
claiming  confirmation  of  entry  under  the  act  of  1891  (snpra). 

While  MiUiken's  entry  was  based  upon  a  second  filing,  and  thus  con- 
trary to  the  provisions  of  section  2261  of  the  Eevised  Statutes,  and 
invalid  at  the  time  made,  yet  there  is  nothing  in  the  record  which 
shows  that  the  transferees  had  any  knowledge  of  that  invalidity.  The 
entryman's  sale  to  Williams,  and  aJso  that  of  Williams  to  Swisher, 
^ere  made  before  March  1, 1888.  No  adverse  claim  originated  prior  to 
final  entry;  a  valuable  consideration  was  paid  for  the  land,  and  there 
is  nothing  in  the  record  impeaching  the  bona  fides  of  the  purchaserSi 
and  no  fraud  is  charged  against  them.  The  application  to  reinstate 
the  entry  was  made  within  three  days  after  your  order  of  cancellation, 
and  five  days  before  McMurtry  presented  his  homestead  application. 

All  the  conditions  exist  upon  which  confirmation  is  authorized  by 
the  7th  section  of  the  act  of  1891  {8upra).  Gtoorge  De  Shane  et  al.y  12 
L.  D.,  637. 

Yon  will  therefore  abjudicate  the  case,  in  accordance  with  said  act 
and  the  instructions  thereunder  (12  L.  D.,  450). 

The  dedsion  appealed  from  is  accordingly  reversed. 


STONIB  LANI>-AGRICirLTirBAL  BNTBT. 

Haydbn  V.  Jamison. 

Land  oontainfng  ordinary  baUding  stone  ia  not  exolnded  thereby  from  agricnltnral 
entry,  though  more  valuable  as  a  quarry  than  for  agricultural  purposes. 

A  homestead  entry  embracing  land  of  such  character  is  not  of  necessity  made  in  bad 
tsAthf  though  made  for  the  purpose  of  securing  the  stone,  and  may  be  perfected, 
provided  the  entryman  makes  his  actual  home  on  the  land,  improves  the  same, 
and  shows  some  agricultural  use  thereof. 

Secretary  Bmith  to  the  Oammiasianer  of  the  Oeneral  Land  OfflceyJwneJSly 

1893. 

Thomas  Jamison  has  filed  a  petition  for  re-review  of  the  case  of  Jam- 
ison v.  Hayden  (16  L.  D.,  276),  sustained  on  review  March  7, 1893. 
This  i)etition  is  filed  under  the  rule  in  Keft  v.  Cowhick,  8  L.  D.,  111. 

Several  grounds  of  error  ai*e  alleged,  the  most  material  of  which  are 
that  the  original  motion  was  for  a  rehearing,  as  well  as  review,  and 
that  only  the  review  side  of  the  motion  was  considered  in  the  decision 
of  March  7, 1893,  and  that  a  hearing  as  to  the  character  of  the  land 
entered  was  had  when  that  question  was  not  properly  in  issue,  and  that 
Jamison  has  therefore  not  had  his  day  in  court  upon  that  question. 

It  is  also  alleged  that  the  facts  brought  out  at  such  hearing  did  not 
Justify  the  finding  of  bad  faith  upon  the  part  of  the  homestead  entry- 
maiu 
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A  motion  to  strike  oat  the  petition  for  re-review  lias  be^i  filed  by 
counsel  for  Hayden,  upon  the  ground  that  all  matters  there  alleged 
were  passed  upon  in  the  first  review  decision. 

I  have  carefully  examined  the  record  in  the  several  proceedings  in 
this  case,  and  am  of  the  opinion  that  error  has  been  committed  by  the 
Department  in  its  rulings;  and,  in  the  exemse  of  the  supervisory  jur- 
isdiction vested  in  this  Department,  I  consider  it  my  duty  when  a  sub- 
stantial error  is  found  to  correct  it,  without  regard  to  tiie  means  through 
which  it  was  discovered. 

The  facts  as  presented  by  the  record  before  me  are  as  follows : 

September  24, 1889,  Jamison  made  homestead  entry  for  the  ST'?'.  ^  of 
Sec.  6,  T.  3  K.,  B.  70  W.,  Denver,  Colorado. 

Some  time  prior  thereto,  date  not  given,  Hayden  and  members  of  his 
family  had  made  placer  mining  locations  uxH>n  all  but  forty  ac^es  of  tiie 
tract,  and,  on  January  10, 1890,  Benjamin  F.  Hayden  off'ered  to  file  his 
mineral  application  for  the  land  so  located.     His  application   was 
revised,  on  account  of  Jamison's  entry.    He  then  withdrew  his  appli- 
cation, and  filed  a  contest  against  said  entry,  alleging  that  the  land 
was  more  valuable  for  minipg  than  agricultural  purposes;  that  it  was 
not  settled  uxK)n  and  cultivated  as  required  by  law,  and  that  the  entry 
was  made  after  there  was  a  placer  mining  kn^tioii  made  on  the  same, 
and  that  th^  said  land  was  opened  up  in  several  places  for  stone-quar- 
rying purposes  disclosing  building  and  flagging  stones— all  of  which 
was  known  to  Jamison  at  the  time  he  made  his  entry. . 

Hearing  was  ordered,  and  on  June  13, 1890,  the  local  officers  held 
that  they  had  no  jurisdiction  over  the  case,  because  '<  There  is  nothing 
on  file  in  this  office  to  show  that  the  contestant  is  entitled  to  consider- 
ation as  a  mineral  claimant,  proof  of  posting,  certificate  of  location^ 
etc,,  being  absent." 

They  dismissed  the  contest. 

Hayden  appealed,  and  your  predecessor  reversed  the  action  of  the 
local  office,  and  finding  from  the  evidence  that  the  land  was  more  val- 
uable for  its  minerals  than  for  agriculture,  held  the  homestead  entry  of 
Jamison  for  cancellation. 

On  appeal,  this  Department  by  the  decision  now  sought  to  be 
reviewed  found  that  the  land  was  of  little  or  no  value  for  agricultural 
purj^oses,  and  that  Jamison  made  his  homestead  entry  for  the  sole  par- 
pose  of  securing  the  stone  quarries  thereon,  and  for  that  reason  his 
homestead  entry  could  not  be  considered  as  made  in  good  faith. 

From  the  testimony  submitted  at  the  hearing  the  land  would  appear 
to  be  of  little  value  for  farming  purposes,  but  it  is  insisted  by  counsel 
for  Jamison  that  the  question  as  to  the  relative  value  of  the  land  for 
mineral  or  agricultural  purposes  was  not  in  issue  at  the  hearing,  because 
it  is  only  when  the  contest  is  between  a  mineral  and  agricultural  claim- 
ant that  such  relative  value  becomes  material,  and  that  Hayden  having 
withdrawn  his  mineral  application  prior  to  bringing  his  contest,  can 
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not;  be  regarded  as  a  claimant  for  the  land,  but  only  as  a  mere  prot- 
estant,  and  as  such  could  only  be  allowed  to  sbow  non-compliance  with 
the  requirements  of  the  homestead  law  on  the  part  of  Jamison,  which 
liaving  failed  to  do,  his  contest  was  properly  dismissed  by  the  local 
officers. 

I  do  not  care  to  discuss  this  question  of  practice,  as  I  do  not  consider 
it  necessary  from  the  view  I  take  of  the  law. 

The  testimony  has  been  examined,  and  shows  that  the  tract  consists 
almost  wholly  of  ledges  of  red  sandstone,  useful  only  for  building  pur- 
poses, in  which  is  included  paving  and  flagging.  No  other  mineral 
substance  is  shown  to  exist  on  the  entry. 

The  latar  rulings  of  this  Department  hold  that  the  exist^ice  of  such 
rock  does  not  except  the  land  from  agricultuxal  entry,  eren  though  it  is 
moch  more  valuable  for  quarrying  than  for  agrieiiltural  purposes* 
Clark  et  al  v.  Eryin,  16  L.  D.,  122;  Conlin  «.  Kelly,  12  L.  D.,  1;  see  also 
MeOIenn,  v.  Wienbroeer,  15  L.  D^  370.  In  the  lait  case  the  stcme  was 
useful  for  many  purposes  other  than  building,  and  the  mineral  ^itry 
was  allowed.  Until  the  act  of  August  4, 1892,  there  was  no  statute 
allowing  such  lands  to  be  entered  under  any  of  the  mining  laws. 

Although  your  office,  in  the  case  of  H.  P.  Benet,  Jr.,  3  L.  D.,  116, 
held  that  land  chiefly  valuable  for  building  stone  may  be  entered  as  a 
l^laeer  claim,  that  case  was  substantially  oTerruled  in  the  ease  of  Gohlin 
V.  Kelly,  Mepr«,  and  I  have  aot  found  any  reported  decision  of  this 
Department  holding  that  such  land  could  not  be  entered  under  the 
laws  relating  to  agricultural  entries.  In  fact,  the  instructions  relative 
to  the  act  of  August  4, 1892,  expressly  state  that  such  act  does  not 
"  withdraw  land  chiefly  valuable  for  building  stone  from  entry  under 
any  existing  law  applicable  thereto."    (15  L.  D.,  360.) 

Such  land  being  subject  to  agricultural  entry  only,  even  if  it  should 
appear  that  Jamison's  entry  was  made  for  the  purpose  of  securing  the 
stone  quarries,  it  would  not  necessarily  follow  that  it  was  made  in  bad 
faith,  provided  he  complied  with  the  homestead  law  as  to  residence, 
improvements,  etc.  No  reason  is  perceived  why  he  might  not  make  a 
home  for  himself  and  family  on  land  the  chief  revenue  from  which  is 
building  stone,  rather  than  agricultural  products. 

1  know  of  no  statute,  or  regulation  of  this  Department,  requiring  a 
homesteader  to  support  himself  and  family  solely  from  the  agricultural 
products  of  his  farm.  Such  a  ruing  would  exclude  from  the  benefits  of 
the  homestead  laws  all  those  who  followed  other  pursuits  than  farming 
for  a  livelihood. 

Whether  land  of  this  character,  incapable  of  producing  any  agricul- 
tural crop  and  unfit  even  for  grazing,  would  be  subject  to  homestead 
entry  need  not  be  here  discussed,  further  than  to  say  that  the  entry- 
man  in  his  final  proof  would  be  required  to  show  some  cultivation  of 
the  land,  or  that  it  was  used  for  grazing  purposes.  It  was  not  neces- 
sary for  Jamison  to  show  at  the  hearing  that  he  had  cultivated  the 
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land,  for  his  entry  was  not  made  until  September,  1889,  and  the  hear- 
ing was  had  before  the  cropping  season  of  the  next  year. 

While  I  find  from  the  evidence  now  before  me  that  this  land  is  chiefly 
valuable  for  building  stone,  I  am  not  satisfied  that  it  is  entirely  inca- 
pable of  cultivation  and  unfit  for  grazing,  and,  as  Jamison  claims  that 
he  can  produce  evidence  of  its  agricultural  qualities,  and  that  he  failed 
to  do  so  at  the  hearing  because  he  understood  that  question  not  to  be 
in  issue,  I  think  justice  will  be  best  subserved  by  giving  him  an  oppor- 
tunity to  do  so  now. 

I  am  further  persuaded  that  this  is  the  proper  coarse  to  pursue  by  a 
letter  in  the  record'  before  me  from  the  contestant,  of  date  February  15, 
1892,  stating  that  the  land  embraced  in  the  entry  is  very  valnable 
($300,000),  that  it  contains,  besides  building  stone,  large  deposits  of 
fire-day,  limestone,  marble  and  gypsum,  and  asking  that  he  be  allowed 
to  prove  this,  if  the  placer  claim  can  not  be  sustained. 

If  these  minerals  are  found  in  paying  quantities  upon  the  land,  it  is 
subject  to  entry  under  the  mining  laws,  as  construed  by  this  Depart- 
ment, and  that  fact,  if  proven,  may  very  materially  affect  the  rights  of 
the  agricultural  claimant. 

You  wiU  therefore  reinstate  the  homestead  entry  of  Jamison,  and 
direct  a  hearing  as  to  the  character  of  the  land,  its  capacity  for  agri- 
culture, and  the  nature,  value  and  extent  of  all  deposits  of  a  stone  or 
mineral  character  found  tl^ereon,  and  re-a^judicate  the  question  in  the 
light  of  the  evidence  thus  obtained. 


CONFIRMATION-SECTION  7,  ACT  OF  MABCH  8,  1801. 

Clement  v.  Clement  et  al. 

The  oonfirmatory  proTiBions  of  seotion  7,  act  of  March  8,  1891,  for  the  benefit  of  bout 
fide  IncumbrancerBi  extend  to  a  homestead  entry  made  by  one  who  had  previously 
geoored  title  to  another  tract  under  the  homestead  law. 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  the  General  Land 

Office^  June  21^  1893. 

I  have  considered  the  motion  filed  by  Lydia  A.  Penrose,  mortgagee, 
to  remand  to  you  the  case  of  Joseph  S.  Clement  v.  James  W.  Ciemeut 
and  Lydia  A.  Penrose,  mortgagee,  involving  homestead  entry  No.  11,978, 
commuted  to  cash  entry  No.  7618,  of  the  N  W.  J  of  Sec.  9,  T.  113  N.,  R. 
58,  Watertown,  Dakota,  in  order  that  you  may  dismiss  the  contest 
against  said  entry,  and  approve  the  same  for  patent  under  the  pro- 
visions of  section  7  of  the  act  of  Congress  approved  March  3, 1891  (-6 
Stat.,  1095). 

The  grounds  of  said  motion  are  that  when  final  certificate  and  receipt 
issued  in  said  case,  on  March  25, 18S5,  no  protest  or  contest  was  filed 
against  the  validity  of  said  entry,  and  not  until  July  3,  1887,  which 
was  more  than  two  years  after  said  entry  was  allowed;  that  said  land 
was  mortgaged  to  said  Penrose,  who  in  good  faith  loaned  said  entry- 
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man  the  sum  of  $570^  on  April  1, 1885,  which  is  due  and  unpaid,  and 
that  notice  of  said  mortgage  was  duly  given  to  the  local  office,  as  shown 
by  the  affidavit  accompaDying  the  motion. 

The  record  shows  that  said  entry  was  made  by  said  James  W.  Clem- 
ent on  July  11, 1883,  and  was  commuted  on  March  25, 1885,  final  certifi- 
cate No.  7618  issuing  therefor;  that  a  hearing  was  ordered  upon  the 
allegation  of  said  Joseph  S.  Clement,  son  of  said  entryman;  that  the 
entryman  was  disqualified  from  making  said  entry,  having  made  a 
former  homestead  entry  in  1864,  or  1865,  at  the  United  States  land 
office  at  Des  Moines,  Iowa,  of  the  north  fractional  half  of  the  NE.  i  of 
Sec.  4,  T.  89  K,  E.  17  W.,  containing  forty-five  and  forty  one-hundredths 
acres;  that  on  December  7, 1887,  the  hearing  having  been  adjourned 
until  that  day,  said  Penrose  filed  her  affidavit  alleging  her  interest  in 
the  land,  requested  to  be  allowed  to  intervene  in  said  case,  and  objected 
to  any  further  action  in  the  case.  Her  objection  was  overruled  by  the 
local  officers.  From  the  evidence  submitted,  the  local  officers  found  that 
the  entryman,  said  James  W.  Clement,  had  exhausted  his  homestead 
entry  by  a  prior  entry  of  public  land  under  the  homestead  law,  for 
which  he  had  received  patent,  and  recommended  that  his  said  cash 
entry  should  be  canceled.  On  appeal,  your  office,  on  September  27, 
1890,  affirmed  the  decision  of  the  local  office. 

An  abstract  of  title,  the  correctness  of  which  is  certified  to  by  P.  W. 
Ware,  register  of  deeds  for  Clark  county,  Dakota,  shows  that  James 
W.  Clement  and  Margaret  A.,  his  wife,  on  April  1, 1885,  executed  a 
mortgage  on  the  land  to  Lydia  A.  Penrose  for  the  sum  of  $570. 

Although  the  proof  shows  that  the  said  James  W.  Clement  had  made 
a  prior  entry  for  which  patent  had  issued  under  the  homestead  laws, 
yet  the  land  in  question  being  subject  to  entry,  and  the  entry  having 
been  allowed  to  one  in  essoj  the  facts  above  given  bring  the  case  within 
the  confirmatory  provisions  of  the  act  of  1891  {supra).  Patrick  Tracey, 
13  L.  D.,  392;  Jairus  Lincoln,  16  L.  D.  465. 

The  decision  appealed  from  is  hereby  reversed,  and  the  case  is  re- 
manded for  proper  proceedings  in  conformity  to  these  views. 


TIMBBR  OUIiTITRE  PROOF— RCTIiE  S8  OF  PRACTICE. 

HUBBR  V.  BUBTLBSS. 

Final  timber  cnltare  proof  Bnbmitted  concnrrently  with  evidence  taken  nnder  contest 
proceedings,  and  in  part  responsiye  thereto,  maybe  considered  nnder  amended 
Bnle  53  of  Practice,  where  the  charge  as  laid  by  the  contestant  is  not  sustained 
by  the  testimony  introduced  in  his  behalf. 

First  Assistant  Secretary  Sims  to  the  Oommissioner  of  the  General  Land 

Office^  June  21^  1893. 

On  the  28th  of  May,  1880,  l^ehemiah  B  artless  made  timber  culture 
entry  fbr  the  E.  }  of  the  SW.  |,  and  lots  3  and  4  of  Sec.  7,  T.  2  N.,  B. 


542  DECISIONS  BSLATIKG  TO   THK  PUBLIC  UUSTDB. 

29  W.y  McCook  land  district,  Kebrasbk  He  died  in  J^naiy,  1869, 
having  executed  his  last  will  and  testament  on  the  26th  of  May,  18S6, 
in  which  he  gave  and  devised  all  his  property,  real  and  personal,  to  Us 
wife,  Lavilla  J.  Bortless,  and  appointed  her  execotxix  of  bis  wilL  In 
case  he  outlived  his  wife  he  provided  that  all  his  property,  reid  sad 
personal,  should  go,  at  his  death,  to  Paulena  L.  Burtleaa,  an  orphan 
girl  adopted  by  himself  and  wife  when  she  was  three  and  a  kalf  years 
old« 

On  the  22d  of  July,  1880,  Lavilla  J.  Burtless  made  final  atfidavit  be- 
fore the  register  of  the  local  land  office,  and  applied  to  perfieet  her  claim 
to  the  land  entered  by  her  husband.  She  made  oath  that  she  was  the 
widow  of  Nehemiah  Burtless,  who  left  no  children  surviving^  him,  and 
that  she  was  his  only  heir.  That  for  a  period  of  eight  years,  at  least 
ten  acres  of  said  tract  bad  been  planted  to  trees,  which  had  been  cul- 
tivated, protected,  and  kept  in  a  growing  condition,  and  that  tliere 
were  at  that  time  an  average  of  over  one  thousand  living  and  thrifty 
trees  to,  and  upon  each  acre,  aggregating  in  total  the  number  of  eleven 
thousand  trees. 

On  the  said  22d  of  July,  1890,  William  Huber  appeared  at  the  loeal 
office,  and  made  oath  that  he  was  informed,  and  believed  that  Mrs. 
Burtless  was  about  to  make  final  proof  that  day,  and  alleged  that  for 
the  last  two  years  said  tract  had  not  been  cultivated,  and  that  there 
was  not  the  number  of  trees  growing  on  each  acre,  required  by  Is^w. 
He  asked  that  he  might  be  allowed  to  appear  and  cross-examine  the 
final  proof  witnesses  ofiered  by  the  claimant^  and  that  said  proof  be 
rejected,  and  the  entry  canceled. 

Prior  to  that  time,  Huber  had  filed  an  affidavit  of  contest  against 
said  entry,  and  a  hearing  had  been  apxK)inted  for  the  said  22d  day  of 
July,  1890.  Both  parties  were  therefore  present  at  the  local  office  on 
that  day,  in  response  to  notice  and  the  contestant  produced  two  wit- 
nesses, who  were  sworn  and  testified  in  his  behalf.  They  were  than 
cross-examined  by  the  counsel  for  claimant,  and  the  case  of  contestant 
closed. 

The  claimant  and  one  witness  were  then  examined,  their  testimony 
being  taken  upon  final  proof  blanks.  The  hearing  was  then  ^<  continued 
to  August  2, 1890,  at  10  o'clock,  a.  m.,  by  agreement,''  aeooiding  to  the 
entry  made  by  the  local  officers  in  the  record  of  the  case.  They  next 
made  the  following  entry:  '^  Augast  2, 1890,  proof  completed  and  case 
closed." 

The  proof  taken  on  the  2d  of  August,  1890,  was  the  testimony  of 
George  J.  Frederick,  Charles  H.  Jacobs,  Frank  Albrecht  and  Mel- 
vin  H.  Holmes,  witnesses  produced  on  the  part  of  claimant.  Their 
evidence  was  taken  ux)on  final  proof  blanks,  as  was  the  case  with  that 
of  the  claimant,  and  her  witness,  Aaron  T.  West,  who  were  examined 
on  the  22d  of  July,  the  day  appointed  for  the  hearing  upon  Hubert 
contest.    Neither  the  claimant,  nor  any  of  her  witnesses,  were  cross- 
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es^aroined  by  the  eoansiel  for  contestant,  so  ikr  as  appears  by  the  record, 
although  the  answers  to  all  the  printed  questions  were  onnsnally  fiiU 
and  oomptete. 

On  the  22d  of  September,  1890,  the  local  officers  united  in  a  decisicMi, 
in  which  tbc^y  said:  ^^  We  And  no  cause  for  action,  as  claimant  shows 
Yxj  proof^  a  faU  compliance  with  the  law.  We  therefore  dismiss  eoo- 
iiest^  and  recommend  receiver's  receipt  to  iasne.'^ 

An  appeal  was  taken  to  yonr  office,  and  on  the  8th  of  March,  1882, 
you  affirmed  tiie  action  of  the  local  officers  in  dismissing  the  contest, 
and  finding  that  the  final  proof  offered  by  the  defendant  indicated  a 
gnbstantial  compliance  with  the  law,  you  informed  the  local  officers 
that  rach  final  proof  would  be  allowed  to  stand,  and  in  the  eyent  of 
your  decision  becoming  final,  you  directed  them  to  issue  certificate  and 
receipt  thereon,  upon  payment  of  tb^  required  fee.  An  appeal  from 
your  decision  brings  the  case  to  the  Department.  The  errors  com- 
plained of  in  your  decision^  are  specified  as  follows: 

.   1.  It  was  error  to  dismu*  said  contest  auder  the  prooA  submitted  at  the  coutest^ 
which  proofs  are  safflcient  to  warrant  the  cancellation  of  said  entry. 

2.  It  appears  from  the  decision  appealed  from  that  final  proofe  were  offered  after 
contest  was  initiated,  and  accepted  and  approved  by  the  Commissioner,  which  said 
proofs  were  taken  without  notice  to  contestant,  contrary  to  the  Rules  of  Practice  in 
aach  cases,  which  provide  that  when  a  contest  has  been  initiated  against  an  entry 
no  fruther  steps  wxU  be  taken  to  dispose  of  the  land  oovered  by  such  entry  during 
the  pendency  of  said  contest. 

The  objeclion  first  stated  is  not  well  taken,  as  the  testimony  sub- 
mitted by  the  contest  ant  at  the  bearing  did  not  sustain  his  charges, 
and  without  a  word  of  proof  on  the  part  of  the  claimant,  the  contest 
should  have  been  dismissed.  The  i^intiff  alleged,  but  failed  to  prove, 
a  cause  of  action  against  the  def<mdant,  hence  a  non-suit  was  in  order 

Under  these  circumstances,  is  he  in  any  way  injured  by  the  irregu- 
larities complained  of  in  his  second  specification  of  errors  f 

The  entry  in  question  having  been  made  prior  to  September  15, 1887, 
final  proof  could  properly  be  made  without  publication  ai  notice  of 
intention  to  make  the  same.    (9  L.  D.,  672). 

Rule  63,  of  the  Rules  of  Practice,  as  amended,  (14  L.  D.,  250),  pro- 
vides that  in  all  cases  where  a  contest  has  been  brought  against  an 
entry  or  filing  on  the  public  lands,  and  trial  has  taken  place,  the  entry- 
man  may,  if  he  so  desires,  submit  final  proof  and  complete  the  same, 
with  the  exception  of  the  payment  of  the  purchase  money  or  comniis- 
sions,  as  the  case  may  be,  and  should  the  entry  finally  be  ac\judged 
valid,  said  final  proof,  if  satisfactory,  would  be  accepted,  and  final  cer- 
tificate issued,  upon  proper  payment  being  Diade. 

In  the  case  at  bar,  contest  had  been  initiated  against  an  entry,  the 
day  of  trial  had  arrived,  and  the  plaintiff  had  submitted  his  evid^iee. 
To  that  extent  trial  had  taken  place.  The  defendant,  in  contradiction 
of  the  charges  and  testimony  of  the  plaintifi^',  and  in  support  of  her  claim, 
submitted  the  testimony  of  herself  and  witnesses.    This  testimony  was 
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reduced  to  writing  upon  final  proof  blanks,  and  was  afterwards  sub- 
mitted as  the  defendant's  final  proof  in  tbe  case. 

After  you  had  dismissed  the  contest,  which  in  efi^ect  adjudged  the 
entry  valid,  you  considered  said  final  proof,and  found  the  aame  satis- 
factory. You  then  provided  for  its  acceptance,  in  case  your  jadgment 
became  final,  and  the  entryman  complied  with  the  provisions  of  Bnle 
53,  as  amended.  I  think  this  brings  the  case  within  the  provisions  of 
that  amended  rule. 

It  would  have  been  different,  perhaps,  had  it  been  necessary  to  con- 
sider the  testimony  of  the  defendant  and  her  witnesses  in  determiQing 
the  contest  charges  of  the  plaintiff,  as  it  was  held  in  the  case  of  Foltz 
V,  Soliday  (13  L.  D.,  663),  that  final  proof  could  not  be  considered  as 
part  of  the  testimony  in  a  case  arising  under  a  protest  against  the  ac- 
ceptance of  said  proof  That  was  a  different  case,  however,  from  the 
one  at  bar,  as  the  protest  filed  by  the  plaintiff  on  the22d  of  July,  1890j 
against  the  defendant's  final  proof,  cuts  no  figure  whatever,  the  case 
being  disposed  of  under  his  contest  charges  filed  on  the  22d  of  April, 
1890. 

In  view  of  the  utter  failure  of  the  plaintiff  to  sustain  his  charges 
against  the  entry  in  question,  my  conclusion  is  that  he  was  in  no  way 
injuriously  affected  by  whatever  irregularities  may  have  occurred  in 
the  disposition  of  the  case  by  the  local  officers,  or  your  office.  When 
he  failed  to  prove  the  cause  of  action  alleged  by  him,  he  ceased  to  be  a 
party  in  interest  in  the  case,  or  in  the  subsequent  proceedings,  except 
that  he  still  had  the  right  of  appeal.  This  right  he  has  exercised,  and 
his  appeal  has  been  careftilly  considered.  It  would  not  benefit  him  to 
require  the  defendant  to  submit  new  final  proof,  and  I  see  no  legal  ob- 
jection to  accepting  that  already  submitted.  The  decision  appealed 
from  is  therefore  affirmed. 


CONFIRMATION-SECTION  7»  ACT  OF  MABCH  89  1881. 

John  L.  Mobbibon. 

A  pre-emption  entry  of  Alabama  iron  land,  baaed  on  a  settlement  and  filing  made 
prior  to  the  passage  of  the  act  of  March  3, 18S8,  by  one  who  remored  firom  land 
of  his  own  in  the  same  State  to  make  such  settlement,  is  confirmed  by  the  pro- 
viso to  section  7,  act  of  March  3, 1891,  if  otherwise  within  the  terms  of  said  aoi 

First  Aisistant  Secretary  Sims  to  the  Commissioner  of  the  Oeneral  Land 

Office^  June  J21y  1893. 

On  Febmary  10, 1888,  John  L.  Morrison  made  pre-emption  cash  entry 
for  the  north  ^  SE  ^  and  SW  ^  SE  ^  Sec.  30,  T.  24  N.,  B.  11  E.,  Mont- 
gomery, Alabama. 

On  Febmary  11, 1891,  yon  held  said  entry  for  cancellation  as  to  the 
BW  i  of  the  SE  i  Sec.  30,  T.  24  N.,  B.  11  E.,  because  said  tract  was 
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**  covered  by  limonite  ore  and  not  subject  to  pre-emption  entry  before 
being  offered  at  public  sale,  as  directed  in  circular  of  April  9,  ISSSw'^ 
Morrison  has  appealed  from  your  judgment  to  this  Department,  and 
lias  also  filed  a  motion  asking  to  have  the  ease  disposed  of  under  the 
provisions  of  section  7  under  the  act  of  March  3, 1891  (26  JStat.,  1095). 

The  circular  of  April  9, 1883,  referred  to  in  your  decision  is  found  in 
1  L.  D.,  655.  It  was  promulgated  under  the  act  of  March  3, 1883  (22 
Stat.,  487).    This  acfc  provides  as  follows: 

That  within  the  State  of  Alabama  all  pnblio  lands,  whether  mineral  or  otherwise, 
shall  be  snbject to  disposal  only  as  agricultural  lands:  Pravided,  however ,  that  all 
lands  which  have  heretofore  been  reported  to  the  General  Land  Office  as  containing 
coal  and  iron  shall  first  be  offered  at  public  sale:  And  provided,  further,  that  any 
bona  fide  entry  under  the  provisions  of  the  homestead  law  of  lands  within  said  State 
heretofore  made  may  be  patented  without  reference  to  an  act  approved  May  tenth 
eighteen  hundred  and  seventy-two,  entitled  'An  act  to  promote  the  development  of 
the  mining  resources  of  the  United  States/  in  cases  where  the  persons  making  appli- 
cation for  such  patents  have  in  aU  other  respects  complied  with  the  homestead  law 
relating  thereto. 

It  was  held  by  this  Department  in  the  case  of  I^ancy  Ann  Caste  (3 
L.  D.,  169),  that  (syllabus),— 

Where  at  the  date  of  filing  or  entry  no  mineral  waa  known  to  exist  the  fact  that 
mineral  is  subsequently  discovered  will  not  operate  to  deprive  a  settler  of  the  right 
to  perfect  his  claim  in  case  he  complies  with  all  legal  requirements  in  regard  to  res- 
idence, cultivation  and  improvement  of  the  land.  Lands  covered  by  bona  fide  per- 
fected or  inchoate  settlement  claims  cannot  be  offered  at  public  sale  under  said  act. 

And  in  the  case  of  Thomas  M.  Knight  et  al  (8  L.  D.,  297),  it  was 
said, — 

I  do  not  think  it  was  the  intention  of  Congress,  as  expressed  in  said  act,  that 
actual  settlers  who  had  settled  upon  and  improved  lands  not  known  to  be  mineral  in 
character,  prior  to  the  passage  of  the  act,  should  be  compelled  to  compete  with 
others  at  a  public  sale  in  order  to  save  their  homes  and  improvements. 

It  is  shown  in  the  case  above  that  Morrison  settled  npon  the  land  in 
question,  having  moved  from  land  of  his  own  in  the  same  State,  and 
filed  a  pre-emption  declaratory  statement  therefor  in  1881,  and  made 
cash  entry  February  10,  1888. 

The  act  of  March  3, 1883,  supra,  provided  that  existing  homestead 
entries,  if  legal  in  other  respects,  should  pass  to  patent  notwitlistand- 
ing  the  passage  of  the  act,  and  without  reference  to  the  act  of  May  10, 
1872.  Since  the  Department  has  held  that  one  who  has  made  a  pre- 
emption filing  and  settlement  is  in  as  good  a  position  under  these  laws 
as  one  who  has  made  a  homestead  entry,  and  since  Morrison  filed  his 
pre-emption  declaratory  statement  and  made  settlement  before  the 
passage  of  the  act  of  1883,  and  is  shown  to  have  been  an  actual  settler 
on  the  land  ever  since,  his  entry  is  not  such  an  one  as  may  not  be  con- 
firmed under  the  proviso  to  section  7  of  the  act  of  March  3,  1891,  supra. 
It  was  not  held  for  cancellation  by  your  office  until  more  than  two  years 
had  elapsed  after  the  final  receipt  was  issued,  and  no  contest  or  pro* 
12771— VOL  16 35 
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teF^t  ba.s  ever  be^n  filed  afi^ainst  said  entry.    It  is  therefore  confirmed 
nnder  the  proviso  of  the  act  cited. 

:  Your  judgment  is  accordingly  modified,  and  you  are  directed  to  issoe 
a  patent  on  the  entry  in  question. 


TIMBER  LANB  ENTBT-SECTION  469  B.  8. 

OiLMORB  V.  SnCPSON. 

The  condition  of  the  land  at  the  date  of  purchase  deteimines  whether  it  is  of  the 
character  contemplated  by  the  act  of  June  3,  1878. 

One  engaged  as  an  agent  or  attorney  of  others  in  securing  information  from  the  rec- 
ords of  the  local  office  for  the  benefit  of  such  individualSy  is  not  by  such  employ- 
ment disqualified  under  section  452  B.  S.,  to  enter  public  land. 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  the  General  Land 

Office,  June  22, 1893. 

On  July  27, 1889.,  l^ora  Simpson  made  timber  la-nd  cash  entry  (No. 
3367)  of  the  K  J  of  the  N W.  i  and  the  SE.  J  of  the  NW.  i  of  Sec.  26, 
T.  8  N.,  E.  9  W.,  at  Oregon  City,  Oregon. 

On  March  8, 1890,  Neil  Gilmore  filed  an  afiSdavit  of  contest  against 
said  entry,  alleging  in  substance  that  said  laud  was  more  valuable  for 
agricultural  than  for  timber  purposes,  and  that  on  May  14, 1889,  the 
time  said  Nora  Simpson  applied  to  x>iirchase  said  land,  she  ^^was  em- 
ployed in"  the  local  land  office  at  Oregon  City,  by  William  T.  Burney, 
the  register  of  said  office. 

A  hearing  was  appointed  for  May  14, 1890,  at  the  local  office,  when 
the  parties  appeared  and  testimony  was  submitted. 

On  June  23, 1890,  the  local  officers  rendered  their  joint  opinion  that 
said  land  was  chiefly  valuable  for  its  timber,  and  that  said  Simpson 
was  qualified  to  make  said  entry,  and  was  entitled  to  a  patent  for  said 
land. 

On  appeal,  by  letter  of  February  6, 1892,  you  affirmed  their  decision 
and  dismissed  the  contest. 

A.  motion  for  review  was  filed  by  said  Gilmore,  and  by  letter  of  May 
23, 1892,  you  re-affirmed  your  former  decision  as  to  the  character  of 
said  land  but  you  then  found  that  said  Simpson  was  "  an  employe  of 
said  office"  at  the  date  she  entered  said  land,  and  was  therefore  dis- 
qualified to  make  said  entry  under  the  provisions  of  section  452  of  the 
Bevised  Statutes;  consequently  you  reversed  your  former  decision  of 
February  6,  1892,  and  held  said  entry  for  cancellation. 

An  appeal  now  brings  the  case  to  this  Department. 

Ilaviug  examined  the  evidence  I  find  that  at  tlie  hearing  the  testi- 
mony on  both  sides  was  confined  to  the  charge  relating  to  the  character 
of  the  land.  It  appears  that  the  land  is  rough  and  uneven,  cut  up  by 
gulches,  with  a  second  rate  soil,  and  covered  with  a  growth  of  timber 
consisting  mainly  of  hemlock,  spruce  and  fir  trees. 
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Tbe  act  of  June  3, 1878  (20  Stat.,  89),  under  which  the  entry  was 
made,  provides  that  lands  "valuable  chiefly  for  timber,  but  unfit  for 
cultivation"  may  be  sold  as  therein  provided.  In  United  States  v.  Budd 
(144  U.  S.,  154, 167),  this  statute  was  construed,  and  the  court,  in  speak- 
ing of  the  scope  of  the  act,  say — 

L<and8  are  not  excladed  by  tbe  scope  of  tbe  act  because  in  tbe  future,  by  large  ex- 
penditures of  money  and  labor,  tbey  may  be  rendered  suitable  for  cultivation.  It  is 
«nougb  tbat  at  tbe  time  of  tbe  purchase  tbey  are  not,  in  tbeir  tben  condition,  fit 
therefor.  The  statute  does  not  refer  to  the  probabilities  of  the  fnture,  but  to  tbe 
facts  of  the  present. 

Judged  by  this  rule  the  land  in  dispute  must  be  considered  to  have 
been  "  valuable  chiefly  for  timber,  but  unfit  for  cultivation  '^  at  the  date 
when  said  entry  was  made.  I  concur  in  your  two  opinions  and  in  that 
of  the  local  officers  upon  this  question  of  fact. 

No  evidence  that  Nora  Simpson  was  disqualified  to  purchase  said 
laud,  as  charged,  was  introduced  upon  the  trial.  Apparently  the  con- 
testant abandoned  that  part  of  his  charge,  for  he  submitted  no  testi- 
mony that  she  was  ever  employed  in  the  local  office  by  William  T.  Bur- 
ney,  the  register,  or  by  any  one  else. 

The  charge  is  that  on  May  14, 1889,  she  was  "  eipployed''  in  the  local 
office  by  said  Burney,  as  register. 

By  your  letter  of  January  18,  1890,  before  this  contest  was  initiated, 
you  called  on  the  local  officers  for  a  report  as  to  her  said  employment. 

The  register  and  receiver  each  made  a  report,  with  the  affidavit  of  the 
late  register,  said  Burney,  who  was  in  office  on  May  14, 1889,  and  with 
the  affidavit  of  the  register  who  preceded  him  in  that  office. 

The  register,  in  his  letter  of  February  1, 1890,  says  in  response— 

As  to  ''  how  long  she  has  been  employed  in  your  office/'  tbe  records  of  the  office  do 
not  disclose  the  fact  that  she  ay  as  employ  ed,  or  at  what  time  she  commenced  work 
in  the  office. 

It  appears  from  this  report  that  theie  is  no  record  evidence  that  she 
was  an  employ^  in  the  office,  as  charged,  or  upon  the  roll  of  gov- 
ernment employes.    The  receiver,  in  his  letter  of  March  8, 1890,  says — 

Not  at  the  date  of  the  initiation  of  said  claim  nor  at  the  final  entry  thereof,  was 
she  employed  in  this  office,  nor  engaged  iu  any  business  connected  therewith,  except 
in  those  cases  where  persons  required  information  or  services  not  within  the  power 
of  tbe  officials  to  furnish  for  any  reason;  then  such  persons  secured  her  services  and 
paid  for  them  such  sum  as  she  and  they  should  agree  upon  therefor.  She  was  not  paid 
as  a  clerk  in  the  office  nor  under  oath  to  perform  any  duties  therein,  nor  was  she  required 
to  account  to  the  office  iu  the  matter  of  her  business,  but  was  at  liberty  to  dispose 
of  her  time  as  her  own  will  dictated. 

William  T.  Burney,  by  his  affidavit  of  March  7, 1890,  swears  that  he 
was  register  of  said  office  from  January  1, 1886,  to  August  1,  1889,  and 
that  on  or  about  March  1,  18vS8,  Kora  Simpson  began  to  perform  the 
services  in  the  local  office  as  already  described,  and  continued  to  do  so 
until  November  5, 1889. 

That  she  was  not  in  the  employ  of  tbe  government,  nor  ever  sworn  to  perform 
Any  duties  or  business  connected  with  said  office^  nor  was  she  accountable  to  the 
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office  or  to  tbe  register,  or  receiver,  for  her  Bervices,  nor  ever  lecei^ed  any  remaiiera- 
tion  from  tlie  governnient.  or  either  of  the  officers  of  said  office,  for  the  same,  u 
such,  or  otherwise,  that  I  remeoiher  of. 

This  affiant  was  the  register  charged  with  having  employed  Miss 
Simpson  in  tbe  local  office. 

L.  T.  Barin,  by  his  affidavit  of  March  6, 1890,  swears  that  he  pre- 
ceded said  Burney  in  the  office  of  register  of  said  local  office,  and  after- 
wards continaed  to  practice  law  before  the  officers  thereof,  and  that 
said  Simpson  ^^  was  not  supposed  to  be,  nor  was,  an  employ^  of  said 
offiice,  enjoying  only  such  privileges  and  rights  as  every  other  persoa 
was  entitled,  and  had  in  fact,  the  advantages  of." 

These  reports  and  affidavits  madebef  re  the  initiation  of  the  present 
contest,  furnish  all  the  evidence  upon  the  subject,  and  appear  to  me 
to  negative  the  charge  that  on  May  14,  1889,  Nora  Simpson  was 
"  employed  ^  by  the  register  of  the  local  office. 

Webster's  definition  of  the  verb  "  employ"  is  "  To  use  as  an  agent, 
servant,  or  representative."  Miss  Simpson  is  reported  to  have  ren- 
dered services  as  a  copyist,  in  making  copies  of  maps,  plats,  and  other 
records  of  the  local  office,  for  parties  outside  of  said  office,  nxK>n  their 
application,  and  not  for  the  register  or  receiver,  or  any  one  connected 
with  tbe  office. 

Section  452,  of  the  Eevised  Statutes,  upon  which  your  decision  is 
based,  canceling  said  entry,  provides  as  follows — 

The  officers,  clerks  and  employes  in  the  General  Laud  Office  are  proh'hbited  from 
directly  or  indirectly  purchasiivg  or  becoiniog  intereHted  in  the  purchase  of  auy  of 
the  public  land;  and  any  person  who  violates  this  section  shall  forthwith  be  removed 
from  office. 

This  provision  prohibits  a  certain  class  of  persons  from  the  right  to 
purchase  laud,  which  right  is  accorded  to  citizens  generally.  It  may 
be  properly  classed,  therefore,  as  a  statute  afjainst  common  right. 

Statutes  against  common  right  are  those  which  operate  exceptionally  to  the  preju- 
dice of  particular  persons;  not  laws  of  general  application  whi(;h  liappeu  to  harshly 
affect  a  few  individuals  on  account  of  their  exceptional  condition,  but  laws  wbicb 
do  not  have  such  an  application;  those  which  ojierato,  when  they  apply  at  all,  to  a 
few,  while  tbe  rest  of  the  community  are  exempt.  Such  statutes  are  construed 
strictly.    Sutherland  on  Stat.,  $366. 

Again  this  statute  further  inflicts  the  penalty  of  a  summary  removal 
from  office  of  the  offender  against  its  provisions.  In  all  respects  it  is 
penal  in  character.  Penal  statutes  are  those  which  "  iuiiwse  any  spe- 
cial burden,  or  take  away  or  impair  any  privilege  or  right."    Idem  §358. 

It  is  well  settled  that  such  statutes  are  to  be  strictly  construed. 

A  penal  statute  cannot  be  extended  by  implication  or  construction.  It  cannot  be 
made  to  emhrace  cases  not  withiu  the  letter,  though  wUhin  the  reason  and  the 
policy  of  the  law.  Although  a  case  may  be  within  the  mischief  intended  t-o  be 
remedied  by  a  penal  act,  that  fact  affords  no  sufficient  reason  for  construing  it  so 
as  to  extend  it  to  the  cases  not  within  the  correct  and  ordinary  meaning  of  its  lan- 
guage."   Idem^  $350. 
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Such  a  statute  should  not  be  constnied  "  by  equity,  so  as  to  extend 
it  to  cases  not  within  the  correct  and  ordinary  meaning  of  the  expres- 
sions of  the  law.''  United  States  v.  Sheldon  (2  Wheat  119,  121);  see 
also  Chase  v.  Curtis  (113  U.  S.,  452). 

This  Department  has  construed  the  statute  in  question  in  accordance 
-with  the  view  that  it  is  penal  in  its  nature,  and  not  to  be  extended  by 
implication.  In  Grandy  v.  Bedell  (2  L.  D.,  314),  Secretary  Teller,  in  con- 
stTuing  this  statute,  says — 

It  will  be  observed  tbat  the  BecMon  quoted,  and  this  is  the  only  statatory  provi- 
sion  bearing  on  the  subject,  does  not  extend  to  clerks  in  the  district  offices,  bat  by  it<s 
terms  is  confined  to  those  employed  in  the  General  Land  Office.  Your  office  has, 
however,  by  rule,  extended  the  operation  of  this  statute  so  as  to  include  clerks  in  the 
local  office  and  this  Department  held  in  the  case  of  the  State  of  Nebraska  v.  Dorriug- 
ton  (Copp's  L.  L.,  1882,  p.  547),  the  defendant  being  at  the  time  of  making  his  timber 
cnlture  entry  a  clerk  in  a  local  land  office,  that  such  fact  was  sufficient  ground  for 
the  cancellation  of  the  entry.  But  in  the  case  now  under  consideration,  the  entry 
was  allowed  November  5, 1875,  and  since  that  time  the  claimant  has  apparently  in 
good  faith  observed  the  requirements  of  the  timber  culture  law  so  flir  as  within  his 
power.  At  the  time  of  the  contest  the  claimant  was  not  an  employ^  of  the  district 
office.  Taking  these  facts  into  consideration,  and  the  further  one  that  he  was  not 
by  express  provision  of  law  incompetent  to  make  the  entry,  I  am  of  the  opinion  that 
it  should  be  permitted  to  stand. 

Under  this  decision  Miss  Simpson  "  was  not  by  express  provision  of 
law  incompetent  to  make  the  entry  "  which  she  made  July  27, 1889,  and 
would  not  have  been  incompetent  if  she  had  been  a  clerk  in  the  district 
ofQce,  so  far  as  the  express  provision  of  the  law  affected  her. 

In  the  case  of  Bichardson  v.  Linden  (4  L.  D.,  77),  Secretary  Lamar 
held  that  the  regulation  of  August  23, 1876  (2  C.  L.  L.,  1448)  prohibiting 
registers  and  receivers,  their  clerks  and  employes,  ^^and  those  inti- 
mately and  confidentially  related  "  to  them,  from  making  entries  of  pub- 
lic land,  could  not  "be  made  to  defeat  a  statutory  righf 

This  construction  of  the  law  was  in  force  and  effect  when  Miss  Simpson 
made  her  entry  on  July  27, 1889. 

On  February  3,  1890,  this  Department,  in  the  case  of  Herbert 
McMicken  et  aL  (10  L.  D.,  97),  extended  the  scope  of  the  statutes  so  as 
to  include  an  employe  in  the  office  of  the  surveyor  general  of  Wash- 
ington Territory  as  a  branch  of  the  General  Land  Office.  In  the  case 
of  Herbert  McMicken,  on  review  (11 L.  D.,  96, 98),  it  was  considered  as  a 
fact  of  controlling  importance  that  he  received  his  compensation  from 
the  government  appropriation.  This  decision  was  followed  by  the  cir- 
cular of  September  15, 1890  (11  L.  D.,  348),  which  prohibited  all  officers, 
clerks,  and  employes  in  the  local  land  offices,  "  or  any  persons,  wher- 
ever located,  employed  under  the  supervision  of  the  Commissioner  of 
the  General  Land  OiBSce  from  entering  any  public  land. 

Miss  Simpson  was  not  paid  by  the  government,  and  I  do  not  think 
her  case  is  governed  by  the  decisions  and  circular  last  cited.  Neither 
do  I  think  that  Miss  Simpson  was  "erax)loyed  under  the  supervision  of 
the  Commissioner  of  the  General  Land  Office;"  she  had  control  of  her 
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own  time,  and  was  employed  only  by  persons  outside  of  the  local  laud 
ofSce.    She  waived  no  statntorj'  right  by  such  employment,  and  no  offi- 
cer of  the  government  had  power  to  waive  any  right  which  she  may 
have  under  the  law,  as  held  in  Richardson  v.  Linden  (supra). 
The  act  of  March  3, 1883  (22  Stat.,  484),  cited  by  you,  provides— 

Sec.  2.  That  registers  and  receivers  shall,  upon  application,  furnish  plate  of  dia- 
grams of  townships  in  their  respective  districts,  showing  what  lands  are  vacant  and 
what  lands  are  taken,  and  shall  be  allowed  to  receive  compensation  therefor  from 
the  party  obtaining  said  plat  or  diagram  at  such  rates  as  may  be  prescribed  by  the 
Commissioner  of  the  General  Land  Office. 

This  statute  was  construed  by  this  Department  in  the  case  of  Adolph 
Munter,  (3  L.  D.,  174)  as  not  excluding  the  public  or  individuals  from 
free  access  to  the  records  of  the  local  offices  for  obtaining  information, 
or  making  copies  of  the  same,  when  the  conduct  of  the  public  business 
would  fairly  permit  It.  The  public,  or  individuals,  have  a  right  to  em- 
ploy attorneys  or  agents  to  do  this  business  for  them,  especially  by  the 
permission  of  the  local  officers.  Miss  Simpson  was  so  employed,  and 
she  forfeited  no  rights  thereby. 

Your  judgment  is  reversed. 


PBITATS  CLAIM— CONFinMATOBT  STATUTES. 

Jesse  Fish. 

In  the  adjudication  of  private  claims  the  Department  must  follow  statutory  enact- 
ments, even  though  it  he  conceded  that  such  enactments  are  in  violation  of 
treaty  obligations. 

The  statutory  provisions  with  respect  to  the  confirmation  of  private  claims  in  Florida 
contemplate  that  all  such  claims,  whether  founded  upon  perfect  g^anta  or  incom* 
plete  titles,  should  be  presented  to  the  board  of  commissioners  for  conHrmation, 
or  to  Congress  for  final  action,  and  that  all  such  claims,  not  finally  acted  upon 
by  Congress,  should  be  brought  into  the  courts  for  adjudication;  and  a  claim 
not  confirmed  by  the  commissioners,  or  by  Congressional  action,  is  barred  if  not 
asserted  in  the  courts  within  the  period  specified. 

Secretary  Smith  to  the  Commissioner  of  the  QeneralLand  Office^  June  22^ 

1893. 

On  July  16, 1870,  Mr.  Charles  M.  Furman  addressed  a  communica- 
tion to  the  Commissioner  of  the  General  Land  Office,  claiming  to  be  the 
owner  of  Anastatia  Island,  in  Florida,  under  a  title  derived  ixoni  a 
Spanish  grant,  made  prior  to  1763,  to  Jesse  Fish,  and  that  the  said 
grantee  and  his  heirs  have  had  continuous  possession  of  said  property 
from  the  date  of  the  grant  to  the  i)resent  time. 

On  August  2,  1890,  you  rendered  a  decision  upon  the  claim  of  the 
heirs  of  Jesse  Fish  to  said  property,  holding  that  the  claimants  having 
failed  to  comply  with  the  acts  of  Congress  providing  for  the  confirma- 
tion of  such  grants,  it  has  neve?  been  confirmed  and  has  no  validity 
before  the  land  department. 

From  this  decision  the  heirs  of  Jesse  Fish  have  filed  an  appeaL 
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Tbe  appellants,  as  heirs  of  Jesse  Fish,  claim  title  to  the  whole  of  Au- 
astatia  Island,  containing  about  10,000  acres,  under  a  grant  from  the 
Spanish  government,  made  prior  to  1763.  They  further  claim,  that 
said  grant  being  a  complete,  perfect,  and  valid  grant  at  the  date  of  the 
treaty  of  February  22, 1819,  between  the  United  States  and  Spain,  and 
having  been  so  reported  on  December  31, 1825,  by  the  Commissioners 
appointed  under  the  act  to  ascertain  and  determine  titles  to  lands  in 
Florida  under  said  grant,  said  land  was  never  the  property  of  the 
United  States,  and  the  complete  title  to  the  same  is  vested  in  the  heirs 
of  said  Fish. 

The  act  of  May  8, 1822  (3  Stat.,  709),  provided  for  the  appointment  of 
commissioners  to  inquire  into  the  justice  and  validity  of  all  claims  or 
titles  to  land  in  the  Territory  of  Florida,  under  any  patent,  grant,  con- 
cession, or  order  of  survey  made  prior  to  the  24th  day  of  January,  1818, 
which  were  valid  under  the  Spanish  government  or  by  the  law  of  nations 
and  which  had  not  been  rejected  by  the  treaty  ceding  the  territory  of 
East  and  West  Florida  to  the  United  States.  The  act  required  all  per- 
sons claiming  title  under  such  grant,  or  orders  of  survey,  to  file  their 
claims  with  said  commissioners,  setting  forth  the  situation  and  bounda- 
ries, if  to  be  ascertained,  with  the  deraignment  of  titles  where  they 
were  not  grantees  or  original  claimants,  and  empowered  the  commis- 
sioners to  examine  into  such  claims,  and,  if  satisfied  that  said  claims 
are  correct,  to  give  confirmation  to  them:  provided  that  the  confirma- 
tion should  only  operate  as  a  release  of  any  interest  of  the  United 
States,  and  that  said  commissioners  shall  not  have  power  to  confirni 
any  claim  or  part  thereof  where  the  amount  claimed  is  undefined  in 
quantity,  or  shall  exceed  1,000  acres,  but  in  all  such  cases  they  shall 
report  the  testimony,  with  their  opinions,  to  the  Secretary  of  the  Treas- 
ury, to  be  laid  before  Congress  for  its  determination. 

This  act  was  amended  by  act  of  March  3,  1823  (3  Stat.,  754),  pro- 
viding that  the  powers  of  the  commissioners,  appointed  under  the  act 
of  May  8,  1822,  shall  be  confined  exclusively  to  the  examination  of 
claims  in  West  Florida,  and  authorizing  the  appointment  of  three  com- 
missioners  to  examine  titles  and  claims  to  lajids  in  East  Florida  under 
such  grants  and  orders  of  survey.    The  2d  section  of  this  act  provided : 

That,  in  the  examination  of  titles  to  laud  before  either  of  Haiti  boards  of  commis- 
sioners, the  claimant  or  claimants  shall  not  be  required  to  produce  in  evidence,  the 
deraignment  of  title  from  the  original  grantee  or  patentee,  but  the  commissioners 
shall  confirm  every  claim  in  favour  of  actual  settlers  at  the  time  of  session  (cession) 
of  the  said  Territory  to  the  United  States,  where  the  quantity  claimed  does  not 
exceed  three  thousand  five  hundred  acres,  where  such  deraignment  cannot  be 
obtained,  the  validity  of  which  has  been  recognized  by  the  Spanish  government,  and 
where  the  claimant  or  claimants  shall  produce  satisfactory  evidence  of  his,  her,  or 
their,  right  to  the  land  claimed:  And  said  commissioners  shall  have  the  power,  any 
law  to  the  contrary  notwithstanding,  of  deciding  on  the  validity  of  all  claims 
derived  from  the  Spanish  Government  in  favour  of  actual  settlers,  where  the  qaaur 
tity  claimed  does  not  exceed  three  thousand  five  hundred  acres. 
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On  December  31,  1825,  the  commissioners  re]K)rted  tbis  claim  to  the 
Secretary  of  the  Treasury,  together  with  other  claims  that  had  been 
ac^ted  apon  by  said  commissioners,  among  which  were  the  following: 
Boport  ^o.  1  of  claims  not  exceeding  3,500  acres,  which  had  been  con- 
firmed by  the  commissioners;  Eeport  Ko.  2,  of  claims  not  exceeding 
3,600  acres  which  had  not  been  confirmed,  but  which  were  recom- 
mended for  confirmation;  and  Beport  No.  3,  being  ''Register  of  olaime 
to  laud  exceeding  3,500  acres  in  East  Florida,  which  are  founded  on 
patents  or  royal  titles  derived  from  the  Spanish  government,  and  which, 
in  the  opinion  of  the  commissioners,  are  valid." 

In  "Rei)ort  !N"o.  3"  appears  the  claim  of  the  heirs  of  Jesse  Fish,  which 
was  reiK)rted  by  the  commissioners  as  a  claim  derived  from  a  conces- 
sion, or  order  of  survey,  filed  June  19,  1795,  to  Jesse  Fish,  for  10,000 
acres  of  land  situated  on  Anastatia  Island.  These  claims  were  reported 
to  Congress  February  21, 1826.    (Am.  State  Papers,  Vol.  4,  p.  283.) 

By  act  of  February  8, 1827  (4  Stat.,  202),  all  decisions  made  by  the 
commissioners  appointed  to  ascertain  claims  and  titles  to  lands  in  the 
district  of  East  Florida^  and  those  recommended  for  confirmation  under 
the  quantity  of  3,500  acres  contained  in  the  reports  of  the  commission- 
ers, submitted  to  Congress  by  the  Secretary  of  the  Treasury,  on  Feb- 
ruary 21, 1826,  were  confirmed. 

By  act  of  May  23, 1828  (4  Stat.,  284),  it  was  enacted  that  the  claims 
contained  in  the  reports  of  the  commissioners  of  East  Florida  and 
recommended  for  confirmation  by  said  commissioners  shall  be  confirmed 
to  the  extent  of  the  quantity  contained  in  one  square  league,  to  be 
located  within  the  limits  of  the  original  grant,  and  by  section  2  it  was 
enacted: 

That  no  more  than  the  quantity  of  aores  contained  in  a  lea^e  Bqaare,  shaH  he 
confirmed  within  the  honuds  of  any  one  grant :  and  no  confirmatiou  shall  be  effectual 
until  all  the  parties  in  interest,  under  the  original  grant,  shaU  file  with  the  register 
and  receiver  of  the  district  where  the  grant  may  be  situated,  a  full  and  final  release 
of  all  claim  to  the  residue  contained  in  the  grant. 

The  claim  of  Fish,  being  for  a  quantity  greater  than  one  square 
league,  was  controlled  by  the  provisions  of  this  act,  and  was  only  con- 
firmed subject  to  the  conditions  therein  named. 

The  heirs  of  Fish  have  never  taken  any  action  under  said  act,  and, 
in  the  meantime,  two  other  private  land  claims,  based  upon  Spanish 
grants — to  wit:  the  claims  of  Eodrigues  and  Sanchez — ^have  been 
located  on  said  island,  and  segregated  Irom  the  public  domain  by  the 
United  States  survey  made  in  1835,  against  which  no  protest  was  made 
by  the  heirs  of  Fish,  nor,  indeed,  does  it  appear  that  any  notice  was 
taken  of  said  claim  from  the  time  that  it  was  presented  tothe  commis 
sioners  until  July  16, 1870. 

It  is  insisted  by  api>e11ants  that  their  title  to  Anastatia  Island  is 
under  a  complete  Spanish  grant,  which  was  so  considered  by  tbe 
Spanish  authorities  and  the  United  States  commissioners,  who  reported 
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it  to  be  valid  for  tbe  frfl  quantity  granted.  That  the  United  States 
never  having  acquired  any  title  to  the  land  covered  by  said  grant 
under  the  treaty  with  Spain^  it  could  not  imi)ose  any  condition  upon 
the  grantees,  and  no  act  was  therefore  required  on  the  part  of  the  heirs 
of  Fish  or  of  the  government  to  perfect  their  title. 

Tbe  theory  of  their  claim  is  that  the  act  of  Congress  of  May  23, 
1828,  which  undertook  to  confirm  all  claims  of  this  nature  to  the  extent 
of  a  league  square,  provided  the  parties  in  interest  released  all  lands  in 
the  grant  in  excess  of  a  league  square,  is  in  violation  of  the  obligation 
of  the  government  as  established  by  the  treaty,  and  can  not  therefore 
afiect  the  validity  of  their  claim. 

Even  conceding  that  this  claim  was  a  valid  grant  from  the  Spanish 
government  for  the  full  quantity  of  10,000  acres,  or  the  entire  area  of 
Anastatia  Island,  and  that  the  act  of  May  23, 1828,  is  in  violation  of 
the  obligation  of  the  treaty  under  which  Florida  was  ceded  to  the 
United  States,  the  departments  as  well  as  the  courts  are  bound  to  fol- 
low the  statutory  enactments  of  its  own  government,  and  must  be  con- 
trolled thereby. 

This  question  was  fully  considered  by  the  supreme  court  in  the  case 
of  Botiller  v.  Dominguez,  130  U.  S.,  238,  in  which  the  court  held  that 
no  title  to  land  in  California,  dependent  upon  Spanish  or  Mexican 
grants,  can  be  of  any  validity  which  has  not  been  submitted  to  and 
confirmed  by  the  board  provided  for  that  purpose,  under  the  act  of 
March  3,  1851  (9  Stat.,  631),  or  if  rejected  by  that  board,  confirmed  by 
the  district  or  supreme  Court  of  the  United  States. 

In  that  case,  as  in  this,  it  was  claimed  that  the  grant  was  a  complete 
grant,  needing  no  confirmation,  and  that  the  grantee  was  not  compelled 
to  submit  the  same  for  confirmation  to  the  board  of  commissioners. 
The  material  and  controlling  question,  decided  by  the  court  in  that  case 
and  which  must  control  in  this,  is,  that  if  an  act  of  Congress  is  in  con- 
flict with  the  treaty,  the  court  is  bound  to  follow  the  statutory  enact, 
ment  of  its  own  government. 

If  the  treaty  was  violated  by  this  general  statate  enacted  for  the  purpose  of  ascer- 
taining the  validity  of  claims  derived  from  the  Mexican  government,  it  was  a  mat- 
ter of  international  concern,  which  the  two  States  must  determine  by  treaty,  or  by 
aach  other  means  as  enables  one  State  to  enforce  upon  another  the  obligations  of  a 
treaty.  This  court,  in  a  class  of  cases  like  the  present,  has  no  power  to  set  itself  up 
as  the  instrumentality  for  enforcing  the  provisions  of  a  treaty  with  a  foreign  nation 
which  the  government  of  the  United  States,  as  a  sovereign  power,  chooses  to  disre- 
gard.   BotiUer  v.  Dominguez,  eupra. 

This  language  must  apply  with  greater  force  to  the  action  of  the 
Department,  whose  duty  it  is  to  administer  the  laws  as  they  are  found 
in  the  statute  books,  and  not  to  determine  whether  they  are  in  viola- 
tion of  the  Constitution,  or  of  treaties  with  foreign  nations. 

If  this  claim  comes  within  the  provisions  of  the  acts  of  February  8, 
1827,  and  of  May  23,  1828,  its  validity  can  not  be  recognized,  for  the 
reason  that  the  claimants  have  failed  to  comply  with  the  conditions  pre* 
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scribed  by  the  said  acts.  The  purpose  of  the  several  acts  providing  for 
the  adjudication  of  these  claims  was  to  separate  j^rtt^ate  property  from 
the  public  domain,  to  enable  Congress  to  safely  sell  the  vacant  lands  in 
the  newly  acquired  territory,  and  ''  to  accomplish  this  it  was  necessary 
that  all  claims  of  every  description  should  be  brought  before  tiie  Com- 
missioners, and  that  their  powers  of  inquiry  should  extend  to  all." 
United  States  v.  Arredondo  et  al.,  6  Peters,  691;  United  States  v. 
Percheman,  7  Peters,  61;  United  States  v.  Clark,  48  Peters,  436-465. 

All  claims  of  every  description  whatever,  whether  arising  nuderpaU 
entSy  granU,  concessions,  or  orders  of  survey  were  required  to  be  sub- 
mitted to  the  board  of  commissioners  for  confirmation,  or  to  be  sub- 
mitted  to  Congress  for  final  action,  before  their  validity  could  be 
recognized,  and  all  claims  reported  upon  by  the  commissioners,  whether 
founded  upon  complete  or  incomplete  titles,  were  subject  to  the  pro- 
visions of  the  act  of  Congress  of  May  23, 1828,  limiting  the  extent  to 
which  confirmation  would  be  made,  and  providing  that  all  claims  to 
lands  within  the  territory  of  Florida,  embraced  in  the  treaty  between 
Spain  and  the  United  States,  which  had  not  been  decided  and  finally 
settled,  should  be  brought  by  petition  before  the  court  within  one  year 
from  the  date  of  said  act,  or  be  thereafter  forever  barred. 

In  the  case  of  United  States  v.  Percheman,  supra^  the  claim  involved 
was  a  complete  grant  subject  to  no  condition.  It  was  reported  to  Con- 
gress January  14,  1830,  in  a  list,  with  other  claims  rejected  for  want  of 
sufiicient  evidence  of  title.  The  act  of  May  26,  1830,  confirmed  all 
claims  which  had  been  recommended  for  confirmation  by  the  commis* 
sioners,  but  took  no  action  upon  the  list  of  rejected  claims.  A  petition 
was  filed  by  claimant  in  the  supreme  court  for  the  district  of  East 
Florida,  under  the  6th  section  of  the  act  of  May  23, 1828.  The  court, 
after  reviewing  the  several  acts  for  the  investigation  and  adjudication 
of  these  claims,  says  that  ^^  these  commissioners  seem  to  have  been 
appointed  for  the  special  purpose  of  procuring  promptly  for  Cougi*ess 
that  information  which  was  required  for  the  immediate  operation  of  tbe 
land  office.''    The  court  further  says: 

It  18  apparent  that  do  claim  was  iinally  acted  upon  until  it  bad  been  acted  upon 
by  congress;  and  it  is  equally  apparent  tbat  tbe  action  of  congress  on  the  report 
containing  this  claim  is  coutinedto  the  contirmation  of  those  titles  which  were  recom- 
mended for  confirmation.  Congress  has  not  passed  on  those  which  were  reject«<{^ 
They  were,  of  consequence,  expressly  suhmitted  to  the  court. 

The  grant  to  Percheman  was  a  complete  grant,  subject  to  no  coaili- 
tion,  and,  although  it  had  been  rejected  by  the  board  of  commissioners, 
it  was  as  much  protected,  until  acted  upon  by  Congress,  as  the  Fish 
claim,  which  had  been  reported  favorably. 

The  commissioners  had  no  jurisdiction  to  confirm  grants  for  more 
than  1000  acres,  but  merely  to  examine  into  and  report  to  Congress  such 
claims  as  are  valid  and  ought  to  be  confirmed.  <^Ko  claim  was  finally 
acted  upon  until  it  had  been  acted  upon  by  Congress." 
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In  tLe  case  of  United  States  v.  Clark,  supra,  the  coart  said: 

The  grant  which  constitutes  the  foundation  of  the  petitioner's  claim,  is  a  complete 
title,  subject  to  no  condition  whatever,  emanating  from  the  governor  of  East  Florida^ 
who  was  the  lawful  authority  of  his  Catholic  majesty,  for  making  grants  and  con- 
cessions of  land,  in  that  province.  The  decree  of  the  district  court,  so  far  as  it 
affirms  the  validity  of  this  grant,  is,  we  think,  correct.  But  it  appears  to  us  to  con- 
firm the  title  of  the  petitioner  to  lands  not  comprehended  within  it. 

If  these  were  perfect  grants,  instrinsically  valid,  and  not  depending 
upon  the  sanction  of  the  legislative  or  judical  departments,  it  would 
have  been  unnecessary  to  file  a  petition  to  obtain  the  decree  of  confir- 
mation, but  for  the  provision  of  the  act  of  May  23, 1828,  which  required 
all  claims  not  finally  acted  upon  by  Congress  to  be  brought  before  the 
court  for  adjudication. 

It  is  apparent  that  when  the  court  says,  in  the  case  of  United  States 
V.  Wiggens  (14  Peters,  334),  that  perfect  titles  made  by  Spain  prior  to 
January  24, 1818,  are  intrinsically  valid,  and  need  no  sanction  from  the 
legislative  or  judicial  departments  of  the  government,  it  simply  means 
that  perfect  claims  do  not  derive  their  validity  from  confirmation,  but 
there  is  nothing  to  indicate  thiat  it  was  not  the  intention  of  Congress  to 
require  all  claims  to  be  substituted  to  the  proper  tribunals  appointed 
to  ascertain  what  claims  are  perfect,  and  that  claims  not  submitted  in 
accordance  with  the  acts  would  not  be  recognized.  If  this  claim  came 
within  the  provisions  of  the  second  section  of  the  act  of  May  23,  1828, 
its  validity  was  recognized  only  to  the  extent  of  one  league  square,  and 
upon  the  condition  that  the  claimant  would  relinquish  all  in  excess  of 
that  quantity  on  or  before  May  26, 1831.  If  it  did  not  come  within  the 
provisions  of  said  section,  then  it  was  a  claim  not  acted  upon  by  Con- 
gress, and  is  barred  by  the  failure  to  commence  the  proper  proceedings 
in  the  courts  within  the  time  limited  by  the  6th  section  of  said  act  of 
May  23, 1828. 

From  the  facts  shown  by  this  record,  lean  see  no  reason  for  the 
recognition  of  this  claim,  which  seems  to  have  been  practically  aban- 
doned from  1825  to  1870  by  failure  to  perform  any  act  required  under 
the  laws  of  Congress,  and  without  protest  against  the  action  of  your 
office  in  extending  the  public  surveys  over  the  island  and  restoring  to 
the  public  domain  all  of  said  lands,  except  that  part  segregated  and 
set  apart  as  the  private  claims  of  Rodriguez  and  Sanchez,  and  in  pat- 
enting to  the  State  a  large  part  of  this  land  as  swamp  and  overflowed. 

In  view  of  the  foregoing,  the  decision  of  your  office  holding  that  said 
claim  has  no  validity  is  affirmed,  and  the  papers  are  herewith  returned. 

With  the  record  in  this  case,  your  predecessor  forwarded  the  appli-* 
cation  of  various  parties  to  enter  lands  on  said  ishind  under  the  land 
laws  of  the  United  States,  and  in  his  decision  he  directed  that,  if  the 
decision  rejecting  the  Fish  claim  be  affirmed^  the  applications  will  be 
returned  to  the  local  officers  to  act  upon  the  same  according  to  their 
merits  and  to  settle  all  conflicts. 
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On  February  14, 1891,  my  predecessor  directed  that  action  upon  tlie 
applications  referred  to  should  be  suspended  until  the  end  of  the  then 
existing  session  of  Congress,  in  view  of  the  following  resolution,  which 
had  been  introduced  in  the  Senate  on  February  12, 1891: 

Resolved,  That  the  Secretary  of  the  Interior  be,  and  he  hereby  is,  requested,  to  sus- 
pend all  farther  action  in  respect  to  admitting  land  claims  under  the  la^nrs  of  the 
United  States  on  the  island  of  Anastasia,  Florida,  daring  the  present  Beseion  of 
Congress,  and  until  the  expiration  of  the  next  session  of  Congress,  unless  Congres- 
sional action  on  the  subject  shall  have  been  taken  meantime. 

On  February  13, 1891,  Senator  Pasco  requested  that  this  resolation 
should  go  over  without  prejudice,  stating  that  the  probability  is  that  it 
will  not  be  further  pressed,  and  such  action  was  taken.  It  does  not 
appear  from  the  proceedings  in  the  Senate  that  any  further  action  was 
taken  upon  this  resolution,  and  it  being  no  longer  necessary  to  suspend 
action  upon  the  application  filed  in  your  office  to  make  ^ntry  of  these 
lands,  as  directed  by  said  letter  of  February  14, 1891,  the  directions 
contained  therein  are  hereby  revoked,  and  you  will  take  such  action 
upon  said  applications  as  may  be  right  and  proper. 


HOMSSTBAP-FIKAX  PROOF— ADMIKISTRATOB. 

John  L.  Gablson's  Heibs. 

The  admmistrator  of  the  estate  of  a  deceased  homesteader  has  no  authority  to  sub- 
mit final  proof  for  the  benefit  of  the  heirs. 

Firgt  Assistant  Secretary  Sims  to  the  Oommissioner  of  the  General  Land 

Office^  June  24, 1893. 

I  have  considered  the  appeal  of  Lewis  Tysdel,  administrator  of  the 
estate  of  John  L.  Carlson,  deceased,  involving  the  homestead  entiy  of 
said  Oarlson  for  the  S.  J  of  NE.  i  and  lot  1  of  Sec.  4,  T.  107  N.,  E.  59 
W.,  Mitchell,  South  Dakota. 

It  appears  that  Carlson  made  entry  of  said  land  April  10, 1883,  and 
a  few  days  afterwards  established  his  residence  upon  the  land  and  con- 
tinued thereon  until  the  date  of  his  death,  November  9, 1888;  that  on 
November  22, 1889,  the  administrator  made  final  proof  on  said  entry 
and  on  December  14,  following  the  local  officers  issued  the  final  papers 
to  the  heirs  of  the  deceased  settler  and  in  due  course  transmitted  the 
same  with  the  current  returns  to  your  office  for  approval  and  patenting. 

Under  date  of  August  20, 1890,  you  advised  the  local  officers  that 
said  final  proof  had  been  rejected  on  the  ground  that  proof  made  by  an 
administrator,  as  such,  can  not  be  accepted,  but  directed  that  if  one  of 
the  heirs  of  the  deceased  settler  would  execute  a  final  affidavit,  such 
heir  being  qualified  as  to  citizenship,  and  file  the  same  with  the  present 
proof  the  defect  would  be  cured. 

The  local  officers  advised  the  administrator  of  the  purport  of  your 
letter  by  registered  letter,  but  no  action  was  taken. 
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Under  date  of  October  3, 1891,  you  held  the  entry  for  cancellation 
on  the  gronnd  that  said  proof  could  not  be  accepted  and  also  for  the 
reason  that  patent  could  not  be  issued  to  an  alien,  said  proof  showing 
that  there  were  no  heirs  residing  in  the  United  States,  but  that  his 
father  resided  in  Sweden.  Again  the  administrator  was  notified  by 
registered  letter  of  this  action  but  failed  to  respond. 

On  April  18, 1892,  you  canceled  the  entry  in  question  with  instruc- 
tions to  so  adviae  the  parties  in  interest,  whereupon  the  administrator 
appeals  and  alleges  substantially  the  following  errors: 

In  assuming  that  the  heirs  of  the  said  Carlson  were  aliens  when  the 
contrary  is  the  fact.  In  holding  substantially  contrary  to  the  fact  that 
by  virtue  of  a  full  compliance  of  law  by  Carlson  as  to  residence  and 
cultivation,  the  heirs  have  vested  rights  in  the  land,  and  that  if  the 
administrator  had  no  right  to  make  proof,  then  liis  acts  and  statements 
could  not  aftect  or  be  binding  upon  the  heirs. 

It  is  a  well  settled  principle  that  the  administrator  of  the  estate  of  a 
deceased  homesteader  has  no  authority  to  make  final  proof  for  the 
benefit  of  the  heirs.  Sec.  2291,  Revised  Statutes  provides  that  in  home- 
stead  cases  if  the  entryman  be  deceased,  his  widow  may  make  the  proof, 
or  in  case  there  is  no  widow  the  heirs  or  devisee  may  make  the  proof 
and  if  satisfactory  shall  be  entitled  to  a  patent. 

In  the  case  under  consideration  it  appears  that  Carlson  died  intes- 
tate, and  left  no  widow,  but  that  he  left  heirs  who  ai'e  the  proper  per- 
sons to  make  the  proof. 

There  is  no  evidence  in  this  case,  however,  to  show  that  the  heirs  of 
Carlson  have  ever  been  notified,  either  actually  or  constructively  of 
your  action  as  hereinbefore  set  forth,  but  on  the  contrary  the  local  of&- 
cers  have  in  each  case  addressed  the  notice  to  the  administrator. 

In  view  of  this  fact  and  also  of  the  further  fact  that  the  deceased 
settler  had  fully  complied  with  the  law  for  the  period  required  by  the 
statute  and  that  the  administrator  states  in  his  appeal  that  Carlson 
left  heirs  who  are  not  aliens  and  may  therefore  be  competent  to  make 
final  proof;  furthermore  that  there  appears  no  adverse  claim  to  this 
land  and  the  question  is  simply  one  between  the  heirs  and  the  govern- 
ment, I  am  of  the  opinion  that  further  steps  should  be  taken  to  serve 
legal  notice  on  the  heirs  as  to  the  action  taken  by  you  in  the  case, 
therefore  you  will  direct  the  local  officers  to  call  upon  the  adminis- 
trator for  any  information  he  may  possess  as  to  the  present  address 
of  said  heirs  and  thereafter  serve  upon  them  a  rule  to  show  cause  why 
your  decision  canceling  said  entry  should  not  remain  undisturbed  and 
in  the  event  the  heirs  make  answer  to  said  rule,  you  will  readjudicate 
the  case  according  to  its  merits;  otherwise  youi  decision  will  stand 
affirmed. 
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HOMESTEAD— ACT  OF  JUNE  16,  1880~RELINQUISHMENT. 

WAGSTAFF  V.  CULP, 

A  cash  entry  nnder  section  2,  act  of  Jnne  15, 1880,  made  by  one  who  had  pTe^ously 
executed  a  relinqaishment  of  the  original  entry,  operates  as  an  appropriation  of 
the  land,  where  it  appears  that  said  relinqaishment  was  the  result  of  a  mistake, 
and  that  no  adverse  rights  are  claimed  thereander. 

First  Assistant  Secretary  Sims  to  the  Oommissianer  of  the  Oeneral  Land 

OfficCy  June  22^  1893. 

I  have  considered  the  appeal  taken  by  JoLn  W.  Wagstaff  from  yonr 
decision  of  Jnne  6, 1892,  rejecting  his  application,  tendered  l^ovember 
28, 1891,  at  Salina,  Kansas,  to  make  homestead  entry  of  the  NW.  ^  of 
Sec.  11,  T.  15  S.,  E.  5  W. 

Said  land  lies  within  the  limits  of  the  grant  to  the  Union  Pacific 
Bailroad  Company  by  the  act  of  July  1, 1862  (12  Stat.,  i89),  as  enlarged 
by  the  act  of  Jnly  2, 1864  (13  Stat.  356). 

By  the  third  section  of  the  act  of  Jnly  1, 1862,  there  was  granted  to 
said  company 

every  alternate  section  of  pablio  land,  designated  by  odd  nnmbers,  to  the  amount  of 
five  alternate  sections  per  mile  on  each  side  of  said  railroad,  on  the  line  thereof,  and 
within  the  limits  of  ten  miles  on  each  side  of  said  rocid,  not  sold,  reserved  or  other- 
wise disposed  of  by  the  United  States,  and  to  which  a  pre-emption  or  homestead 
claim  may  not  have  attached,  at  the  time  the  line  of  said  road  is  definitely  fixed. 

The  line  of  said  road  was  definitely  located  opposite  said  land  on  May 
8, 1867.    The  land  has  never  been  "  offered  "for  sale. 

On  March  22,  1866,  David  Salaerey  filed  pre-emption  declaratory 
statement  (No.  3628)  for  Baid  land,  alleging  settlement  March  19,  186G. 

On  June  20,  1866,  George  H.  Hall  filed  pre-emption  declaratory 
statement  (No.  2964)  for  said  tract,  alleging  settlement  June  16, 1866. 

As  these  filings  had  not  expired  at  the  date  when  the  line  of  said  road 
was  definitely  fixed,  they  had  the  effect  of  excepting  the  land  from  the 
operation  of  said  grant,  according  to  the  express  t^rms  of  the  granting 
act.    Union  Pacific  lly.  Co.  v.  McKinley  (14  L.  D.,  237). 

On  October  4,  1871,  Charles  C.  Gulp  made  homestead  entry  (No. 
11,597)  of  said  tract,  which  was  then  properly  subject  to  said  entry. 

On  March  15,  1877,  said  Gulp  executed  a  relinquishment  of  his  right 
to  the  land  under  his  entry,  for  the  reason  alleged  therein  that  "  I  am 
informed  that  the  Kansas  Pacific  Railway  Gompany  claims  the  laud 
aforesaid,  and  claimed  the  same  before  the  date  of  my  homestead  entry." 
This  relinquishnient  was  in  the  form  of  an  affidavit,  duly  signed  and 
sworn  to  by  said  Gulp.    His  entry  was  canceled  September  14,  1877. 

On  April  11,  1877,  the  said  company  listed  the  tract  and  patent 
issued  therefor  December  31,  1877. 

On  July  3,  1891,  said  Gulp  applied  to  purchase  the  land  under  the 
second  section  of  the  act  of  June  15,  1880  (21  Stat.  237),  and  filed  a 
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cinitclaim  deed  of  the  Union  Pacific  Ttailway  Company  as  successor  to 
tlie  Kansas  Pacific  Eailway  Company,  executed  June  17, 1891,  by  the 
president  of  said  company,  reconveying  said  land  to  the  government 
of  the  United  States  whereupon  the  local  officers  accepted  payment  for 
said  land  from  said  Culp  and  issued  final  certificate  (No.  5576)  and 
T  eceipt  for  the  same. 

Wagstaffs  application  to  enter,  tendered  iNovember  28,  1891,  was 
rejected  by  the  local  officers  for  the  reason  that  the  land  was  covered 
by  Culp's  cash  entry. 

On  appeal,  you  held  that  the  language  of  said  relinquishment  indi- 
cated that  it  was  not  Culp's  voluntary  act,  and  as  no  rights  had 
intervened  between  his  relinqiushment  and  his  purchase,  Wagstafi^s 
application  should  be  rejected. 

The  second  section  of  the  act  of  June  15, 1880,  provides  in  part  as 
follows — 

That  persons  who  haTe  heretofore,  under  any  of  the  homestead  laws,  entered  lands 

properly  subject  to  such  entry, may  entitle  themselves  to  said  lands 

by  paying  the  government  price  therefor,  etc. 

It  is  contended  that  by  his  relinquishment  Culp  forfeited  the  benefit 
conferred  by  said  act. 

In  Eice  v.  Bissell  (8  L.  D.,  606)  it  was  held  that  one  who  has  volun- 
tarily relinquished  his  entry  should  not  afterwards  be  allowed  to  set 
up  a  claim  based  upon  said  entry,  unless  upon  a  showing,  as  for 
instance  of  mistake  in  the  execution  of  the  relinquishment  such  as 
would  justify  the  re-instatement  of  the  original  entry."  In  that  case 
the  entryman  had  sold  his  relinquishment  for  fifty  dollars,  and  it  was 
held  that  he  was  precluded  from  the  purchase  of  the  tract  under  the 
section  above  cited. 

In  Cole  V.  Reed  (10  L.  D.,  588)  the  above  doctrine  is  cited  with 

approval,  and  it  was  held  that  as  there  was  no  evidence  in  the  caBe 

"that  the  relinquishment  of  the  otiginal  entry  was  obtained  by  fraud, 

or  executed  by  mistake"  the  cash  entry  should  be  canceled. 
In  the  present  case  there  is  evidence  that  tbe  relinquishment  was 

given  under  a  mistake.  No  contest  has  been  Initiated,  and  no  oppor- 
tunity has  been  given  to  Culp  to  defend  the  validity  of  his  entry.  His 
relinquishment  appears  by  its  express  terms  to  have  been  executed  on 
account  of  the  information  that  the  railroad  company  made  claim  to  the 
land.  The  company  actually  listed  the  land  betore  the  entry  was  can- 
celed. There  is  no  evidence  that  the  company  did  not  claim  the  land 
as  alleged.  The  presumption  is  in  favor  of  the  validity  of  the  entry. 
The  comi)any  relinquished  its  title  apparently  for  Culp's  benefit,  and 
to  rectify  its  mistake,  and  repair  the  injustice  done  to  him.  Until  the 
entry  is  shown  to  be  invalid,  Culp  is  entitled  to  the  land. 
Your  judgment  is  affirmed. 
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TIMBER  LAND  ENTRY— APPLICATTOIT. 

Mary  E.  Gardner. 

Failure  of  a  timber  land  applicant  to  personally  examine  the  land  before  masiog 
application  therefor,  does  not  call  for  cancellation  of  the  entry  where  tlie  appli- 
cation is  prepared  under  the  inBtructions  and  personal  superviBion  of  the  local 
officerSi  and  no  adverse  claims  exist. 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  the  General  Land 

Office^  June  24^  1893. 

I  have  considered  the  appeal  of  Mary  E.  Gardner  fh)m  yonr  decision 
of  September  24, 1891,  holding  for  cancellation  her  timber  land  entry 
Fo.  3891,  of  the  S.  ^  of  the  SW.  ^  and  the  S.  ^  of  the  SE.  ^  of  Sec  23, 
T.  10  S.,  B.  38  E.,  La  Grande,  Oregon,  made  May  5, 1890,  because  she 
did  not  examine  the  land  previoas  to  filing  her  sworn  statement  for 
said  land,  citing  as  authority  for  said  ruling  the  case  of  L.  W.  Walker 
(11  L.  D.,  699). 

The  record  shows  that  the  appellant  on  February  10,  1890,  filed  in 
said  land  office  her  sworn  startement,  alleging  that  she  wished  to  avail  her- 
self of  the  provisions  of  the  timber  and  stone  act  of  Congress  approved 
June  3, 1878  (20  Stat.,  89)  and  desired  to  purchase  said  tracts;  that  she 
is  a  native  citizen  of  the  United  States,  52  years  of  age,  and  by  occupa- 
tion a  house  keeper;  ^'  that  from  my  personal  knowledge  (1)  state  that 
said  land  is  unfit  for  cultivation,  and  valuable  for  its  timber.''  The 
printed  words  in  said  statement — "  I  have  personally  examined  said 
land  and,"  have  a  blank  line  drawn  through  them,  thus  showing  that 
the  affiant  did  not  mean  to  swear  that  she  had  <'  personally  examined 
said  land." 

After  due  notice  the  applicant  was  allowed  to  make  proof  and  pay- 
ment for  said  land  and  cash  certificate  was  issued  by  the  local  officers. 
In  her  testimony  upon  final  proof  claimant  stated  that  she  made  insi^ec- 
tion  of  the  land  "  two  weeks  ago  by  passing  over  and  examining  it.'' 

On  May  7,  1891,  you  suspended  said  entry,  for  the  reason  that  "the 
claimant  states  in  her  sworn  statement  date<l  February  10, 1890,  tliat 
she  had  examined  the  land,  knew  it  was  unfit  for  cultivation,  and 
valuable  chiefly  for  timber,  while  in  her  final  proof  she  testifies  that  she 
examined  the  land  two  weeks  ago  by  passing  over  and  examining  it.^ 
You  accordingly  directed  the  local  officers  '*  to  call  U|K>n  claimant  to 
furnish  an  affidavit  explaining  these  conflicting  statements." 

On  September  7, 1891,  the  local  officers  transmitted  the  affidavit  oi 
claimant,  in  which  she  alleges  that  when  she  made  her  sworn  state- 
ment she  went  to  the  local  land  office  and  made  known  to  the  register 
her  wish  to  enter  a  tract  of  land  under  the  timber  and  stone  act,  aud 
thereupon  he  filled  out  a  blank  and  asked  claimant  if  the  laud  was 
more  valuable  for  timber  than  for  any  other  pui*pose;  that  he  did  not 
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ask  her  if  she  had  been  over  the  land  before  offering  to  file  for  it;  that 
she  was  told  that  she  did  not  have  to  go  on  the  land  before  filing  for 
it5  and  if  she  had  known  that  such  was  the  case,  she  would  have  gone 
on  the  same  prior  to  making  her  sworn  statement,  and  she  did  go  on  the 
land  and  examine  it  two  weeks  prior  to  making  final  proof;  that  she  re- 
ceived information  as  to  the  character  of  the  land  through  her  sous. 

On  September  24, 1891,  you  rejected  her  proof  and  held  her  entry  for 
cancellation,  as  aforesaid. 

On  October  27, 1891,  the  local  ofl&cers  transmitted  a  motion  for  re- 
view of  your  said  decision  of  September  24, 1891,  enclosing  therewith 
a  certified  copy  of  claimant's  sworn  statement  and  her  affidavit  that 
sheinade  the  same  in  accordance  with  the  instructions  of  the  local  land 
officers. 

On  l^ovember  20, 1891,  you  denied  the  motion  for  review,  stating  that 
your  action  "  is  in  conformity  with  departmental  decision  in  the  case  of 
L,  W.  Walker  ^  {supra). 

An  examination  of  the  entry  papers  tends  to  confirm  the  allegations 
of  the  claimant  as  to  the  information  of  the  local  officers,  for  that  por- 
tion of  the  sworn  statement  wherein  the  applicant  swears  "I  have  per- 
sonally examined  said  land  "  is  stricken  out,  and  hence  the  assertion 
in  your  said  decision  of  May  7, 1891,  suspending  said  entry,  that  claim- 
ant sweai  s  in  her  statement  "  that  she  had  examined  the  land'^  is  not 
borne  out  by  the  record,  and  this  being  so,  the  case  of  L,  W.  Walker 
{8wpra;y  which  you  cite  as  authority,  does  not  sustain  your  conclusion. 
In  that  case  the  final  proof  of  the  applicant  was  rejected,  and  it  was 
held  that — "  Where  the  applicant  falsely  states  that  he  has  personally 
examined  the  land  and  knows  from  his  personal  knowledge  that  it  is  of 
the  character  contemplated  by  said  act,  the  right  of  purchase  should 
be  denied."  The  case  at  bar  presents  a  very  different  state  of  facts,  if 
the  allegations  of  the  applicant  be  true,  and  they  are  not  denied.  She 
did  not  swear  that  she  had  personally  examined  the  land,  and  hence 
the  very  basis  is  wanting  upon  which  the  final  proof  was  rejected  in 
the  Walker  case  (supra).  Moreover,  she  made  her  sworn  statement  un- 
der the  instructions  of  the  local  land  officers,  who  prepared  her  sworn 
statement,  and  must  have  known  that  she  had  not  ^'personally  ex- 
amined said  land,"  and  they  accepted  her  final  proof  and  payment  for 
the  land. 

There  is  no  adverse  claim,  and  there  is  no  evidence  of  bad  faith  on 
the  part  of  the  claimant.  The  land  appears  to  be  of  the  character  con- 
templated in  said  act,  and  unless  there  be  some  other  reason  for  sus- 
pending said  entry  than  that  shown  in  the  record,  it  should  be  relieved 
from  suspension  and  approved  for  patent. 

Tour  decision  is  therefore  reversed* 
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PRE-EMPTION  ENTRY— SECTION  8860  R.  S. 

BoYOE  V.  Burnett. 

The  inhibitory  provisions  of  the  first  clause  of  Section  2260  R.  S.,  extend  to  one  who 
holds  land  under  a  contract  of  purchase,  though  the  payments  thereimder 
have  not  been  completed  at  the  date  of  settlement  on  the  pre-emption  claim. 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  the  General  Land 

Office^  June  29^  1893, 

On  May  18, 1888,  Amos  J.  Burnett  filed  his  pre-emption  declaratory 
statenient  for  the  NE.  J,  Sec.  34,  T.  12  S.,  R.  2%  W.,  Wa  Keeney,  Kan- 
sas, alleging  settlement  thereon  the  ITth  day  of  the  same  month. 

On  July  6, 1888,  Albert  J,  Boyce  made  homestead  entry  of  the  same 
laud. 

After  due  notice,  Burnett  submitted  his  final  proof,  on  February  9, 
1889,  before  the  clerk  of  the  district  court  of  Gove  county,  Kansas^ 
and  on  the  same  day  Boyce  filed  his  protest  against  its  acceptance. 
alleging  that  Burnett  had  not  established  a  bona  fide  residence  on  the 
laud,  and  that  he  was  holding  the  same  for  speculation,  etc.  The  final 
proof  and  protest  having  reached  the  local  office,  a  hearing  was  or- 
dered. 

On  April  10,  1889,  Boyce  filed  an  additional  charge,  namely:  that  at 
date  of  Burnett's  alleged  settlement  on  the  land,  he  was  holding  under 
contract  of  sale  the  whole  of  section  25,  township  12  south,  range  2^ 
west,  in  the  same  laud  district. 

After  several  continuances,  the  case  was  submitted  on  the  deposi- 
tions of  sundry  witnesses.  The  register  and  receiver  decided  that  Bur- 
nett was  not  a  qualified  pre-emptor,  because  at  date  of  settlement  and 
also  at  date  of  his  final  proof  he  was  the  owner  of  Sec.  25,  T.  12  S.,  B. 
28  W.,  Kansas,  *^  under  and  by  virtue  of  a  contract  of  purchase  from 
the  former  owner  thereof." 

On  appeal,  your  office,  by  decision  dated  December  15, 1891,  reversed 
that  action,  stating: 

The  defendant  did  not  in  my  opinion;  even  if  he  had  entered  into  a  contract  to  pur- 
chase suid  section  from  the  Union  Pacific  R.  R.  Company,  or  any  other  party,  which 
is  not  establisliod  ]»y  comiM^tent  evidence,  have  sucli  a  proprietorship  in  said  section 
ae  to  discpiiiliiy  him  uii(1(>r  the  first  clause  of  section  2260,  Revised  Statutes,  from 
completing  his  pre-emption  entry. 

A  further  appeal  brings  the  case  to  this  Department. 

From  the  recitals  in  your  said  decision,  it  appears  that  said  section 
25  was  selected  by  the  Union  Pacific  Eailroad  company,  July  2,  1886, 
approved  for  patent  October  10,  1890,  and  patented  April  9,  1891. 

It  appears  from  the  deposition  of  Albert  R.  Heilig  that  he  (Heilig) 
took  the  testimony  in  shorthand,  in  July,  1888,  in  a  certain  law  suit 
between  Burnett  (claimant  herein)  and  one  F.  B.  Strong;  that  he  made 
a  complete  and  accurate  transcrix)t  of  the  stenographic  notes  of  the  te& 
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timony — three  copies  thereof  being  preserved;  that  Burnett  testified 
ou  the  trial  in  said  law  suit,  and  made  the  following  statements,  regard- 
ing* his  then  ownership  of  and  connection  with  said  section  25: 

I  purchased  that  (Sec.  25)  on  the  3(1  day  of  Jane,  1886,  and  paid  a  forfeit  of  $30, 
And  held  it  for  thirty  days — ^that  is,  when  I  sent  the  money.  It  was  bought  by  me 
on  a  contract  made  to  me  individually.  I  have  carried  it  ev^en  since,  paid  taxes  on 
it,  and  Strong  has  nothing  to  do  with  it. 

Witnesses  Pluty  and  Freytag  also  testified  that  Burnett  told  them 
repeatedly  that  he  owned  said  section  25. 

It  will  be  noticed  that  the  charge  that  Burnett  owned  said  Sec.  25, 
at  the  time  of  his  alleged  settlement  on  the  land  in  contest,  was  made 
two  months  after  the  original  protest  was  filed,  and  Burnett  insists  (in 
liis  appeal  from  the  register  and  receiver)  that  **  he  had  no  opportunity 
to  prove  said  allegation  false  and  had  no  notice  of  the  amended  com- 
plaint." 

On  September  11, 1891,  he  made  an  afiidavit  stating  that  at  the  time 
lie  made  his  final  proof  he  was  not  the  owner  in  his  own  right  of  any 
laud,  nor  did  any  one  hold  in  trust  for  him  any  land  whatever. 

In  the  case  of  Ole  K.  Bergen  (7  L.  D.,  472),  it  was  held  that  the  pro- 
hibition in  the  second  clause  of  section  2260  of  the  llevised  Statutes 
extends  to  a  removal  from  land  held  under  a  contract  of  purchase, 
although  the  payments  thereunder  had  not  been  completed  at  the  time 
of  said  removal. 

The  same  principle  would  also  apply  as  to  the  first  clause  of  that 
section,  which  prohibits  the  right  of  pre-emption  to  one  who  is  tlie  pro- 
prietor of  three  hundred  and  twenty  acres  of  land  in  any  state  or  ter- 
ritory. David  T.  Petty,  13  L.  D.,  95.  If,  as  a  matter  of  fact,  Burnett 
had  a  contract  with  the  railroad  company  at  the  time  he  settled  on  the 
land  in  question,  by  the  terms  of  which  he  would  be  entitled  to  the 
said  Sec.  25  upon  comi)leting  the  payments  therefor,  the  fact  that  no 
conveyance  of  the  section  had  been  made  to  him  by  the  agents  of  the 
company  at  the  time  he  made  settlement  on  the  land  in  question,  would 
not  relieve  him  from  the  inhibition  contained  in  the  first  clause  of  sec- 
tion 22G0.  Such  a  contract  may  have  been  in  existence,  and  he  may 
Lave  had  the  right  to  complete  the  x)ayments  on  his  contract,  and  yet 
he  could  say,  as  he  did  in  his  affidavit,  "  I  was  not  the  owner  in  my  own 
right  of  any  land  in  the  United  States." 

If  it  be  true  that  he  made  the  statements  under  oath,  above  quoted, 
it  would  appear  that  he  was  disqualified  from  the  right  of  pre  emption 
when  he  settled  on  the  land  in  contest.  The  railroad  company  obtained 
title  to  the  land,  and  if  Burnett  has  a  contract  from  the  company,  a 
consideration  being  paid  therefor,  by  the  terms  of  which  he  is  to  obtain 
title  to  said  section  2o,  when  all  the  payments  have  been  made,  he  is 
disqualified. 

It  is  true  that  the  company  did  not  own  the  land  at  the  date  when 
Burnett  is  alleged  to  have  sworn  that  he  purchased  the  right  to  buy. 
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The  company  did  not  select  the  land  until  ouemontli  later;  but  its  right 
to  select  the  land  was  then  doubtless  known,  and  it  did  select  it,  and 
received  patent  therefor;  and  in  this  respect  the  case  differs  from  that 
of  Mantle  v.  McQueeuy,  14  L.  D.,  313,  where  it  was  held  that  a  con- 
tract for  the  purchase  of  land  does  not  bring  the  holder  within  the 
inhibition  of  section  2260  of  the  Eevised  Statutes,  when  the  title  to 
said  land  is  not  in  the  vendor  named  in  the  contract. 

In  the  case  just  cited,  it  was  alleged  that  McQueeny  had  a  contract 
with  the  Northern  Pacific  Eailroad  Company  for  the  purchase  of  a  sec- 
tion of  land,  and  that,  while  holding  the  contract,  he  could  not  pre-empt 
other  lands.  It  appeared,  however,  that  the  company  did  not  own  the 
land,  and  therefore  the  contract  for  its  sale  could  not  be  enforced; 
hence,  he  was  not  prohibited  from  pre-empting  other  land.  Not  so 
however  in  the  case  at  bar,  if  Burnett  really  has  such  contract,  capable 
of  being  enforced.  Although  the  company  did  not  own  said  section 
25  at  date  of  its  alleged  contract  to  sell  the  same  to  Burnett,  yet  tlie 
selection  of  the  section  was  ma<le  prior  to  Burnett's  alleged  settlement 
on  the  land  in  controversy.  The  company,  having  subsequently  ob- 
tained patent,  would  be  estopi)ed  from  denying  that  it  owned  the  laud 
when  the  alleged  contract  was  made,  and,  if  made,  the  same  could  be 
enforced  in  the  couits,  upon  the  performance  by  Burnett  of  his  part  of 
the  contract. 

There  is  nothing  in  the  record,  however,  which  discloses  the  form  of 
the  alleged  contract  between  Burnett  and  the  company. 

Section  5  of  the  Statutes  of  Frauds  and  Perjuries  (paragraph  3161 
of  the  General  Statutes  of  Kansas,  1889),  provides  that: 

No  leases  or  interests  of^  in  or  out  of  lauds,  exceeding  one  year  in  duration  sliall 
at  any  time  hereafter  be  assif^ucd  or  granted,  unless  it  be  by  deed  or  note,  in  writ- 
ing, signed  by  the  party  so  assigning  or  gi'anting  the  same  or  their  agents  thereuuto 
lawfully  authorized,  by  writing  or  by  act  and  operation  of  law. 

It  is  not  shown  that  there  is  such  a  contract  in  writing  within  tlie 
statute  of  frauds  as  would  support  a  suit  for  specific  performance  on 
the  alleged  contract  between  Burnett  and  the  company;  and  even  the 
payment  of  the  $30  on  the  contract  would  not  take  the  case  out  of  the 
statute  of  frauds,  in  the  absence  of  a  contract  in  writing,  Northrop 
V,  Andrews,  39  Kansas,  569. 

From  the  facts  disclosed  in  the  record,  it  can  not  be  satisfactorily 
determined  as  to  Burnett's  qualifications  to  enter  the  land  in  question. 
While  the  proof  relating  to  his  alleged  contract  to  purchase  the  rail- 
road land  may  not  be  sufficient  to  support  a  suit  for  specific  perform- 
ance, yet  I  think  it  is  sufficient  to  put  the  Department  upon  further 
inquiry  before  allowing  this  entry  to  be  made;  and,  inasmucb  as  Biu:- 
nett  claims  to  have  had  no  opportunity  to  disi^rove  the  allegations  as 
to  his  ownership  of  the  railroad  laud,  I  deem  it  best  to  remand  the  case 
for  a  hearing,  when  he  will  be  afforded  that  opportunity. 

Evidence  should  be  taken  showing  what  contract,  if  any  he  had,  with 
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the  compauy  as  to  the  purchase  of  said  Sec.  25,  at  the  time  he  made 
settlement  ou  the  land  in  controversy,  and  whether  such  contract  was 
a  subsisting  one  when  he  offered  proof,  the  nature  of  the  alleged  con- 
tract, and  whether  it  was  consummated.  If  it  be  shown  at  the  hearing 
that  the  alleged  contract  had  no  existence  in  fact,  and  he  had  no  per- 
sonal interest  in  the  railroad  land  which  could  ripen  into  proprietor- 
ship, his  final  proof  will  he  retui'ned  to  your  office,  and  the  case  adju- 
dicated on  its  merits. 

The  decision  appealed  from  is  accordingly  modified. 


nOME>TEAI>— ADJOINING  FARM  ENTRT. 

EusH  V.  Bailey. 

A  life  tenancy  in  the  original  farm  is  not  sufficient  to  support  an  adjoining  farm 
entry. 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  the  General  La/nd 
Office,  June  29,  1893. 

I  have  considered  the  case  of  Isabella  Bush  v.  James  B.  Bailey,  on 
appeal  by  the  former  from  your  decision  of  May  19, 1892,  rejecting  her 
application  to  make  adjoining  farm  homestead  entry  for  the  SW.  J  of 
the  SW.  4,  of  section  7,  T.  9  S.,  E.  11  E.,  Huntsville  land  district,  Ala- 
bama. 

The  record  shows  that  one,  John  F.  Farmer  had  an  entry  of  record 
for  this  land,  and  that  on  January  26, 1891,  Mrs.  Bush  filed  an  affidavit 
of  contest  against  it,  alleging  abandonment  as  the  grounds  of  her 
charge.  Upon  due  notice  a  hearing  was  had;  Farmer  made  default, 
testimony  was  taken,  and  upon  the  case  presented,  the  local  officers 
recommended  the  cancellation  of  Farmer's  entry.  Xo  appeal  was  taken, 
but  before  your  office  acted  upon  the  matter,  James  B.  Bailey  filed  the 
relinquishment  of  Farmer's  entry,  and  made  homestead  entry  for  the 
land. 

When  the  local  officers  discovered  their  inadvertence  in  allowing  this 
entry,  pending  the  contest,  they  wrote  your  oflice,  transmitting  the 
record  in  the  case,  and  asked  for  an  order  directing  what  they  should 
do,  and  by  your  office  letter  "H,"  of  April  14,  1891,  they  were  directed 
to  advise  Mrs.  Eush  that  she  would  be  allowed  thirty  days  to  make  ap- 
plication to  enter  the  land,  and  upon  such  application  being  made,  a 
hearing  was  ordered,  to  determine  the  respective  rights  of  herself  and 
Bailey.  There  is  no  application  found  with  the  papers  in  the  case,  but 
the  hearing  was  duly  had,  and  upon  the  case  presented,  the  local  of- 
ficers found  in  favor  of  Mrs.  Eush,  and  recommended  the  cancellation 
of  Bailey's  entry. 

From  this  action  Bailey  appealed,  and  you,  upon  considering  the 
case,  reversed  their  decision,  rejected  the  Eush  application  and  allowed 
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the  entry  of  Bailey  to  remain  intact,  from  which  decision  Mrs.  Eush 
appealed. 

The  record  and  evidence  in  the  case  are  such  that  but  one  question 
remains,  to  wit:  Is  Mrs.  Rush  qualified  to  make  adjoining  entry  t  It  is 
quite  clear  that  if  she  is  qualified  to  make  an  adjoining  farm  home- 
stead entry  for  the  land,  she  should  be  allowed  to  do  so,  as  her  contest 
affidavit  is  shown  to  have  been  true,  and  the  relinquishment  should  not 
be  allowed  to  defeat  her  preference  right;  but  her  right  to  make  the 
entry  depends  upon  her  title  to  the  land  on  which  she  resides. 

She  is  the  widow  of  Frederick  Rush,  deceased.  The  will  of  her  late 
husband,  by  duly  certified  copy,  is  in  evidence.  By  the  second  item  in 
said  will  the  testator  says,  "  I  give  and  bequeath  to  my  beloved  wife 
Isabella,  one  hundred  and  twenty  acres  of  land,  to  wit,  .  .  .  .  to  be 
set  apart  as  a  homestead  for  the  term  of  her  natural  life,"  etc.  It 
appenrs  that  other  property  was  given  her,  and  among  this  a  five-acre 
tract  of  land,  on  which  is  a  grist  mill.  The  will  directs  the  sale  of  cer- 
tain other  lands  to  pay  testator's  debts,  and  the  excess,  if  any,  to  go  to 
*  the  benefit  of  his  wife.  He  further  directs  how  the  homestead,  mill, 
and  other  real  estate,  and  any  remaining  money  and  chattels  shall  be 
distributed  among  his  heirs,  upon  the  death  of  his  wife. 

It  is  apparent  from  this  instrument  that  Mrs.  Rush  is  only  a  tenant 
for  life  by  the  devise  of  Frederick  Rush,  her  late  husband,  the  fee  being 
in  his  heirs.  Her  attorney,  however,  claims  that  you  erred  in  holding 
that  she  was  not  the  otcner  of  the  land,  and  he  insists  that  "  she  owns 
the  land  absolutely^  during  her  life,  and  lives  upon  if,  and  therefore  can 
make  the  adjoining  entry. 

In  a  later  brief,  tiled  in  this  Department,  he  claims  that  Section  2289, 
R.  i>.,  was  amended  by  the  act  of  March  3,  1891,  (26  Stat.,  1095)  and 
by  section  5  of  said  act  the  word  "  owner  "  is  qualified  by,  and  synony- 
mous with  the  word  "  proprietor."  I  confess  tliat  I  am  unable  to  find 
in  the  amended  statute  any  warrant  for  the  latter  proposition. 

The  paragraph  relating  to  entries  of  contiguous  land,  in  the  section 
as  amended,  is  identical  with  that  of  the  original  section;  each  uses  the 
words  "  owning  and  residing  on  land ",  and  "  so  already  otcned  and 
occupied."  I  do  not  find  that  it  uses  the  word  "proprietor",  or  any 
words  relating  to  title,  excei)t  the  words  owned  and  occupiedy  which  last 
is  used  as  the  equivalent  of  '*  residing  on." 

The  contention  that  she  is  the  owner  is  not  maintainable  under  com- 
mon law,  or  the  law  of  Alabama,  and  not  being  the  owner,  she  cannot 
make  the  proposed  entry.    Your  decision  is  therefore  affirmed. 
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Entry.  tlioii<:h  irregularly  allowed,  should 
not  be  canceled  without  giving  the  entry- 
man  an  opportunity  to  bo  hoard  in  defense 
of  the  entry 117 

By  inadvertency,  and  the  intervention  of 
an  adverse  claim,  will  not  defeat  the  right 
of  a  homesteader  who,  prior  thereto,  had 
submitted  satiMfnctory  final  proof  in  due 
accordance  with  law 353 

Certiorari. 

Application  for,  should  be  under  oath, 
and  the  affidavit  should,  in  efl'ect,  net  forth 
the  verity  of  the  allegations  relied  upon  sa 
the  buHis  of  the  application 125 

Application  for,  should  be  accompanied 
by  a  copy  of  the  decision  complained  of....  481 

Circulars. 

See  Tablet  qf,  page  ZTL 

Commutation. 

See   Entry   (sub  title,    TimX>9r   Oultitre), 
Homestead. 

Confirmation* 

See  £nlry. 


Contest. 

Gee  OofUeetanL 

GeKERAIXT. 

Against  finsl  entry, can  not  proceed  tea 
hearing  until  such  action  is  authorised  by 
the  General  Land  Office U2 

Affidavit  of,  if  not  properly  corroborated, 
may  be  njected  b}'  the  local  officers 801 

Affidavit  of,  if  made  upon  facta  within  the 
knowledge  of  the  contestant,  may  be  oonob- 
orated  by  witnesses  who  testify  rn  infonna* 
tion  and  belief;  but  if  the  contestant's  all^ 
gations  rest  upon  information  and  belief  they 
should  be  corroborated  by  witnesses  whose 
statements  are  based  on  personal  knowledge 
of  the  facts 801 

Kot  accepted  during  the  pendency  of  pro- 
ceedings on  the  part  of  the  government.. ..    68 

Proceedings  by^he  government  are  no 
bar  to  a,  where  they  are  abandoned  with- 
out a  hearing  therein 88 

Against  an  entry  that  is  involved  In  a 
pending  application  for  the  right  of  amend- 
ment that  nocesaarily  calls  for  a  canoellar 
tion  of  such  entry  confers  no  right 471 

Affidavit  of,  filed  during  the  pendency  of 
a  prior,  confers  no  right,  if  the  entry  is  can- 
celed under  the  prior  proceedings,  ae  against 
the  intervening  application  to  enter  filed 
by  a  third  party  after  the 'cancellation  of 
the  entry  under  attack lU 

Should  not  be  allowed  to  proceed  wliile 
the  section  including  the  Isnd  iuTolved  ii 
suspended  from  entry  on  account  of  conflict 
with  a  privntc  claim tfO 

Kot  initiated  by  an  application  to  enter 
land  embraced  within  the  claim  of  another.    44 

A  defendant  who  elects  to  plead  a  statn- 
tory  defense,  and  submits  no  evidence,  is 
not  entitled  tea  further  hearing  in  the  event 
his  defense  is  held  not  good 848 

Drsekt  Land. 

Death  of  defendant  susi>ends  action  until 
his  heirs  or  personal  ropreseutativea  are 
substituted  as  defendants,  and  are  brought 
into  court  by  proper  notice,  or  voluntarily 
appear 141 

In  case  of  Joint,  where  all  the  contestants 
unite  in  similar  charges,  such  common  alle- 
gation may  be  taken  in  corroboration  of  the 
separate  affidavits  of. 888 

The  pendency  of  a  departmental  order 
suspending  an  entry  deprives  the  local  and 
General  Land  Office  of  jurisdiction  to  hear 
and  determinea 88 

Application  to  proceed  against  a  sot- 
ponded  entry  should  be  held  unto  the  sus- 
pension is  removed,  and  where  the  order  re- 
moving the  suspension  recognizes  the  right 
of  the  contestant  to  proceed,  an  interven- 
ing relinquishment  will  not  defeat  snob 
right 888 
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Faga 
Offered  pending  proceedings  by  the  gov- 
ernment should  be  held  subject  to  the  re- 

anlt  of  such  proceedings 86 

Piled  at  a  time  when  the  entryman  is  en- 
gaged  in  curing  his  default,  vrill  not  defeat 
his  right  to  perfect  bis  claim,  vrhere  he  has 
shown  dilligoiico  from  the  first,  and  his  fail- 
ure to  effect  reclamation  is  due  to  a  mistake.  866 

Homestead. 

Leave  of  absonee  granted  under  section  8, 
act  of  March  2. 1889,  does  not  pi*ec]  ude  a,  dur- 
ing such  period  on  account  of  nou-compli- 
ancenrith  law  prior  thereto 848 

Timber  Cut.ture. 

For  default  daring  period  the  township 
plat  is  sa8i>rnded  will  not  lie 403 

It  U  a  good  diifense  to  a  charge  of  failure 
to  cultivate  to  show  that  the  contestant  had 
control  of  the  land  'tor  purposes  of  cultiva- 
tion  366 

Judgment  of  cancellation  not  warranted 
if  th({  specific  charge,  a»  laid  in  tho  affidavit 
of  contest  and  notice,  is  not  sustained  by 
the  e.idence 830 

Contestant. 

Validity  of  a  contest  is  not  affected  by 
the  fact  that  the  contestant  U  a  minor 403 

Whodesires  to  maintain  his  status  as  such 
must  pay  the  expenses  of  a  roliearing 481 

Preferred  right  of,  not  defeated  by  a  re- 
linquishment.  and  the  intervening  entry  of 
a  third  party  filed  during  the  pendency  of 
the  contest 614 

Bight  of  a,  to  proceed  against  an  entry 
not  defeated  by  an  iut^^rveuing  relinquish- 
ment   329 

A  successful,  who  tenders  all  the  fees  re- 
quired of  him  by  the  local  ufiiccrs  at  the 
time  he  applies  to  enter,  loses  no  rigtit  that 
can  betakenadvanta^ie  uf  by  an  interveuing 
entryman,  if  the  amount  of  the  tender  id  less 
than  the  legal  fees 514 

The  preferred  right  accorded  a  sncceAHful, 
by  the  act  of  1880  may  i)r«perly  cxtvud  to 
an  agricultural  cluiiunnt  who  successfully 
contests  a  mineral  rlnim , . . .      8 

Act  of  May  14, 18>'0,  amended,  so  that  heirs 
of  a  deceased  conteMtant  may  pn>oeed  with 
the  suit.    Circular  of  January  9, 1893 34 

A  pre-emptor  wlio  appeals  from  the  rejec- 
tion of  his  filing  is  not  entltle<l  to  a  prefer* 
ence  right  as  a  successful,  if  Iiis  appeal  re- 
sults, on  examination  of  the  records,  in  the 
cancellation  of  a  ]»rior  townaite  entry 127 

Preferred  right  of  a  suoce.isful,  can  not 
be  defeated  by  an  application  to  purchase 
under  the  act  of  June  15,1880 183 

Who  attacks  a  homestead  entry  of  land 
that  is  embraced  within  the  prior  desert 
entry  of  another,  against  whom  no  default 
is  charged,  acqnircs  no  preference  right  in 
theevttutof  success ;j10 
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Dnring  the  period  allowed  for  the  exercise 
of  the  preferred  right  of  a  successful,  ihe 
land  involved  will  be  reserved  fh>m  other 
disposal 834 

The  aot  of  July  26, 1892,  amending  section 
2,  act  of  May  14, 1880,  and  providing  that  the 
heirs  of  a  deceased,  may  proceed  with  the 
contest,  is  not  applicable  where  the  contest- 
ants die  prior  to  Siiid  act •••  840 

Decision. 

Of  the  local  officers  as  to  the  facts  is  en- 
titled to  special  consideration,  and  the  fact 
that  they  i>ersonally  inspected  the  premises 
adds  to  the  value  of  their  conclusion •    96 

Declaratory  Statement* 

See  Filing. 

Desert  Land* 

Already  reclaimed  and  held  by  another 
not  subject  to  en  try 40 

Price  of,  entered  since  the  act  of  March  3, 
1891,  is  one  dollar  and  twenty -five  cents  per 
acre.  If  such  initial  entry  has  been  made 
on  double  minimum  basis,  credit  for  the  ex- 
cess may  be  allowed  on  final  payment 170 

The  act  of  March  3,  1875,  providing  for 
the  entry  of,  in  Lassen  County,  California, 
is  repealed  by  the  amendatory  act  of  Mairch 
3,1891 467 

Ditciies. 

See  Right  of  Way, 

Donation. 

There  is  no  right  in  the  parents,  or  their 
children  (as  ori)han  heirs),  to  initiate  a  claim 
if  the  death  of  the  parents,  occurs  before 
they  reach  the  State  (Oregon) 202 

An  adverse  right  existing  at  the  date  of 
the  act  of  August  6, 1888,  defeats  the  con- 
firmation of  a  claim  thereunder 202 

A  claimant  who  has  not  fully  complied 
with  the  terms  of  the  law  has  no  title  that 
can  be  conveyed  by  devise 400 

Sec>tion  8.  act  of  September  27,  1850,  pre- 
scribes no  limit  as  to  the  time  within  which 
the  heirs  shall  file  proof  of  compliance  with 
law  up  to  the  date  of  settler's  death ;  and  the 
failure  of  the  widow  to  submit  such  proof 
for  a  term  of  years,  does  not  defeat  her  right 
to  perfect  title 480 

Entry. 

See  Cancellation, 
Gknkrally. 

One  engaged  as  the  agent  or  attorney  of 
others  in  procuring  information  from  the 
records  of  the  local  office  for  the  benefit  of 
such  individuals  is  not  by  such  employment 
disqualified  under  section  452  R.  S.,  to  enter 
puhlic  land 546 

Should  not  be  made  for  land  under  a  sub- 
divisional  description  not  shown  by  the 
public  surveys 424 

Failure  of  local  office  to  make  proper 
record  of.  can  not  prejudice  the  claim  of 
one  who  has  fully  complied  with  the  law...  187 
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Will  not  t>e  allowed  for  land  that  la  aab- 
ject  to  the  preferred  right  of  a  suocessful 
contestant 334 

Will  not  be  allowed  to  embrace  a  traot 
actually  sold  by  the  {government  to  another 
in  acconlnnce  with  the  claim  of  auch  pur- 
chaser, but  not  described  in  the  patent 
issued  to  him .' OB 

Should  not  be  canceled  on  the  ground  of 
ftaiid  in  the  absence  of  clear  and  convincing 
proof 130 

SboiUd  be  reiustutod  where  canceled 
through  inadvertency,  notwithstanding  the 
intervention  of  an  adverse  claim 353 

Riglit  to  reinstatement  can  nut  bo  recog- 
nized where  the  adverse  action  has  become 
final,  and  the  claim  of  another  intervenes..  404 

Canceled  on  relinquishment  prior  to  la- 
anance  of  final  certificate,  and  the  land 
entered  by  another,  can  not  t>e  reinstated 
for  tbe  protection  of  a  transferee  who 
alleges  tliat  the  relinquishment  was  in 
fraud  of  his  rights,  in  the  absence  of  evi- 
dence connecting  the  intervening  entryraan 
with  such  frniul 140 

An  intervening  adverse  claim  defeats  an 
application  to  cliange  or  amend 313 

The  rigiit  to  amend  is  defeated  by  an  in- 
tervening adverse  claim 424 

May  oe  so  amended,  in  the  absence  of  ad- 
rerse  claim, aa  to  avoid  conflict  with  the  sub- 
sequent entry  of  another  though  taking  land 
not  originally  applied  for,  where  good  faith 
is  manifest  and  the  parties  were  misled  by 
error  of  the  local  office 171 

The  heir  of  a  decear%3d  homesteader  can 
not  secure  an  amendment  of  the  original  by 
a  new  entry  under  section  2,  act  of  March  2, 
1889 350 

Bight  to  make  second,  awarded  on  the 
assumption  that  no  adverse  claim  exists, 
will  not  defeat  the  prior  intervening  claim 
of  another 267 

Confirmation.    Section    7,   Act 
OF  March,  3,  1891. 

The  rale  of  April  8, 1891,  for  the  disposi- 
tion of  cases  under  said  section  is  not  ap- 
plicable to  caacs  ready  for  disposal  in  their 
regular  order 336 

A  case  involving  the  reinstatement  of  an 
entry  eon  not  be  advancwl  for  considera- 
tion on  motion  for  confirmation 358 

The  General  Land  Office  has  no  jurisdic- 
tion over  an  entry  confirmed  by  section  7, 
except  to  pass  the  same  to  patent « . .    46 

An  entry  canceled  by  a  decision  that  be- 
comes final  prior  to  said  act  is  not  con  tinned 
thereby 47, 358 

An  entry  canceled  prior  to  the  act  is  not 
confirmed;  nor  does  the  pendency  of  pro- 
ceedings* under  perniiNsion  to  t>\\o\v  caufie 
why  such  entry  should  be  reinstated  bring 
it  within  tlu'  confirmatory  operation  of  said 
section 430 
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The  sale  of  an  nndivided  interest  in  an 
entry  does  not  bring  it  within  the  oonfirma- 
tory  operation  of  said  section 2S 

Confirmatory  provisions  of  the  section, 
for  the  benefit  of  bona  Jide  parcfaasers,  ex- 
tend to  a  pre-emption  entry  based  on  a  sec- 
ond filing 536 

Provisions  of,  for  the  benefit  of  incum- 
brancers extend  to  a  homestead  entry  made 
by  one  who  had  previously  secured  title  to 
another  tract  under  the  homest«ad  law 540 

An  entry  is  confirmed  under  the  body  of 
said  section,  though  the  entryman  did  not 
at  the  date  of  entry  occupy  the  statns  of  s 
citizen,  but  the  facts  were  then  made  known 
to  the  local  officers 157 

Failure  of  the  entryman  to  comply  with 
the  law,  and  knowledge  of  such  fact  by  his 
immediate  transferee,  will  not  defeat  confir- 
mation for  the  protection  of  snbseqnent 
bona  fide  purchasers 156 

For  the  benefit  of  one  who  in  good  faith 
buys  the  land  prior  to  March  1, 1888,  not  af- 
fected by  the  fact  tltat  the  final  deed  cor- 
rectly describing;  the  land  was  nut  executed 
until  after  said  date 518 

Exeimtion  of  mortgage  on  the  land,  and 
contract  to  sell  the  standing  timber  thereon, 
prior  to  final  proof,  do  not  defeat  confirma- 
tion of  an  entry  made  in  good  faith 156 

Pendency  of  application  to  contest  an 
entry  at  the  pa««8age  of  said  act  does  not  de- 
feat confirmation  for  the  benefit  of  a  trans- 
feree     78 

A  purchaser  of  land  sold  under  a  power 
of  attorney  that  amounts  to  an  absolute 
sale  of  a  soldier's  additional  homestead 
right,  prior  to  the  exercise  thereof,  is  not  a 
bona  fide  purchaser  under  said  section 484 

An  incumbrancer  whose  right  is  acquired 
after  cancellation  of  the  final  certificate  can 
not  invoke  the  provisions  of,  as  a  bona  fide 
purchaser,  as  he  is  charged  with  record  no- 
tice of  the  cancellation 140 

A  transferee  who,  prior  to  purchase,  ex- 
amines the  promises,  can  not  be  considered 
a  bona  fide  purchaser,  where  an  examina- 
tion would  disclose  the  fact  that  the  entry- 
man  had  not  complied  with  the  law 358 

A  charge  of  fraud,  and  that  the  trans- 
feree had  knowledge  thereof,  should  be  in- 
ve«tijint<Hl  before  determining  whether  the 
entry  is  (K)nfirmed  under  said  section 338 

Transferee  of  boniest  eader  who  makes  cash 
entry  under  the  act  of  June  15, 188.),  in  the 
presence  of  a  exnitest,  is  not  a  bona  fide  pur- 
chaser, whore  he  has  full  knowledge  of  the 
asserted  adverse  claim  of  the  contes- 
tant   183 

A  claim  of  prior  Indian  occupancy  set  up 
to  defeat  confirmation  under  the  body  of 
said  section,  can  not  be  entertained,  where 
the  entry  was  allowed  in  acconlance  with 
existing  regulations,  and  the  claim  is  not 
asserted  for  a  term  of  years 78 
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Pre-emption  entry  made  by  one  who  had 
previouBly  tiled  a  declaratory  atatement  for 
another  tract  is  confirmed  by  the  proviso, 
if  otherwise  withiu  terras  of  said  section..  465 

Pre-emption  entry  mode  by  a  settler  that 
moves  from  Inud  of  his  own  to  reside  on  the 
public  land,  confirmed  by  tlie  proviso,  if 
otherwise  within  the  terms  of  said  section.  467 

Pre-emption  entry  of  Alabama  iron  land, 
based  on  settlement  and  filing;  made  prior 
to  the  act  of  March  3,  18B3,*by  one  who  re- 
moved from  land  of  his  own  in  the  same 
State  to  make  such  settlement  is  confirmed 
by  the  proviso,  if  otherwise  within  the  terras 
of  said  act 544 

A  pre-emption  entry  miule  by  one  who 
enters  upon  and  uses  the  land  for  purposes 
of  business  only,  and  in  fraud  of  the  posses- 
sory right  of  an  Indian  tribe,  is  not  con- 
firmed by  said  section 209 

A  pre-emption  entry  including;  double 
minimum  laud,  erroneously  allowed  at  sin- 
gle minimum  price,  is  not  confirmed  by  the 
proviso 407 

Desert  Land. 

Can  not  be  made  under  the  act  of  May  26, 
1890,  on  a  declanition  executed  before  a  com- 
missioner of  the  circuit  court  outside  the 
county  in  which  the  laud  is  situated 271 

night  of  an  aasii^nee  under  an  assignment 
made  prior  to  April  15,  1880,  can  nut  be  de- 
feateil  by  a  subsequent  relinquishment  of 
the  entry 167 

The  periml  of  time  covered  by  the  De- 
partmental order  suspending  entries  nt  Vi- 
salia  should  be  excluded  from  the  time  ac- 
corded by  statute  for  reclamation  and  final 
proof 166 

Made  under  the  Lassen  county  cict  of  1875, 
since  the  repeal  thereof  must  be  canceled; 
bnt  the  claimant  may,  if  qualified,  make 
new  entry  under  tbe  amended  act  with 
credit  for  amount  expended  in  reclamation.  467 

Equitable  confirmation  in  case  of  fnilure 
to  submit  final  proof  within  the  statutory 
period,  not  defeated  by  a  contest  directed 
against  tbe  subsequent  entry  of  another  for 
the  same  tract 310 

Right  of  entrj'man,  who  has  ohown  dili- 
gence from  the  first,  to  perfect  his  claim 
not  defeated  by  an  interveuin;?  contest, 
where  failure  to  effect  reclamation  within 
the  statutory  period  is  due  to  a  mistake 
which  he  is  engaged  in  rectifying  at  date 
of  initiation  of  contest 366 

Homestead. 

Of  Indian  widow  may  be  equitably  con- 
firmed under  rule  24  If  final  proof  is  not  made 
within  the  statutory  period 137 

The  amendment  of  He<:tion  2280,  Kevised 
Statutes,  by  section  5,  act  of  March  3,  181)1, 
does  not  confer  the  right  to  mnke  second 
upon  one  who  ha<l  theretoiore  entered  a 
quarter  section  of  public  land  under  the 
homestead  laws 512 


Page 
Timber  Culture. 

See  Final  Proof. 

Prima  facie  valid  (made  by  a  married 
woman)  while  of  record  reserves  the  land 
and  precludes  the  allowance  of  an  applica- 
tion to  enter  the  land  so  approitriated 130 

The  ruling  in  force  at  date  of  allowance 
of,  must  determine  whetber  the  land  is 
"devoid  of  timber"  within  the  meaning  of 
the  statute 42 

Right  to  commute  under  the  act  of  March 
8,  1891,  is  limited  to  persons  who  have,  for 
a  period  of  four  years,  in  good  faith,  com- 
plietl  with  the  law 115 

Administrator  of  the  estate  of  a  deceased 
entryman  can  not  commute  for  the  benefit 
of  an  heir  who  is  not  a  reHident  of  the  State 
in  which  the  land  is  situated 322 

Commutation  of,  under  tbe  act  of  March 
3,  1891,  should  not  be  made  without  due 
publication  of  notice  of  intention  to  sub- 
mit final  proof 482 

la  limited  in  acreage  to  one-fourth  of  the 
laud  embraced  in  the  section,  except  where 
a  technical  quarter  section  is  entered 522 

Second  in  a  section  can  not  be  allowed  to 
cover  a  fractional  subdivision  i  f  the  acreage 
in  both  entries,  taken  together,  amounts 
to  more  than  one-fourth  of  tlie  whole  sec- 
tion  534 

Discretion  of  the  Commissioner  in  allow* 
ing  a,  that  embraces  an  excess  in  acreage, 
does  not  extend  to  a  case  in  which  over  one- 
half  of  the  sulMlivision  entered  is  "ex- 
cess"   534 

In  adjusting  two,  in  a  section  that 
together  embrace  an  excessive  acreage, 
priority  of  entry  determines  priority  of 
right 522 

Attacked  on  account  of  excessive  acreage 
may  stand,  where,  prior  to  the  day  fixed  for 
trial,  the  relinquishment  of  another  timber- 
culture  entry  in  the  same  section  removes 
the  objection  to  the  entry  under  at* 
tack (O 

Equitable  Action. 

See  Entry. 

Evidence. 

Where  the  defendant  in  proceedings  un- 
der Rule  35  submits  no  testimony  but  his 
own,  and  files  a  motion  to  dismiss  the  con- 
test for  want  of  evidence,  he  is  not  there- 
after entitled  to  a  further  hearing  to  pre- 
sent additional  evidence  if  his  motion  isde- 
niotl  by  the  local  olfice 88 

After  notice  of  a  bearing  it  is  too  late  to 
apply  for  an  onler  to  take,  under  Rule  35  of 
practice 360 

Knowledge  of  the  local  officers  derived 
from  a  personal  inspection  of  tbe  premises 
may  not  be  substituted  for,  but  may  be  used 
b}*^  them  to  better  understand  and  apply  the 
testimony 95 
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Fag& 
Local  office  mfty  properly  reftise  to  issae 
A  oommlBSion  to  take  depoaition,  if  tbe  ap- 
plicanl^foea  not  file  the  reqaiaite  affidavit 

aa  thebasU  for  such  action 07 

Stipulation  of  attorney  of  record  aa  to 
matters  of,  ia  binding  upon  his  client  in  the 
absence  of  misconduct  on  tbe  part  of  tbe 
prevailing  party 187 

Fees. 

Tender  of  all  required  by  tbe  local  office 
at  tbe  time  of  application  to  ent-er  sufficient 
to  save  tbe  rij^bts  of  the  applicant 514 

No  time  specilied  in  the  statute  or  regula- 
tions when  the  successful  contestiint  shall 
pay  tbe  one  dollar  fee  for  notice  of  cancel< 
lation 61* 

Filingr* 

Submission  of  final  proof  and  payment 
for  a  portion  of  tbe  land  embraced  within  a 
pre-emption,  is  an  abandonment  of  there* 
mainder,  and  relieves  such  tract  from  the 
operation  of  the  filing 251 

And  settlement  confer  no  vested  right  in 
the  land  under  the  iire-euiption  law 526 

Fionl  Proof* 

Generally. 

Submitt<Hl  during  the  pendency  of  a  con- 
test and  prior  to  the  amendment  of  rule  53 
of  practice,  may  be  cousidered  where  due 
notice  has  been  given 56,541 

A.  protestAut  against,  who  waives  objec- 
tion to  tbe  action  of  the  local  office  in  allow- 
ing new  proof  to  be  made,  leaves  the  contro- 
versy to  be  determined  on  the  testimony 
taken  on  presentation  of  the  second  proof..  820 

Desert  Land. 

Failure  to  submit,  within  the  statutory 
period  will  not  defeat  the  right  to  perfect 
the  entry,  where  part  of  the  land  is  involved 
in  apendiug  suit • 810 

Homestead. 

The  ndmiiiiKtrator  of  tbe  estate  of  ft 
deceased  homesteader  has  no  authority  to 
submit,  for  the  benefit  of  the  heirs 556 

Failure  to  maka,  within  tbe  statutory 
period  can  only  be  cured  by  equitable 
action  in  the  absence  of  adverse  claims  ....  524 

PllE-EMPTION. 

Published  notice  of  intention  to  make, 
eaves  the  rights  of  the  pre-emptor,  during 
the  period  so  fixed,  as  against  the  interven- 
ing afl verse  claim  of  another 520 

One  who  oflers  in  the  presence  of  an 
adverse  claim  of  record  must  submit  to  an 
order  of  cancellation  If  he  fails  to  show  due 
compliance  with  law 882 

And  payment  for  part  of  the  land  covered 
by  a  filing  is  an  abandonment  of  the  re- 
mainder  251 


Timber  Culture.  Page. 

Administrator  of  tbe  eirt.^te  of  deoeaaed 
entrj'man  may  submit,  for  the  benefit  of  tbe 

heirs  1*» 

Devisee  of  deceased  entryman  may  sub- 
mit  151 

Submitted  concurrently  with  evidence 
taken  under  contest  proceeding^,  and  in 
part  responsive  thereto,  may  be  considered 
under  amended  rule  53  of  practice,  where 
the  charge  as  laid  by  the  contestant  is  not 
sustained  by  his  own  evidence 541 

Under  the  act  of  March  3,  1893.  may  be 
accepted,  'without  regard  to  the  age  and  siae 
of  the  trees  on  the  land,  if  it  be  shown  that 
the  entryman  has  in  good  faith  planted  and 
cultivated  trees  thereon  for  eight  years 385 

Submitted  by  an  entryman  who  complies 
with  tbe  law  for  the  requisite  period,  and  at 
the  end  of  such  period  replante  the  entire 
tract,  may  be  accepted  under  the  fonrth  pro- 
viso of  seotion  1.  act  of  March  8, 1891,  as 
amended  by  the  act  of  March  3, 1893 298 

CommutntioQ  under  the  act  of  March  3, 
1891,  should  not  be  made  without  due  publi- 
cation of  notice ••....•....•..  482 

WoreM  l<and« 

See  Betei-vation, 

Guardian. 

Validity  of  appointment  and  acta  there- 
under C4m  not  be  assailed  collaterally  in 
proceedings  before  tbe  Department 177 

Hearing:. 

See  PraeUce, 

Homestead. 

See  Application,  Entry,  Eetidenoe^  SelUo- 
ment. 

Generally. 

An  alien  honorably  discharged  firom  tiie 
United  States  Army  possesses  tbe  requisite 
qualifications  in  the  matter  of  a  citizenship 
tu  initiate  a  claim 3M 

Entry  of  land  more  valuable  for  the  atone 
it  contains  than  for  agriculture,  not  of  ne- 
cessity made  in  bad  faith,  though  madefor 
the  purpose  of  securing  the  stone,  and  may 
be  perfected  on  due  compliance  with  the 
homestead  law 637 

Illegal  possession  of  land  will  not  defeat 
the  right  of  another  to  enter  the  same  under 
the  homestead  law 202 

Kight  to  perfect  an  entry  in  case  of  the 
entryman*8  death  can  only  be  asserted  by 
the  actual  successor  in  interest 177 

Widow  of  Indian  entitled  to  perfect  entry 
where  she  leaves  her  home  on  the  reaem^ 
tlon  and  lives  on  the  land  with  her  husband 
prior  to  his  death,  and  after  wards  stays  en 
the  laud  and  cultivates  the  same •—.  Ut 
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Paca 
In  ease  of  the  death  of  an  entryman  who 
leayea  no  widow,  but  both  adalt  and  minor 
heirs,  patent  should  isaae  to  all  the  heirs 
equally 403 

Additional. 

The  right  to  make,  under  the  act  of  March 
3, 1879,  is  limited  tu  persous  who,  by  exist- 
ing laws,  were  redlriuted  to  an  entry  of 
80  acres 187 

Bight  to  make,  of  coiitii;uous  tract  under 
section  5,  act  of  March  2,  18S9,  is  limited  to 
cases  where  the  original  entry  was  made 
prior  to  the  past»aire  of  naid  act 630 

Not  authorized  by  section  5,  act  of  March 
3, 1891,  amending  sectiou  228J,  R.  S 530 

Act  of  June  15,  1880. 

Bight  of  purchase  under,  can  not  be  ex- 
ercised to  defeat  the  right  of  a  successful 
oontestant 183 

Cash  entry  made  by  one  who  had  previ- 
ously execuUid  arelinquiahnu'nt  of  the  orig- 
inal entry  operates  as  an  appropriation  of 
the  land,  it  appearing;  that  Haid  relinquish- 
ment was  Ihe  result  of  a  mintake,  and  that 
no  rights  are  claimed  tliereunder 658 

Adjoining  Farm. 

A  life  tenancy  in  the  original  farm  is  not 
sufficient  to  support  an  a(\jniDing  farm  en- 
try   665 

COMMCTRD. 

Under  section  2301,  R.  S.,  as  amended  by 
setcion  6,  act  of  March  3,  1801,  requires 
fourteen  months*  residence  from  the  date  of 
original  entry ....-^ 285 

Soldi  ERS\ 

No  right  is  acquired  under  a  deolarntory 
statement  if  the  soldier  did  not  actually 
serve  ninety  daysin  the  army  of  the  United 
States 372 

Soldikrs'  Additional. 

The  right  to  make,  is  not  assignable 484 

Based  on  a  certificate  of  right  improvl- 
dently  re- issued  after  a  final  Judgment  that 
the  claimant  was  not  entitled  to  make  such 
ratry,  is  a  nullity,  and  mnst  be  canceled. . .  484 

A  purchaser  in  good  faith  of  a  certificate 
of  right,  who  locates  the  same,  though  in- 
Talid  for  such  purpose,  may  perfect  title 
under  the  act  of  March  8, 1893,  on  payment 
of  the  government  price 294,319 

Indemnity. 

See  Railroad  Grant,  School  Land, 

Indian  Lands* 

See  Renervation. 

Actually  included  within  Indian  oeca- 
pancy  are  not  subject  to  settlement 14 

Included  within  the  actual  pussession  of 
an  Indian  tribe  are  excluded  ii-om  the  opera- 
tion of  the  pre-emption  laws 209 
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Bight  to  allotments  under  srtlole  7,  treaty 
of  March  19,  1867,  not  dependent  upon  set- 
tlement or  residence,  bnt  on  cultivation; 
and  when  the  Indian  has  complied  with 
such  requirement  his  ri^^ht  vents  at  once, 
whether  the  cortilicate  iMsufs  thcu  or  not . .  427 

The  failiiru  of  the  Columbia  Reservation 
Indians  to  elect  within  a  year  whether  they 
would  stay  on  said  reservation  will  not  de- 
feat  their  right  to  receive  allotments,  in 
accordance  with  the  agreement  of  July  7, 
1883 :...    15. 

Under  paragraph  4,  article  2,  agreement 
of  December  19,  1891,  providing  allotments 
for  certain  Cherokeea  residing  on  ceded 
lands,  tlie  head  of  the  family  is  required  to 
take  his  allotment  out  of  his  improved 
lands.  Memlters  of  his  family  are  not  so 
restricted,  bnt  have  a  preferred  right  to 
select  such  lands  if  they  so  elect.  If  thoy 
.  select  improved  lands  they  are  then  limited 
to  the  lands  improved  by  the  husband  or 
father 431 

Allotments  to  the  Cherokees  provided  for 
in  agreement  of  December  19,  1801,  are  to  be 
maile  by  the  people  entitled  to  receive  the 
land,  subject  to  the  Secretary's  approval  ..  431 

Selections  made  by  the  owners  of  im- 
provements who  do  not  reside  within  the 
ceded  limits  (agreement  of  December  19, 
1801)  can  not  embrace  tracts  less  in  area 
than  the  smallest  legal  subdivision,  and 
must  be  so  taken  as  to  iuclude  their  improve- 
mente  up  to  the  limitation  in  acreage  pro- 
vided in  said  agreement 431 

The  right  to  purchase  one  hundred  and 
sixty  acres  conferred  upon  D.  W.  Bushyhead 
by  act  of  March  3, 1893,  can  not  be  exercised 
to  defeat  rights  of  selection  provided  for  in 
the  agreement  of  December  19,  1891,  or  the 
rights  of  the  Chilooco  school,  or  any  other 
reservation 431 

Instructions  and  Circulars. 

See  Tables  of,  page  XVL 

Island. 

See  Survey. 

Isolated  Tract. 

Island  surveyed  on  application  may,  in  the 
Commissioner's  discretion,  be  sold  as  an  iso* 
lated  tract,  or  disposed  of  under  the  general 
land  laws 486 

Judgment. 

See  Cancellation^  Decision, 

In  an  esB  parte  case  awarding  the  right  to 
make  a  second  entrj'  on  the  assumption  that 
no  adverse  claim  exists  will  not  defeat  the 
prior  intervening  claim  of  another.. ••••••.  207 

Jurisdiction. 

See  Fractiee  (snb-title,  NoHe^U 

Lai&e 

See  Suroty, 
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Fage. 

Eiand  Depnrtment. 

Kmploynient  in  the  local  office  m  an  agent 
of  otbera  to  Hecure  information  from  the  rec- 
ords  doca  not  bring  such  peraou  within  the 
inhibition  of  section  452,  R.  S 546 

Hkui^tkk  and  Keceiver. 

The  iiittjrest  of  a  local  officer  in  the  sab- 
Ject-raatUir  involved  in  a  cont«)at  does  not 
preclude  nor  excuse  such  officer  from  taking 
part  in  the  determination  of  the  case 28 

May  personally  inspei*t  land  involved  in 
a  cont^Mt,  and  use  the  knowledge  so  ac- 
quii-ed  to  better  undcriitftud  and  apply  the 
testimony 96 

In  the  disposition  of  cases,  should  give  the 
testimony  a  carofiil  consideration  and  set 
forth  briefly  iu  their  opinion  the  facts  on 
i^hich  their  judgment  is  baaed 508 

Jllarriafcc*. 

Proot  of,  ucc(>pted  where  the  parties  agree 
to  live  together  as  huHbaud  and  wife,  and 
thereafter  live  iu  such  relation 137 

jniiieral  JLandi* 

St*e  2Iiniiij  Claim. 

AdverHO  poHhrssion  and  occupancy  of  a 
mineral  claimant  will  not  defeat  an  agrical- 
tural  eutry  if  the  land  is  subsequently 
shown  to  be  aj^ricult ural  in  character 62 

Proof  of  mining  upon  a  tract  that  has 
been  adjudicuted  as,  and  the  subnequent 
abandimuient  of  such  operations,  leaves 
with  the  mineral  claimant  the  burden  of 
proof  to  show  llie  prc^teut  mineral  character 
of  the  laud 52 

Land  contaiuing  sandstone  of  superior 
quality  fur  build iug  and  ornamental  pur- 
pOMi'B  and  vsiliiablc  uui}-  as  a  stuue  quarry 
is  claHsed  as 608 

Land  chiefly  valuable  for  the  building 
stone  it  contains  isuul  by  such  fuctexcluded 
from  entry  und^^r  the  settlement  laws. .  .122, 537 

Land  chiefly  valuable  for  the  building 
stone  it  contains  is  nut  except'Cd  from  the 
school  ^raut 263 

iniuing  Claim. 

The  register  may  properly  exercise  his 
offieial  discretion  in  dcHignating  the  news- 
paper  ne;u-est  the  claim  lor  the  publication 
of  notiee 178 

Adverwe  claim  must  be  filed  within  the 
sixty  da} s  of  publicatiou  required  by  the 
statute 101 

If  an  amended  survey  is  required  the  en- 
trymai:  Hliould  be  informed  that  it  lie  fails 
to  coni]>ly  with  suih  rt'qnirement  within  a 
designated  period  the  eutry  will  be  can- 
celed   105 

It  rests  within  the  discix'tion  of  the  sur- 
veyor-general to  rejiiilnte  tlie  amount  re- 
qnired  as  a  deposit  to  cover  the  expenses  of 
office  work  on  a  survey 105 

Hearing  may  be  ordered  on  charfjes  made 
by  aprotestant,  but  in  such  case  the  protea- 
tant  can  not  set  up  his  own  claim  to  the 
^«d 533 
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On  snfflcient  showing  made  by  proteot^ 
the  Department  may  order  a  hearing  to  as- 
certain whether  there  haa  been  due  compli- 
ance with  law,  though  the  adverse  location 
aet  up  by  the  protestant  was  not  made  ontil 
after  the  allowance  of  the  entry  in  question  282 

Protestant  who  alleges  an  adverse  interest, 
and  non-compliance  with  law  on  the  part  of 
the  entryman,  and  whose  application  for  a 
hearing  on  such  charges  has  been  denied^  la 
entitled  to  be  heard  on  appeal 532 

A  discovery  must  be  treated  aa  an  en- 
tirety, aud  the  basis  of  but  one  location.  Xt 
is  not  susceptible  of  subdivision  for  the 
purpose  of  two  locations  having  a  common 
end  line  that  bisects  the  discovery  Hhait  —       I 

A  lode  intersected  by  a  prior  placer  can- 
not be  allowed  to  include  grouud  not  oontig- 
uoub  to  that  containing  the  discovery 186 

Laud  covered  by  an  application,  and  aab- 
Jeci  to  appropriation  thereunder,  but  ex- 
cluded therefrom  when  entry  ia  made,  ia 
thereafter  public  land^  and  may  be  included 
within  the  subsequent  appliuatiou  of  an- 
other, and  a  discovery  on  such  tract  ia 
sufficient  to  support  the  later  claim 233 

Placer. 

Placer  looatioiL  made  in  accordance  with 
law  excludes  the  land  embraced  therein  from 
other  apprapriation,  and  a  homestead  entry 
irregularly  allowed  for  such  land  doea  not 
impair  the  right  of  the  mineral  claimant. ..  117 

Laud  containing  a  deposit  of  sandstone  of 
superior  quality  for  building  and  ornamental 
purposcM,  aud  valuable  only  aa  a  stone 
quarry,  may  bo  entered  as  a  placer  claim 
under  t  he  general  mining  laws 5(^ 

Placer  location  made  prior  to  the  act  of 
August  4, 18.i2,  of  laud  valuable  for  building 
stoue  is  unauthorized,  and  will  not  defeat  a 
subsc<iuent  settlement  claim  initiated  prior 
to  the  passage  of  said  act 122 

Laud  reserved  for  the  benefit  of  public 
schools,  or  donated  to  any  State,  is  not  sub- 
ject to  placer  entry  (building  stone)  under 
the  act  of  August  4, 18ir2 110 

Mill  Site. 

The  rights  and  equitiea  growing  out  of 
the  location  of  a  mill  site,  and  the  erection 
of  a  mill   thereon,  exclude  the  land  from 
approprifl^uby  another,  though  the  claim 
for  the  mfft  site  may  require  amendment ..  181 

IVatnraliKation. 

Of  the  father  during  the  iiiinority  of  the 
son  inures  to  tlie  benefit  of  the  latter  and 
makes  him  a  oitisen 102 

If  the  record  relied  upon  to  show,  fails  to 
dischme  a  specitio  judgiuent  of  the  court 
admitting  the  applicant  to  citiKenship,  bnt 
does  show  that  the  requisite  oath  was  ad- 
ministered, the  proof  may  be  accepted  as 
satisfactory 102 

Of  a  Winnebago  Indian  ander  section  10, 
act  of  July  15,  1870,  does  not  make  his  chil- 
dren citisena  of  the  United  States 824 
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An  alien  over  twenty -one,  honorably  dis- 
ohargcd  from  the  United  States  army  occu- 
pies the  siatns  of  one  who  has  declared  his 
intention  to  become  a  citizen 352 

Notice. 

See  Practiee. 

Officer. 

Failure  of  local,  to  properly  note  of  record 
an  entry  can  not  defeat  the  right  of  the 
claimant 183 

Failure  of  local  officers  to  enter  of  record 
an  order  directing  the  location  of  a  warrant 
on  a  specific  tract  will  not  defeat  the  loca- 
tion  296 

Oklfihomn  Lands. 

See  TovmsUe. 

Settlement  right  on,  can  not  be  acquired 
through  occupation  of  land  prior  to  the  time 
fixed  therefor  by  the  President's  proclama- 
tion  132 

One  who  is  rightfully  in  said  Territory 
prior  to  the  opiining  thereof  can  not  take 
stdvantageof  bis  presence  therein  to  secure 
a  settlement  claim  in  advance  of  others 132 

In  commuting  an  entry  under  section  21, 
act  of  May  2,  18D0,  military  bounty  laud 
warrants  can  not  be  uned.  The  land  must 
be  jtaid  for  in  cosh,  nt  $1 .25  per  acre 160 

One  who  is  lawfully  within  prior  to  the 
opening  thereof,  and  afterwards  goes  out- 
side the  bonndarics,  and  takes  no  advautage 
of  his  former  pres«<nce  in  said  Territory,  is 
not  disqualified  as  a  settler  therein 253 

One  who  by  misadventure  is  within  the 
Territory  prior  to  its  opening,  but  subse- 
quently goes  outside  aud  there  remains  until 
the  time  fixed  for  the  opening,  and  secures 
no  advantage  by  his  provions  presence  in 
the  Territory,  is  not  disqualified  thereby. ..  375 

Patent. 

Should  not  issue  for  land  under  a  tech- 
nical subdivisional  description  not  shown 
by  tlie  public  surveys 424 

May  issue  to  a  purchaser  of  railroad  lands 
under  section  5,  act  of  March  3,  1H87,  for 
less  than  a  legal  subdivision,  but  should 
contain  a  recital  that  it  is  issued  un'ier  said 
act 273 

Failure  to  describe  thertnu  the  lands  actu- 
ally purchased  wiU  not  leave  the  lands  so 
omitted  subject  to  the  entry  of  another 69 

Application  for  proceedings  to  vacate 
should  not  be  considered  without  due  notice 
to  the  patentee  or  his  attorney 104 

Should  issue  to  all  the  heirs  equally  where 
a  homesteader  dies,  leaving  no  widow  but 
both  adult  and  minor  heirs 463 

Should  issue  in  the  name  of  the  *'  heirs 
of"  the  entryman,  where  final  timber  cul- 
ture proof  is  made  by  an  administrator  for 
the  benefit  of  heirs 149 


Page. 
Issuance  of,  for  land  that  was  part  of  the 
public  domain,  or  the  fee  to  which  was  in  the 
United  States,  passes  the  title, prima  facie, 
and,  whether  void  or  voidable,  such  patent 
while  outstanding  precludes  the  further  ex- 
ercise of  departmental  jurisdiction  over  the 

land 204 

Payment. 

Withdrawal  of,  made  under  timber  entry 
leaves  the  applicant  without  protection  as 
against  the  iutervening  claim  of  another...  178 

Extension  of  time  for,  under  joint  resolu- 
tion of  September  30,  1890,  may  be  allowed 
a  settler  who  is  unable  by  reason  of  drouth 
to  plant  a  crop 390 

Possession- 
Illegal,  will  not  defeat  the  right  of  another 
to  make  homestead  entry  of  the  land 202 

Practice. 

See  Rules  qf,  Cited  and  Construed,  page 
xviii. 

Generally. 

A  case  involving  the  reinstatement  of  an 
entrj'  cannot  be  advanced  for  consideration 
on  motion  to  confirm  under  section  7,  act  of 
March  3,  1891 358 

The  rule  of  April  8,  1891,  providing  for 
the  dispcMtion  of  cases  under  section  7,  act 
of  March  3,  1891,  is  not  applicable  to  cases 
ready  for  disposal  in  their  regular  order...  336 

The  Secretary  of  the  Interior  will  not  pass 
on  the  correctness  of  a  decision  prepared  for 
the  signature  of  the  Commissioner  of  the 
General  Land  Ofiice,  in  a  case  under  consid- 
eration in  said  office 461 

There  is  no  statutory  provision,  nor  de- 
partmental regulation  authorizing  a  change 
of  venue  in  proceeilings  before  a  local  office    28 

The  local  officers  may  personally  inspect 
the  land  involved  in  a  cuutcst,  and  use  their 
knowledge,  so  acquired,  to  better  under- 
stand and  apply  the  testimony 95 

In  proceedings  by  the  Government  the 
local  officers  and  special  agent  are  under  no 
obligation  to  examine  court  records  to  as- 
certain the  interests  of  trauferees 47 

Decision  of  local  officers,  as  to  the  facts  in 
a  case,  of  s])ecial  weight  where  they  have 
personaUy  inspected  the  land  involved 96 

In  the  dispo-sition  of  cases  before  the  local 
office  the  register  and  receiver  should  give 
the  testimony  a  careful  consideration  and 
set  forth  briefly  in  their  opinion  the  facts  on 
which  their  judgment  is  based 608 

Appeal. 

One  who  is  not  a  party  in  interest  is  not 
entitled  to  be  heard  on 897 

From  adverse  action  on  homestead  entry 
must  be  taken  by,  or  on  behalf  of  the  actual 
encces!)or  in  interest  in  case  of  the  entry- 
man's  death 177 
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Taken  Ib  the  name  of  a  deoeaaed  entiy- 
man  without  aathority  from  the  adminUtra* 
tor  may  be  con«idei*ed  on  behalf  of  a  trana- 
fnree 484 

May  be  accordnd  a  proteatant  againat  a 
mining  claim  who  alleges  an  adverse  inter* 
est,  non-compliance  with  law,  and  whoso  ap> 
plication  for  u  hearing  has  boen  denied 532 

"Will  not  lie  from  Com mi^Ai oner's  refosal 
to  allow  an  application  for  the  sorvey  of  a 
a]>ecific  tract 613 

That  names  the  parties,  describes  the 
Judgment  complained  of,  and  states  the 
grounds  of  com]il:uut.  is  sufficiently  Bi>ecifio, 
without  giving  the  u amber  of  the  entry,  or 
the  legal  Hub<li  visions  of  land  involved 300 

When  taken  the  General  Laud  OAice  ia 
not  required  te  notify  the  parties  that  the 
recortl  has  been  sent  to  the  Department. ...    60 

The  (Jleneral  Land  Oihce  has  no  jurisdlo* 
tion  to  diflniiss  an  ap]>eal  from  its  action 
when  received  and  noted  of  record 125 

One  who  does  not,  but  files  a  motion  for 
review  out  of  time,  ran  not  bo  heard  to  com- 
plain if  the  Department  holds  the  decision 
below  final 60 

Failure  to,  from  riuection  of  application  to 
enter  does  not  defeat  the  right  of  the  appli- 
cant, if  lie  is  not  given  the  requlHite  notice  • 
in  writ  in^  of  the  adverse  action Ill 

Withdrawal  of,  from  an  order  holding  an 
entry  for  cancellation  on  the  rei>ort  of  a  spe- 
cial agent,  with  opportunity  to  apply  for  a 
hearing,  permits  said  order  to  become  final.  250 

Will  not  be  dismissed  bocatige  filed  out  of 
time,  if  the  notice  of  the  decision  did  not 
contain  a  copy  of  the  same,  and  the  appeal 
was  taken  within  the  required  time  from 
the  receipt  of  such  copy 187 

In  the  absence  of  notice  to  the  opposite 
party  will  not  be  considered 884 

Failure  to  serve  the  opposite  party  with 
notice  of  a  motion  to  dismiss  an  appeal  does 
not  deprive  the  Department  of  authority  to 
dismiss  for  want  of  Jurisdiction 80 

Appellant  from  a  decision  of  the  Commis- 
sioner affirming  an  order  of  the  local  office 
rejecting  an  application  to  enter,  ia  not  re* 
quired  to  give  notice  to  a  subsequent  appli- 
cant  for  the  same  tract,  whose  application 
ia  suspended  during  the  pendency  of  the 
procee<ling8  on  ajipeal 285 

Costs. 

Of  a  rehearing  must  be  borno  by  the  con- 
testant  481 

Continuance. 

Affidavit  filed  as  basis  for,  on  the  ground 
of  absent  witnesHCs  should  show  that  dili- 
gence had  been  exercised  to  secure  their  at- 
tendance, and  that  their  absence  was  with- 
out tin;  couAent  or  procurement  of  the  ai»pli- 
oant 106 
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Where  a  ease  Is  onoe  oontinaed  on  acooont 
of  an  absent  witneaa,  and  on  the  day  so  fixed 
for  triaX  an  application  ia  made  for  an  order 
to  take  the  deposition  of  aaid  witness,  a  fur- 
ther continuance  should  also  be  duly  asked 

for 2B5 

To  secure  additional  testimony  should  not 
be  granted  in  the  absence  of  due  diligence 
shown ..•.•••• ••..•••••••.....  363 

Hearing. 

Under  contest  proceedings  against  a  final 
entry  can  only  be  onlered  under  the  direc- 
tion of  the  General  Land  office ..•^...   152 

Should  be  ordered  when  A  homestead  ap- 
plicant for  land  embraced  within  the  entry 
of  another  alleges  a  prior  aettlement  rig^ht .  310 

When  ordered  on  charge  .ma<1e  by  a  pro- 
teatant  he  can  not  aet  up  his  own  claim  to 
the  land 532 

Failure  to  apply  for,  under  an  order  hold- 
ing an  entry  for  cancellation  on  the  report 
of  a  special  agent  admits  the  truth  of  the 
charge  en  which  said  charge  is  made 250 

Application  to  reopen  a  case  for  a,  should 
not  be  granted,  in  the  absence  of  specific 
showing  of  facts  relied  upon  to  warrant 
such  action 250 

Notice. 

Of  contest  by  registered  letter  to  dofend- 
Mit  who  is  a  resident  ot  the  State,  does  not 
confer  Jurisdict  ion  upon  the  local  oflice 120 

Of  a  hearing  granted  on  application  in  sup- 
port of  an  entry,  ia  sufficient  if  given  by  reg- 
istered letter 47 

rublication  of,  not  authorized  on  an  affi- 
davit that  fails  to  show  what  eflbrt  has  been 
made  to  secure  personal  service.  Such  de- 
fect can  not  be  cured  by  additional  affida- 
vits filed  after  the  issuance  of  notice 26 

Service  of,  by  publication  will  be  set  aside, 
where  it  is  apparent  that  by  ordinary  dili- 
gence personal  service  could  have  been 
made 378 

Stipulated  postponement  to  a  day  certain 
waives  all  okjectionio 123 

Appearance  for  the  purpose  of  ohjecting 
to,  does  not  confer  Jurisdiction;  nor  is  the 
objection  waived  by  subsequent  participa- 
tion in  the  trial  120 

Of  the  time  and  place  fixed  for  shearing 
to  one  of  contestant's  attorneya  is  due  notice 
to  the  contestant 153 

To  one  of  contestant's  attorneys  of  the  dis- 
missal of  the  contest  ia  due  notice  to  the 
contestant  of  such  action    152 

Of  a  decision  should  contain  a  copy 
thereof - 187 

Should  be  given  heirs  of  defendant  in  caae 
of  hi.s  death  during  pendency  of  proceedings, 
and  caae  continued  for  such  purpose 1^ 
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The  exereise  of  the  CommiRfiioiier'a  dis* 
oretion  in  ordering  will  not  be  diiitiirbed  in 
the  absence  of  a  clear  showing  of  abuse 
thereunder 481 

The  aathority  of  the  Ck>nimi80ioner  of  the 
General  Land  OflSce  to  order  in  a  contest 
case  is  not  restricted  to  oases  in  which  the 
applicant  is  entitled  thereto 481 

Conditional  application  for,  in  the  event 
of  adverse  action  on  a  pending  appeal,  not 
authorised 286 

Defendant  is  not  entitled  to,  when  on  the 
trial  he  submits  no  evid«^nce,  but  elects  to 
plead  a  statutory  defenae  that  Is  subse- 
qnen  tly  held  not  good 848 

Xot  granted  to  one  whose  motion  to  dis- 
miss for  want  of  evidence  is  denied  by  the 
local  office .' 88 

The  Commissioner  has  no  authority  under 
rule  72  io  consider  a  showing  made  for, 
when  it  has  been  considered  by  the  Depert- 
ment  and  the  application  denied 180 

Application  for,  made  by  a  contestee  who 
shows  want  of  notice  of  former  proceedings 
and  a  meritorioua  defense,  should  not  be  re- 
jected because  not  served  on  the  opposite 
party,  but  the  applicant  should  be  required 
to  serve  such  party  with  notice  of  the  appli* 
cation 506 

Ordered  in  a  contest  case  is  at  the  expense 
of  the  contestant 481 

Revibw. 

Instructions  oonoeming  the  dosing  of 
cases  on  motion  for,  under  the  change  of 
practice  as  directed  November  15, 1892 884 

Motion  for,mnst  be  accompanied  by  the 
affidavit  of  the  applicant,  or  his  attorney, 
that  the  motion  is  **  made  in  good  faith  and 
not  for  the  purpose  of  delay,"  and  this  affi- 
davit is  not  met  by  an  affidavit  ot  the  attor- 
ney as  to  the  verity  of  the  matters  stated 
in  the  motion 498 

The  provisions  of  rule  78  of  practice  re- 
quiring a  motion  for.  to  be  accompanied  by 
an  affidavit  that  the  motion  is  in  good  faith, 
enforced  with  a  reasonable  degree  of  strict- 
ness when  invoked  by  the  opposite  party ...    87 

On  the  ground  of  newly-discovered  evi- 
dence con  not  be  granted  where  the  evidence 
is  first  discovered  and  offered  by  another  as 
the  basiB  of  a  contest 88 

Pre-emption. 

See  FUing,  Entry,  Flndl  Proqf. 

Filing  and  settlement  do  not  confer  a 
vested  right  upon  the  settler  that  will  pre- 
vent subsequent  disposition  of  the  land  by 
Congress 626 

Bight  of,  can  not  be  acquired  by  one  who 
enters  upon  and  uses  the  land  for  purposes 
of  business  only 200 

Lands  embraced  within  the  forfeiture  act 
«f  September  29, 1890,  are  not  s abject  to  . . .    GO 
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Bight  of,  can  not  be  acquired  upon  land 
within  the  actual  po«isession  of  an  Indian 
tribe 209 

A  bona  Jlde  claim  initiated  prior  to  the 
repeal  of  the  pre-emption  law  is  protected 
by  the  repealing  statute 8,64 

Claim  initiated  prior  to  the  act  of  March 
a,  1880,  may  be  transmuted  under  section  2 
of  said  act,  though  the  claimant  has  tliere- 
tofore  perfected  an  entry  under  the  home- 
stead law 386 

Bightof  apre-emptor  who  initiates aclalm 
by  settlement  prior  to  the  passage  of  the 
act  of  March  2, 1880,  to  transmute  his  claim 
under  section  2,  of  said  act,  Is  not  defeated 
by  the  fact  that  his  declaratory  statement 
erroneously  shows  his  settlement  to  have 
been  made  after  the  passage  of  said  act 517 

Bight  to  transmute  a  claim  under  section 
2,  act  of  March  2, 1889.  can  not  be  exercised, 
if  title  to  the  land  can  not  be  aeonred  by  tlio 
applicant  under  the  pre-emption  law 831 

Bight  of;  defeated  by  an  agreement,  made 
prior  to  final  proof,  to  convey  to  another 
part  of  the  land 113 

The  inhibitory  provisions  of  the  first 
clause  of  section  2260  B.  S.,  extend  to  one 
who  holds  land  under  a  contract  of  purchase 
though  the  payments  thereunder  have  not 
heen  completed  at  the  date  of  settlement  on 
the  claim 562 

A  settlor  who  removes  tnna  land  of  his 
own  to  another  tract  and  makes  homestead 
entry  thereof,  may  relinquish  the  same  and 
file  tlierefor  under  the  pre-emption  law,  if 
such  acticn  is  in  good  faith  and  not  for  the 
purpose  of  evading  the  provisions  of  2260 
B.S 85 

Tbe  disqualification  imposed  by  the  see- 
end  clause  of  section  2260  B.  S.  can]  not  be 
avoided  on  tbe  plea  that  the  land  claimed 
was  not  in  fact  "pablio"  at  the  date  when 
residence  was  establiahed 280 

Administrator  may  file  the  requisite 
papers  and  perfect  the  claim  for  the  benefit 
of  heira  where  the  settler  dies  prior  to  sur- 
vey of  the  land.  (Buxton  «.  Traver,  dted 
and  diatingulshed.) : 161 

Final  proof  and  payment  for  part  of  the 
land  covered  by  a  filing  is  an  abandonment 
of  the  remainder • 861 


of  I«and» 

SeePuMisXoffuL 

Private  €lalin* 

Cost  of  surveying  and  platting  must  be 
paid  into  the  Treasury  of  the  United  States ; 

payment  of  such  costs  to  the  surveyor 
general  is  not  the  payment  required  by 

statute 847 

Commissioner  may  investigate,  on  the 
suggestion  of  partiee  alleging  interests  in 
conflict  with,  if  such  actiou  is  otherwise 
proper 406 
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Th«  proyiflionB  of  section  8,  aotof  Jnly  22, 
18&4,  M  to  dalnia  in  New  Mexico,  were  ex- 
tended by  act  of  Ang^t  4, 1854,  to  the  lands 
in  the  Gadsden  porohaae,  and  are  applicable 
to  claims  within  said  purchase  that  are  now 
included  in  the  territoriallimits  of  Arisona.  408 

A  reservation  of  land  under  section  8,  act  of 
July  22, 1854,  is  statutory  in  character,  and  ef- 
fective as  soon  as  the  claim  is  made  before  tha 
surveyor-general ;  and  it  is  not  wlthiu  the 
power  of  the  executive  to  modify  or  revoke 

such  reservation *W 

A  reservation  under  section  8,  act  of  July 
22, 1854,  for  the  benefit  of,  is  not  dependent 
for  its  efficacy  upon  tlie  filing  of  a  plat  show- 
ine  the  survey  of  the  claimed  lands,  or  tha 
notation  of  such  reservation  on  the  records  of 
the  Land  Department,  but  such  action  is 
proper  in  the  interest  of  good  adniinistrHtion.  408 

The  act  of  March  2, 1801,  repeals  section  8, 
act  of  July  22,  1854,  but  does  not  revoke  the 

reservations  made  thereunder 408 

Confirmation  of  a  Mexican,  us  "examined, 
approved,  and  reoomended  *'  forconflrmation 
by  the  surveyor-general,  and  as  **  duly  sur- 
veyed by  the  United  States,"  without  re- 
quiring the  issuance  of  patent  leaves  the 
Department  without  Jurisdiction;  and  an 
order  of  the  General  Laud  Ofilce  for  the  re- 
survey  of  a  grant  thus  confirmed  is  without 

authority *46 

Third  section  of  act  of  March  8, 1810,  limited 
to  claims  based  upon  inhabitancy  and  cnlti- 
vation  "  not  having  any  written  evidence  of 
claim  reported,"  and  does  not  operate  tc con- 
firm a  claim  reported  in  the  list  of  clsims, 
founded  on  orders  of  survey,  which  ought  not 

to  be  confirmed ^U)0 

In  the  adjudication  of,  the  Dapartment 
must  follow  statutory  enactments  even 
though  such  enactments  are  in  violation  of 

treaty  obligations WO 

The  provisions  with  respect  to  the  confirm- 
ation of;  in  Florida,  contemplate  that  all  such 
claims,  whether  founded  upon  perfect  grants 
or  incomplete  titles,  should  be  presented  to 
the  board  of  commissioners  for  confirmation^ 
or  to  Congress  for  final  action,  and  that  all 
claims  not  finally  acted  upon  by  Congress 
should  be  brought  into  the  courts  within  a 
specified  period • S60 

Protestant. 

See  Mining  OZofm,  Practice  (sub-title, 
Bearing) . 

Public  l«nnd. 

Price  of  all  desert  land  fixed  at  one  dollar 
and  twenty-five  cents  per  acre  by  act  of 
March  3,   1801 170 

Lands  withm  the  primary  limits  of  the 
grant  to  the  Oregon  Centrid  Company,  in- 
cluded within  the  forfeiture  act  of  January, 
81, 1885,  are  by  the  express  terms  of  said 
act  reduced  to  single  minimum,  and  such 
reduction  extends  also  to  said  lands  within 
the  overlapping  primary  limits  of  the  sub- 
sequent grant  to  the  Xorthem  Pacific 403 


Purchaser.  ^^^ 

See  AUtnaiion,  Ent^f  (sub-tltle  Chnjir- 
motion),  HomeeUad  (subtitle  act  nf  Jvmc 
i5, 1S80),  Railroad  Lands. 

Railroad  Orant. 

See  Railroad  Lands. 

Genbrallt. 

Further  approvals  on  account  of  a,  will 
not  be  made  where  the  adjustment  shows 
that  the  certifications  already  made  are  in 
excess  of  the  amount  granted -•  **l 

Instructions  with  respect  to  the  a^Jnat- 
ment  of  the  grant  to  the  Mobile  and  Girard 
Company,  under  the  act  of  September  20, 

1890 ™ 

Directions  given  for  the  adjustment  of  tha 
Mobile  and  Girnrd,  and  submission  at  a  ISat 
in  proper  form  for  certification  in  full  satis- 
faction of  the  grant ^55 

The  measure  of  a,  in  its  acUustment  under 
the  forfeiture  act  of  September  20,  1800,  ia 
the  granted  land  that  lies  opposite  to,  and 
coterminous  with,  the  completed  portion  of 

the  road 

The  right  to  sell  lands  on  aoooont  of  pre- 
liminary work,  and  for  oonstraoted  road 
provided  for  in  section  4,  act  of  Augnat  11, 
1866,  is  limited  to  the  number  of  aorea  con- 
tained in  the  designated  aections  within  the 
twenty  mUes  specified  therein.    (Gnlf  and 

Ship  Island) 

In  determining  wliether  a  mortgage  oper- 
ates as  a  sale  of  the  land  and  so  prevents 
forfeiture,  the  status  of  the  mortgagee  must 
be  settled  under  the  law  of  the  State.  The 
holder  of  a  mortgag*  In  the  State  of  MlssiB- 
sippi.  pripr  to  foreotoaure,  takes  only  a  chat- 
tel interest,  and  ineh  a  transaction,  theiO' 
fore,  in  said  State  does  not  constltnte  a  sale 
of  the  land  nor  operate  to  prevent  fbrfeitorai 

(Ghilf  and  Ship  Island) 

Inasmuch  as  bo  action  haa  been  taken  to- 
ward the  forfettare  of  the  grant  made  by  the 
act  of  May  17, 1856,  and  the  State  (Fla.)  has 
recognised  the  rights  of  the  company  ther^ 
under,  the  Department  muat  proceed  with 
the  acUnstment,  though  the  road  was  not 
constructed  within  the  time  fixed  therefor. .  U7 

The  quota  of  lands  to  aid  in  the  construc- 
tion of  the  Alabama  and  Chattanooga  road 
in  the  common  limits  of  other  grants  bar- 
ing been  satisfied,  the  remaining  lands  in 
Buoh  limits  appertain  to  the  other  roads, 
and,  being  opposite  the  unconstrnoted  poi^ 
tion  of  said  roads,  are  restored  to  the  public 
domain  by  the  forfeiture  act  of  September 

»,1890 ^ 

To  the  Nortbem  Pacific,  between  Pert- 
land  and  Taooma,  was  made  by  the  Joist 

resolution  of  May  31, 1870 ^ 

The  Northern  Pacific  permitted  to  amend 
its  selections  of  moiety  lands  retained  on 
account  of  the  constructed  branch  lioSi 
within  the  common  limits  of  the  main  and 
branch  lines  and  opposite  the  unoonstructed 
portion  of  the  main  line,  the  grant  for  which 
was  forfeited  by  act  of  September  20, 1890..  VH 
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A  bmrlmg  will  aot  be  ordered  m  between 
A  oompany  end  a  settler  where  the  eettler 
has  anbmittod  final  proof  that  makee  a 
prkma  facU  case  ftnr  him  and  bo  ahowing  to 
tiieoontraryia  made  bj  the  oompany M 

In  the  adjuatment  ot  the  non-mlneial 
ehavaeter  of  hmda  caimoi  be  conaldered  aa 
eatabliahed  by  the  faet  alone  that  the  re- 
tnnia  of  the  aarveyor-general  do  not-  ahow 
said  hmda  to  be  mineral 

Lands  Exckptkd. 

A  tract  of  land  at  date  of  the  grant 
within  m  prima  facie  ralid  homestead  entry 
iaexoepted  from  the  grant 488 

Possession,  oecnpancy,  and  improrement 
of  a  tnwjt  by  a  qualified  chdmant.  at  defi- 
nite location,  except  the  tract  from  the  grant, 
thongh  the  claimant  had  not  at  saoh  time 
established  residence  on  the  land 848 

Possession  of  land  with  valaable  improTe- 
ments  thereon,  at  definite  location,  by  one 
qualified  to  assert  a  settlement  claim 
thereto;  defeats  the  grant  The  fact  that 
the  claim  snbseqnently  set  up  by  such  occa- 
pant  is  not  under  the  settlement  laws,  in  no 
manner  affects  )iis  rights 80 

Temporary  settlement  on  known  ooal 
land,  abandoned  shortly  thereafter,  under 
which  no  right  or  color  of  right  is  acquired 
under  the  settlement  laws,  does  not  operate 
to  except  land  from  the  grant  to  the  North* 
em  Pacific 144 

Lands  embraced  within  a  technical  Indian 
reservation  at  date  of  definite  location  of 
the  Northern  Pacific  are  reserved  from  the 
operation  of  thegnmt 880 

INDBHNITY. 

The  fact  that  a  deficit  exists  in  a,  does  not 
relieve  the  oompany  from  the  neceaaity  of  se- 
lection to  acquire  title  to  indemnity  lands .  457 

The  requirement  that  where  seleotiona 
hare  been  made  without  specifications  of 
lose,  suoh  deficiencies  should  be  specified 
before  frirther  selections  are  allowed,  may 
be  waived  on  final  adjustment,  where  the 
grant  ia  deficient,  and  the  Uat  aubmitted 
oontaina  a  proper  deaignation  of  loaa 286 

Right  of  selection  defeated  by  the  inter- 
vention of  a  settlement  right  or  entry  after 
revocation  of  withdrawal  and  prior  to  aeleo- 
tion 607 

The  right  to  select  indemnity,  provided 
for  in  See.  7,  act  of  September  29,  1800,  is 
restricted  to  the  even-numbered  sections  in 
the  indemnity  limits  opposite  to,  and  oo- 
terminoiis  with,  the  portion  of  the  road 
constructed  and  in  operation  at  the  date  the 
act  of  forfeiture  took  effeot.  (Gulf  and  Ship 
Wand) 237 

The  outstanding  certification  of  lands  to 
the  Stote  (La.)  under  the  grant  of  1856  did 
not  prevent  reinvestment  of  title  in  the 
United  States  by  the  forfeiting  act  of  July 
14, 1870,  and  is  therefore  no  bar  to  selection 
after  the  piflMage  of  said  act 65 


Withdrawal.  paga. 

Land  embraced  within  an  unexpired  pre- 
emption filing,  at  date  of  withdrawal  on 
general  route,  ia  excepted  from  such  with- 
drawal  848 

Railroad  Lands. 

The  right  of  pnrohaae  under  the  aet  of 
January  13, 1881,  can  not  be  exercised  by 
one  who  ia  qualified  to  take  the  land  under 
the  ttmber-oulture  law,  where  the  land  ia 
Bul^ect  to  such  appropriation 8 

Are  by  the  forfeiture  aot  of  September  90, 
1880,  taken  out  of  the  operation  of  the  pre- 
emption law ;  and  settlers  on  such  lands  are 
required  by  the  amendatory  act  of  Febru- 
ary, 1801,  to  assert  their  homestead  claims 
within  six  months  after  issuance  of  instruo- 


tions 


60 


The  right  of  an  actual  settler  as  against 
another  to  make  homestead  entry  of  land 
under  section  2,  act  of  September  20, 1880,  la 
limited  to  the  land  in  the  technical  quarter 
section  on  which  hia  improrementa  are 
situated 248 

Right  of  purchaae  under  section  6,  aet  of 
1887,  is  not  dependent  upon  the  qualifica- 
tions of  the  immediate  grantor  of  the  oom- 
pany, but  may  be  exercised  by  any  subse- 
quent bona  fide  purchaser  who  possesses 
the  requisite  qualifications 273 

Right  of  a  grantee  of  a  railroad  company 
to  purchase  under  section  5,  aot  of  March  8, 
1887,  not  defeated  by  an  application  to  enter 
pending  at  the  passage  of  said  aot^  but  sub- 
sequently abandoned 66 

The  second  proviso  to  section  5,  act  of 
March  8, 1887,  applies  only  to  landa  settled 
npon  in  good  fhith  after  Deoember  1, 1882, 
and  prior  to  the  passage  of  said  aot,  and  an 
application  to  enter  filed  within  said  period 
will  not  except  the  land  from  the  right  of 
pnrehaae  eonferred  upon  transfereeo  by  said 
seetion 278 

Patent  may  issue  under  seetion  6,  aot  of 
March  8, 1887,  for  tracts  purchaaed  without 
respect  to  the  acreage  embraced  therein, 
even  though  it  be  leas  than  a  legal  subdi* 
viaion 278 

Order  of  restoration  that  expressly  pro- 
hibits settlement  prior  to  the  formal  open- 
ing of  such  lands  thereto,  precludes  the 
connidt^ration  of  settlement  (made  in  viola- 
tion of  said  order)  in  determining  the  pri- 
orities of  conflicting  applicants  for  theaame 
tract 802 

Directions  given  for  the  restoration  of 
lands  withdrawn  for  the  benefit  of  the 
Southern  Pacific,  lying  within  the  primary 
limits  of  the  grant  to  said  company  and 
Indemnity  limits  of  the  Atlantic  and  Pa- 
oiflc 817 

Order  restoring  lands  certified  for  the  Bay 
de  Noquet  grant  provided  that  applications 
to  enter  such  land,  filed  prior  thereto,  should 
confer  no  right 882 
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Act  of  MftToh  2. 1880,  deolAring  forfeited 
certain  lands- granted  to  Micliigan,andr^ 
taming  title  thereto,  operates  to  vacate  a 
former  certification  of  said  lands,  and  re- 
stores them  to  the  pablio  domain,  sabjectto 
the  first  legal  application  therefor 

The  lands  opposite  the  nnconstmeted  por- 
tion  of  the  Northern  Paoific  road,  fh>m  Wal- 
lala  to  Portland,  forfeited  by  act  of  Septem- 
ber  29,  If^,  and  within  the  limits  of  lh« 
Dalles  vagon  road,  will  not  be  snspended 
trom  entry  pending  judicial  action  that  may 
be  taken  on  behalf  of  said  wagon  road 

Records. 

In  no  case  shonld  notations  on  the  official 
tract  books  be  expunged  or  erased.  If  a  no- 
tation is  made  that  is  afterward  found  to  b« 
erroneons,  the  record  shonld  be  corrected 
by  anotherentry  thereon  showing  the  error.  409 

Beheartni^. 
Reinstatement* 

&66  Entry. 

Relfnqnisbment. 

Ezeoation  o^  Is  not  in  itself  snfflcient  to 
warrant  the  oanoellation  of  an  entry,  bat 
may  be  considered  in  determining  the  good 
faith  of  the  entrymsn • 

Procured  firom  the  entryman  while  he  is 
so  Intoxicated  as  to  be  incapacitated  for  the 
transaction  of  bnsiness,  is  not  his  Tolnntary 
act,  and  an  entry  canceled  thereunder  most 
be  reinstated 36 

Entry  canceled  on,  will  not  be  reinstated 
to  protect  a  transferee  who  alleges  firand,  in 
the  abence  of  eyidenoe  connecting  the  inter- 
Tening  entryman  therewith 140 

A  charge  of  fhtud  in  procuring,  wiU  not 
be  Inquired  into  as  between  a  contestant 
who  files  the  same,  and  another  party  hav- 
ing possession  of  a  prior  one,  where  on  the 
contestant's  charge  and  the  evidence  tbera- 
nnder  the  entry  should  be  oanceled M8 

Bigbtof  a  settler  on  land  covered  by  theen- 
try  of  another  attaches  at  once  on  filing,  and 
defeats  an  application  to  enter  filed  by  a  third 
party  immediately  after  relinquishment. . . .  880 

Piled  during  the  pendency  of  proceedings 
against  an  entry  will  not  defeat  the  right  of 
the  contestant  to  be  heard  on  his  charge. . .  820 

Filed  during  the  pendency  of  a  contest 
will  not  defeat  the  preferred  right  of  the 
contestant 614 

Repayment. 

Kot  allowed  for  double  minimum  excess 
arroneously  required  on  desert  entry ;  credit 
therefor  may  be  given  on  final  payment 170 

Reservation. 

LandH  embraced  within  a  temporary  with- 
drawal by  the  Department  with  a  view  to 
creating  a  forest,  under  the  act  of  1891,  are 
by  such  order  excluded  from  settlement  and 
entry  pending  action  l>y  the  President 190 


A  general  order  opening  an  Indian  xeser- 
vation  does  not  conferupon  claimants  under 
the  settlement  laws  any  right  to  setUe  upam 
or  enter  lands  that  are  excluded  from  aneh 
appropriation  by  reason  of  Indian  oeon- 
pancj 15 

An  order  of  the  General  Land  Offioe  di- 
racting  the  location  of  a  military  bountx 
laud  warrant  upon  a  specific  tract  opermtea 
to  reservesuch tract  from  other  disposition, 
even  though  such  order  is  not  entered  of 
record  in  the  local  office 206 

An  abandoned  military,  embtacing  both 
•nrveyed  and  unsurveyed  land,  may  be  ap- 
praised, so  far  as  sorveyed,  and  advertised 
for  sale 374 

The  act  of  February  18,  1891,  providing 
for  the  disposal  of  Fort  Ellis  abandoned 
military,  protects  the  rights  of  settlers  whog 
pfior  to  the  establishment  thereof,  had  aeii* 
tied  thereon  in  good  faith,  and  were  ejected 
by  the  military,  and  retui'ned  on  the  aban- 
donment of  the  reservation 488 

The  provision  in  the  agreement  of  July  7, 
1888,  for  the  protection  of  "all  other  Indians 
living  on  the  Columbia  Keservation"  ex> 
tends  to  Indians  then  living  on  said  reser^ 
Tatlon  and  not  represented  in  said  agree- 
ment  .•    IB 

Reservoir. 

See  Sight  of  Way. 

Reservoir  Ijands. 
Residenee* 

A  claim  based  upon  settlement  and  lBi> 
provement,  with  residenee  upon  a  ooatlgn- 
ona  tract,  relates  back  to  the  date  whea 
zesidenoe  is  established  on  said  contigoooa 
traot It 

Can  not  be  aoqnlred,  nor  maintained  by 
going  upon  or  visiting  a  claim  solely  for  the 
purpose  of  complying  with  the  letter  of  the 

law n 

The  act  of  going  upon  the  land,  and  the 
occupancy  thereof,  must  ooncor  with  the 
Intent  to  make  it  a  permanent  home  to  the 
exclusion  of  one  elsewhere 32 

A  settler  who  by  mistake  erects  his  house 
outside  the  boundaries  of  his  olaim,  but  en 
discovery  of  such  mistakOf  removes  to,  and 
lives  on  his  claim,  is  oonstmctively  a  resi> 
dent  thereon  from  the  first • 248 

Homestead. 

Credit  for  under  a  homestead  not  allowed 
for  a  period  during  which  the  settler  held 
the  land  under  a  pre-emption  clidm  that 
was  subsequently  perfected  and  the  tract  in 
question  eliminated  therefrom 140 

Homesteader  can  not  delay  establishment 
of^  until  the  allowance  of  his  application  to 
enter,  if  he  claims  priority  of  right  by  yi^ 
tne  of  an  alleged  settlement  ...•: ••••  19t 
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The  Amrteen  moBthe,  required  of  »  com- 

muting  homeeteader  by  section   2301  Bo- 

Tlsed  Statntea,  as  amended  by  seotioD  0,  aek 

of  Karch  3, 1891,  must  be  computed  from 

the  date  of  the  original  entry 286 

Kot  required  of  the  heirsofahomeateader.  876 
Easential  to  the  maintenance  of  a  claim 
nnderthe  homestead  law 878 

Res  Jndieata. 

Doctrine  of,  not  applicable  in  the  absenoe 
of  identity  in  the  persons  and  partiea 404 

Revienr. 
Revised  Statutes* 

See  Tablee  of,  cited  and  oonstnMd,page 
xvnL 

Rii^ht  of  l¥ay. 

CaNAUS  AMD  RR8RRVOTS8. 

Win  not  be  approTod  across  lands  fior* 
merly  embraced  within  an  Indian  reaenra- 
tion  nntll  such  lands  haye  been  surveyed. 
Surrey  of  the  exterior  lines  of  said  resenra* 
tion  does  not  remove  the  objection 00 

Map  showing  looatioii  of  canal  will  not  be 
approved,  where  the  initial  and  terminal 
points  are  on  unsurveyed  land,  and  the  line 
for  the  greater  part  traverses  land  in  the 
same  condition,  and  the  portion  on  surveyed 
land  can  not  be  used  independently  of  the 
remainder 148 

For  a  canal  that  passes  over  surveyed 
and  unsurveyed  land  may  be  approved  for 
the  part  on  surveyed  land  where  such  por- 
tion can  be  utfllsed  independently  of  the 
remainder 102 

Though  not  approved  for  a  oanal  over  un- 
surveyed  land  under  the  act  of  1891,  priority 
of  possession  in  the  use  of  water  thereon  is 
protected  by  sections  2880  and  2840,  R.  S  . ..  102 

In  approving  an  application  for,  the  D^ 
partment  does  not  determine  the  marginal 
width  necessary  Ibr  the  oonstmctton  and 
maintenance  of  the  ditch 496 

The  surv^  of  a  reservoir  should  show  the 
Hues  of  the  government  survey  around  the 
same,  sad  the  map  should  be  prepared  on  a 
scale  proportionate  to  the  size  of  the  reser- 
voir  264 

A  river  bed  may  be  included  within  a  res- 
ervoir aite,  if  it  is  satisfRctorily  shown  that 
ii  carries  no  water  in  the  season  when  water 
is  most  needed 601 

Railroad. 

The  ai&davit  and  oertiflcate  required  on 
a  map  showing  the  location  ot  a  section  of 
road  should  be  written  on  the  same  sheet 
with  the  map 404 

The  termini  of  located  sections  of  road 
should  be  designated  by  reference  to  the 
lines  of  the  public  survey 404 


School  liand.  Page^ 

Selection  of  indemnity  ia  ao  aoVnowledg- 
ment  on  the  part  of  the  State  that  it  has 
no  title  to  the  basis;  and  the  pendency  of 
the  selection  is  notice  to  a  purchaaer  from 
the  State  of  such  defective  title 66 

Land  chiefly  valuable  for  ordinary  build- 
ing  stone  thereon  is  not  excepted  from  the 
grant  to  South  Dakota 208 

The  fact  that  sectionB  sixteen  and  thirty- 
six  are  left  unsurveyed  on  account  of  their 
mountainoas  character  doee  not  render  such 
sections  fractional  or  wanting  from  a  natu- 
ral cause,  so  as  to  warrant  the  selection  of 
indemnify  therefor 487 

Scrip. 

The  right  of  purchase  accorded  by  the 
act  of  JuiiC  8, 1872,  under  Chippewa  half- 
teeed  locatlona,is  restricted  to  locations 
made  prior  to  sidd  aot 204 

Porterfleld  can  not  be  located  upon  land 
actually  settled  upon,  used,  and  occupied 
for  townsite  purposes 807 

Selection. 

See  SaUroad  Qrani^  Sehool  Land. 

Settlement* 

l^otioe  given  by,  extends  only  to  the  quai^ 
ter  section,  as  defined  by  the  public  survey, 
upon  which  it  is  made 12,248 

Written  notice  of  a  settlement  claim  is  of 
no  validity  in  the  absence  of  the  settlement 
and  residence  required  by  law 12 

Lands  actually  included  within  Indian 
occupancy  are  not  suljeot  to 14,200 

The  right  of  a  settler  to  enter  theland  cov- 
ered  by  his  improvementa  is  not  defeated  by 
the  fact  that  prior  to  aurvey  he  incorrectly 
designated  the  land  actually  claimed 60 

Priority  of,  as  against  an  intervening  en- 
tey  of  another  is  protected  where  the  settler, 
within  three  months  after  settlement,  ap- 
plies to  contest  said  entry  alleging  his  own 
priority  of  right 260,270 

Acts  of^  performed  in  direct  violation  of  a 
departmental  order  opening  lands  to  entry, 
can  not  be  considered  in  determining  prior- 
ities between  conflicting  applicftuts  for  the 
same  tract 802 

On  the  reservoir  lands  opened  for  disposi- 
tion l^  aot  of  June  20, 1800,  after  the  begin- 
ning of  the  calendar  day  flxed  for  such 
opening,  and  prior  to  the  entry  of  another, 
made  on  the  same  day  for  the  same  tract, 
defeats  the  right  of  the  entryman 800 

A  settler  who  enters  upon  the  lands 
opened  by  aot  of  June  20, 1880,  prior  to  the 
day  flxed  therefor,  for  the  purpoee  of  select- 
ing a  tract,  is  disqualified  to  enter  said 
tract,  under  section  8  of  said  act,  though 
settlement  ia  not  actually  made  until  the 
lands  axe  subject  thereto 800 


582 


INDEX. 


Pag*. 

Blgbt  of  •  homesteader  wiU  not  defeat 
the  dalm  of  sabaequent  townaite  setUera  if 
not  aaserted  and  maintained  in  good  iUth 
after  the  advene  ooonpanoy  of  the  land  for 
townaite  purpoaea 470 

States  and  Territories. 

See  AirMf. 

Idabo. 

The  Bepartnent  will  not  laoarra  nnavr- 
TOjred  landa  from  aettlement  in  order  that 
the  State  mny  aelect  landa  therein  after  aar> 
ray  in  aatiafaotion  of  the  grant  made  by  the 
act  of  admiaslon 468 

Jl  pending  application  of  the  State  to  ae- 
loot  an  iaolated  tract  (ieland)  after  eorrey, 
under  the  preferred  right  *aoeorded  by  the 
aot  of  March  3, 1898,  ahoold  be  reapeoted  if 
the  land  ia  aabjeet  to  anoh  eeleotion 486 

Circular. 

As  to  the  preference  right  of  North  Da- 
kota, South  Dakota,  Montana,  Idabo,  and 
Washington  to  select  lands  under  their 
granta 488 

Statutes. 

When  evidently  intended  to  oorer  the 
whole  subject  to  which  it  relates  it  wiU  by 
implication  repeal  all  prior  atatates  on  the 
aame  aubject 478 

Stone  £iandl. 

See  if  inarot  Xond,  Mining  OMm, 

Survey* 

Inaccuracy  of  an  official,  not  established 
byaprivate  survey 818 

Snbdivisional  deacriptiona  not  ahown  by, 
ahould  not  be  employed  in  the  issuanoe  of 
patent 434 

Of  the  exterior  Unea  of  an  Indian  raaenra- 
tion  doea  not  take  the  landa  embraced 
within  said  reaervaUon  out  of  the  category 
of  unsurveyed  lands 68 

May  be  ordered,  in  tbe  exercise  of  a  aonnd 
discretion,  of  land  between  th^eander  line 
and  ahore  of  a  shallow  lake  where  the  goT- 
emment  owna  the  land  adjacent,  if  the  front* 
age  is  of  aufficient  extent,  and  the  recession 
has  left  a  apace  large  enough  to  warrant  the 
extension  of  the  lines 866 

Of  an  ialand  in  a  meandered  river  maybe 
properly  ordered  where  it  appeara  that  said 
iaUmd  existed  substantially  at  the  date  of 
the  survey  of  the  riparian  lands  sa  at  prea- 
ent,  and  should  have  been  included  then  in 
the  public  surveys 496 

Discretionary  with  the  Land  Department 
whether  a  aurvey  of  a  apeot6c  tract  will  be 
allowed 618 

Of  a  specific  tract  will  not  be  ordered  in 
the  absence  of  notice  to  advaxaa  olaimaata.  618 


XztanaloB  of ,  aa  a  TulOk  la  rM^Heled  to 
towaahipa  within  the  ranga  w4.  progreaa  of 
aettlement 528 

Application  of  the  State  for,  with  a  view 
to  future  aeleetiona  ma^  bealiow«d  tiiongh 
the  land  ia  not  lettied  upon,  nor  fit  for  aet- 
tlement or  agrioolture;  but  oare  should  be 
taken  that  an  nndne  proportion  of  the  anm 
aet  apwt  for  aurveys  ia  not  thus  oaed  to  the 
axduaion  of  the  anrrey  of  townaiilpa  oo- 
•upied  by  settlers 688 

Suraanp  Ijand. 

In  the  a^natment  of  tho  grant  on  ilald 
notea  of  aurvey,  the  report  of  a  St«te  locat- 
ing agent  can  not  be  accepted  aa  showing 
the  swampy  character  of  a  tract,  not  so 
ahown  by  the  field  notea;  Aor  can  a  oertifl- 
oate  of  the  aurveyoi^general  baaed  on  anoh 
report  be  oonaidered 90 

If  the  aurvey  ia  made  before  tbe  grant, 
and  the  field  notes  do  not  clearly  ahow  the 
land  to  be  awamp,the  claim  of  the  State 
thereto  on  the  field  notes  will  not  preolode 
a  hearing  to  determine  the  true  obaraoter 
of  theland W 

Timber  Culture. 

See  Jfntfy,  Fi$uU  Proqf. 

Bequirementa  of  the  law  eaU  tat  Irrlgar 
tion  of  the  land  if  treea  oan  not  be  grown 
without  irrigation 115 

Credit  for  breaking  and  onltlTation,  per- 
formed by  a  previoua  occupant,  may  be  al- 
lowed 'where  the  land  is  leftin  apn^»er  oon- 
ditlon  ftir  the  growth  of  treea;  and  the  en- 
tryman  in  such  case  i*>  not  required  to  make 
uae  of  the  same  until  the  aeoonid  year  of  the 
entry ^ 880 

ftntryman  may  utilise  treea  planted  and 
enlUvated  by  a  previona  occupant  wboea 
poasessory  right  the  entryman  haa  pur- 
ohaaed 5SI 

Amendatory  act  of  March  8,  1883,  pee- 
ridea  for  the  subminaion  of  fluid  proof  with- 
out ahowing  the  quality  and  character  of 
tzeea  then  growing  on  the  land 3^ 

One  who  haa  control  of  the  land  for  pnr- 
poses  of  cultivation  will  not  be  permitted 
to  take  advantage  of  his  own  failure  to  cul- 
tivate in  order  to  defeat  the  righta  of  the 
entryman S85 

During  suspension  of  township  plat  tbe 
entryman  is  excused  firom  compliance  with 
law  in  the  matter  of  cultivation  and  plant* 
ing 4W 

Timber  and  Stone  Act. 

Failure  of  applicant  to  personally  exam- 
ine the  land  before  making  application  does 
not  defeat  the  entry  where  the  application 
ia  prepared  under  the  inatructions  of  the 
local  oiBoecs,  and  no  adveraa  claim  eziata.  IM 
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FroTUions  of,  do  not  axolnde  from  home- 
stead entry  lands  that  are  sahjeot  to  sale 
under  said  act 108 

A  settlement  not  made  in  good  faith,  but 
for  the  pnriiose  of  securing  the  timber,  will 
not  defeat  the  subsequent  application  of  an- 
other to  purchase  under  said  act 400 

Applicant  who  submits  proof  and  makes 
payment,  bat  sabsequently  acquiesces  in  a 
ruling  that  holds  his  claim  suliject  to  that 
of  another,  and  withdraws  the  money  paid, 
retains  no  right  that  can  be  enforced  as 
against  the  intervening  claim  of  another. . .  173 

Lands  which  hare  been  offered,  but  with- 
drawn from  private  entry,  by  the  act  of 
Harch  2,  1889,  are  not  sul^ect  to.,  entry 
under,  as  amended  by  act  of  Angast  4, 
1892 385,826 

Land  covered  by  a  growth  of  timber  so 
extensive  and  dense  as  to  render  the  tract, 
as  a  whole,  snbstantiaUy  unfit  for  cultiva- 
tion is  of  the  character  contemplated  by 
t%eact 404 

A  married  woman  who  is  authorized  by 
the  law  of  the  State  to  purchase  and  hold 
realty  as  a  /sm^  $ole  is  qualified  to  enter 
land  for  her  own  use  under  said  act 404 

The  condition  of  land  at  date  of  purchase 
determines  whether  it  is  subject  to  purchase 
under  said  act 540 

Timber  €nUin§:. 

A  permit  to  cut  timber  obtained  without 
due  advertisement,  as  required  by  depart- 
mental regalations,  and  substantially 
changed  by  erasures  and  interlineations, 
after  the  order  therefor  was  granted,  should 
be  revoked 888 

Townsite. 

Entries  within  the  lands  open  to  settle- 
ment on  April  22,  1889,  must  be  made 
through  a  board  of  trustees.  Section  17,  act 
of  March  3, 1801,  does  not  change  nor  repeal 
the  acts  of  May  2  and  May  14, 1890,  in  this 
respect  (Okl.) 74 

Entry  in  Oklahoma  under  section  37,  act  of 
March  3, 1891,  should  not  be  allowed  in  the 
absence  of  due  showing  that  a  majority  of  the 
lot  oecupanta  or  ownara  desire  such  action .    28 


Page. 

Entry  under  section  87,  act  of  March  8, 
1891, allowed  without  any  showing  as  to  the 
desire  of  the  lot  owners  and  occupants  for 
Buoh  action,  may  stand,  where  It  appears 
that  said  owners  and  occupants  approve  the 
action  taken 82 

The  personal  qnaliflcations,  as  an  oitry- 
man,  of  one  who  makes  an  entry  under  the 
act  of  1891,  can  not  be  considered,  as  he  acts 
only  as  the  agent  of  the  parties  entitled  to 
perfect  their  claims  to  lots 82 

In  making  an  entry  under  section  37,  act- 
of  1891,  the  fact  that  some  of  the  lot  claim- 
ants entered  the  territory  prior  to  the  time 
fixed  therefor  should  pot  be  considered,  but 
left  for  subsequent  action  on  the  adjustment 
of  individual  claims  (Okl.) 82 

Instructions  of  March  31, 1893,  to  trustees 
of,  as  to  the  disposition  of  deeds  for  lots 
(Okl.) 341 

Additional  entry  can  not  be  allowed  for 
non-contiguous  tract 127 

The  extension  of  the  corporate  limits  of  a 
town  to  include  land  that  can  not  be  takin 
as  a,  and  is  not  occupied  for  purposes  of 
trade  and  business,  or  laid  out  in  streets  and 
blocks,  does  not  operate  to  segregate  the 
land  from  the  public  domain 897,127 

Warrant. 

An  order  of  theGreneral  Land  Office  direct- 
ing the  location  of  a,  on  a  specific  tract  seg- 
regates said  tract  from  the  publio  domain, 
though  the  local  officers  fail  to  enter  said 
orderof  record  as  directed 296 

Assignment  of  all  interest  in  the  location 
of  a  Virginia  military,  and  the  survey  there- 
under, executed  after  abandoimient  of  such 
location  and  survey,  and  subsequent  to  Jan- 
uary 1, 1852,  does  not  vest  in  the  assignee 
ownership  of  the  warrant,  so  as  to  entitle 
him  to  receive  Bevolutionary  scrip  in  ox- 
change  therefor 453 

Military  bounty  land,  can  not  be  used  in 
commuting  a  homestead  entry  in  Oklahoma, 
under  section  21,  act  of  May  2, 1890 160 

mrater  Biirht* 

See  Might  qf  Way. 
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